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P.  56,  S.  142,  line  10 — for  "on  shares"  read  "or  shares." 

P.  81,  S.  2^,  line  7— for  thereto"  read  "thereof." 

P.  180,  S.  719,  line  3— insert  "failure  of  the"  before  "plaintiff.'' 

P.  193,  S.  27,  line  3— for  "and  that"  read  "or  that." 

P.  214,  S.  158,  line  1 — ^for  "immediately  of  read  "immediately 

after." 
Same  line  and  section,  insert  "has  been  filed"  after  "indictment." 
P.  217,  S.  174,  line  1— for  "leading"  read  "pleading." 
P.  223,  S.  221,  line  1— for  "determined"  read  "deemed" 
P.  238,  S.  315,  line  6— for  "or  to"  read  "except  to." 
P.  241,  S.  347,  line  3— for  "but  the"  read  "and  the." 
P.  247,  S.  387,  line  2— for  "they"  read  "he." 
P.  248,  S.  389,  line  1— for  "payment"  read  "  judgment." 
P.  252,  S.  409,  line  5— for  "in"  read  "on." 
P.  259,  S.  455,  line  1 — for  "preceding"  read  "prescribing." 
P.  262,  S.  469,  line  1 — for  "complainant"  read  "complaint." 
P.  262,  S.  469,  line  7— for  "defence"  read  "oifence." 
P.  315,  In  title  of  Act — for  "administrators  and  executors"  read 

"executors  and  administrators." 
P.  263,  S.  492,  line  3— for  "affixing"  read  "fixing." 
P.  355,  S.  222,  line  2— for  "aliis"  "alias." 
P.  402,  S.  33,  line  2— for  "advised"  read  "adverse." 
P.  402,  S.  33,  line  4— for  "usual"  read  "actual." 

« 

P.  476,  in  head  note  S.  5 — for  "penalties"  read  "licenses." 

P.  490,  S.  26,  line  1— for  "illegal"  read  "legal." 

P.  591,  Ch.  80,  S.  2,  line  1— after  "mining"  insert  "claim." 

P.  591,  Ch.  80,  S.  2,  line  6— for  "session"  read  "seisure. 

P.  592,  S.  5,  line  3— for  "account"  read  "accrued." 

P.  592,  S.  5,  iino  6 — for  "occurred"  read  "accrued^' 

P.  593,  in  title  of  Ch.  81— for  "mines"  read  "miners." 
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CONSTITUTION 


OF  THS 


UNITED  STATES  OF  AMERTCA, 


We,  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity, 
provide  for  the  common  defence,  promote  the  general  welfare, 
and  secure  the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity, do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 

auticle  I. 

Sectiok  1.  AH*  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States,  which  shall  consist  of 
a  senate  and  house  of  representatives. 

Sec.  2.  The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature. 

No  person  shall  be  a  representative  who  shall  not  have  attained 
to  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of 
the  United  States,  and  who  shall  not,  when  elected,  be  an  inhabi- 
tant of  that  state  in  which  he  shall  be  chosen. 

Bepresentatives  and  direct  taxes  shall  be  apportioned  among 
the  several  states  which  may  be  included  within  this  Union,  accor- 
ding to  their  respective  numbers,  which  shall  be  determined  by 
adding  to  the  whole  number  of  free  persons,  including  those  bound 
to  service  for  a  term  of  years,  and  including  Indians  not  taxed, 
three-fifths  pf  all  other  persons.  The  actual  enumeration  shall  be 
made  within  three  years  after  the  first  meeting  of  the  congress  of 
the  United  States,  and  within  every  subsequent  term  of  ten  years, 
in  8Qch  manner  as  they  shall  by  law  direct.  The  number  of 
representatives  shall  not  exceed  one  for  every  thirty  thousand, 
bat  each  state  shall  have  at  least  one  representative;  and  until 
sach  enumeration  shall  be  made,  the  state  of  New  Hammhirc 
shall  be  entitled  to  choose  three,  MaasachuseUa  eight,  Miode 
Idand  and   JFVavu2enee  plantations  one,  C&nnectumt  five.  New 
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York  six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten,  iVbr^A  Carolina  five,  /Sow^  Carolina 
five,  and  Oeorgia  three. 

When  vacancies  happen  in  the  representation  of  any  state,  the 
executive  authority"  thereof  shall  issue  writs  of  election  to  fill  such 
vacancies. 

The  house  of  representatives  ahall  choose  their  speaker  and 
other  officers ;  and  shall  have  the  sole  power  of  impeachment. 

Sec.  3.  The  senate  of  the  United  States  shall  be  composed  of 
two  senators  from  each  state,  chosen  by  the  legislature  thereof, 
for  six  years ;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into 
the  three  classes.  The  seats  of  the  senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and  of  the  third  class 
at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
chosen  every  second  year ;  and  if  vacancies  happen  by  resigna- 
tion, or  otherwise,  during  the  recess  of  the  legislature  of  any 
state,  the  executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  fill  such 
vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  Unit.ed 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen. 

The  vice  president  of  the  United  States  shall  be  president  of 
the  senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  president 
pro  tempore,  in  the  absence  of  the  vice  president,  or  when  he  shall 
exercise  the  office  of  president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  tney  shall  be  on  oath  or  affirma- 
tion. When  the  president  of  the  United  States  is  tried,  the  chief 
justice  shall  preside;  and  no  person  shall  be  convicted  without 
the  concurrence  of  two- thirds  ot  the  members  present. 

Judgment  in  cases  of^impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust,  or  profit  under  the  United  States ;  but 
the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment,  and  punishment,  according  to  law. 

Sec.  4.  Tbe  times,  places,  and  manner  of  holding  elections 
for  senators  and  representatives,  shall  bo  prescribed  in  each  state 
by  the  legislature  tnereof ;  but  the  congress  may  at  any  time  by 
law  make  or  alter  such  regulations,  except  as  to  the  places  of 
choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and 
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such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  sball  by  law  appoint  a  different  day. 

Sec.  5.  Each  house  shall  be  the  judge  of  elections,  returns, 
and  qualifications  of  its  own  members,  and  a  majority  of  each 
shall  constitute  a  quorum  to  do  business ;  but  a  smaller  number 
may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel 
the  attendance  of  absent  members,  in  such  manner  and  under  such 
penalties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish 
its  members  for  disorderly  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member* 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy;  ana  the  yeas  and  nays  of  the 
members  of  either  hoiise  on  any  question  shall,  at  the  desire  of 
one-fifth  of  those  present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  tnan  three  days,  nor 
to  any  other  place  than  that  in  which  the  two  houses  shall  be 
aittiDg. 

Sec  6.  The  senators  and  representatives  shall  receive  a  com- 
pensation for  their  services,  to  be  ascertained  by  law,  and  paid 
out  of  the  treasury  of  the  United  States.  They  shall  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  the  session  of  tneir  respective 
houses,  and  in  going  to  and  returning  from  tlie  same ;  and  for  any 
speech  or  debate  in  either  house  they  shall  not  be  questioned  in 
any  other  place. 

^0  senator  or  representative  shall,  during  the  time  for  which 
he  was  elected,  be  appointed  to  any  civil  oflSce  under  the  authority 
of  the  United  States,  which  shall  have  been  created,  or  the  emolu- 
ments whereof  shall  have  been  increased  during  such  time ;  and 
00  person  holding  any  office  under  the  United  States,  shall  be  a 
member  of  either  house  durmg  his  continuance  in  office. 

Sec  7.  All  bills  for  raising  revenue  shall  originate  in  the 
house  of  representatives  ;  but  the  senate  may  propose  or  concur 
with  amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives 
and  the  senate,  shall,  before  it  becomes  a  law,  be  presented  to  the 
president  of  the  United  States ;  if  he  approve,  he  shall  sign  it,  but 
if  not  he  shall  return  it,  with  his  objections,  to  that  house  in 
which  it  shall  have  originated,  who  shall  enter  the  objections  at 
large  on  their  journal,  and  proceed  to  reconsider  it.  If  after  such 
reoonsideration  two- thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  sball  be  sent,  together  with  the  objections,  to  the  other 
hoDse,  by  which  it  shall  likewise  be  reconsidered,  and  if  improved 
by  two-thirds  of  that  house,  it  shall  become  a  law.    Bat  in  all 
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such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  voting  for  and  against 
the  bill  shall  be  entered  on  the  journal  of  each  house  respectively. 
If  any  bill  shall  not  be  returned  bv  the  president  within  ten  days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless 
the  congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote,  to  which  the  concurrence  of 
the  senate  and  house  of  representatives  may  be  necessary  (except 
on  a  question  of  adjournment),  shall  be  presented  to  the  president 
of  the  United  States ;  and  before  the  same  shall  take  effect,  shall 
be  approved  by  him,  or  being  disapproved  by  him,  shall  be  re- 
passed by  two  thirds  of  the  senate  and  house  of  representatives, 
according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill. 

Sec.  8.    The  congress  shall  have  power — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States;  but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United  States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States; 

To  establish  post  offices  and  post  roads ; 

To  promote  tlie  progress  of  science  and  useful  arts,  by  securing 
for  limited  tivies  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries ; 

To  constitute  tribunals  inferior  to  the  supreme  court ; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  invasion ; 

To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the 
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service  of  the  United  States,  reserving  to  the  states  respectively 
the  appointment  of  the  officers,  and  the  authority  of  training  the 
militia  according  to  the  discipline  prescribed  by  congress; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  states,  and  the  acceptance  of  congress,  become  the 
seat  of  the  government  of  the  United  States,  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  which  tne  same  shall  be,  for  the  erection  efforts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  car- 
rying into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

Sec.  9.  The  jnigration  or  importation  of  such  persons  as  any  of 
the  states  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
nundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  ot  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another ;  nor  shall 
vessels  bound  to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or 
pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law ;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  Stat-es ;  and 
no  person  holding  any  office  of  profit  or  trust  under  them,  shall, 
without  the  consent  of  the  congress,  accept  of  any  present,  emolu- 
ment, office,  or  title,  of  any  kind  whatever,  from  any  king,  prince, 
or  foreign  state. 

Seo.  10,  No  state  shall  enter  into  any  treaty,  alliance,  or  con- 
federation; grant  letters  of  marque  and  reprisal;  coin  money; 
emit  bills  of  credit;  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts ;  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of  contracts,  or  grant 
any  title  of  nobility. 

No  state  shall,  without  the  consent  of  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws;  and  the  net  produce  of 
all  duties  and  imposts,  laid  by  any  state  on  imports  or  exports, 
^"halJ  be  for  the  use  of  the  treasury  of  the  United  States;  and  all 
^Och  laws  shall  be  subject  to  the  revision  and  control  of  congress. 
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No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of 
tonnage,  keep  troops,  or  ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another  state,  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  im- 
minent danger  as  will  not  admit  of  delay. 

AHTICLE  II. 

Section  1.  The  executive  power  shall  be  vested  in  a  president 
of  the  United  States  of  America.  He  shall  hold  his  oflBce  during 
the  term  of  four  years,  and,  together  with  the  vice  president, 
chosen  for  the  same  term,  be  elected  as  follows : — 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress ;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United  States, 
shall  be  appointed  an  elector. 

[*  The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  in- 
habitant of  the  same  state  with  themselves.  And  they  shall  make 
a  list  of  all  the  persons  voted  for,  and  of  the  number  of  votes  for 
each ;  which  list  they  shall  sign  and  certify,  and  transmit  sealed 
to  the  seat  of  the  government  of  the  United  States,  directed  to  the 
president  of  the  senate.  The  president  of  the  senate  shall,  in  the 
presence  of  the  senate  and  house  of  representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted.  The  person  hav- 
ing the  greatest  number  of  votes  shall  be  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  appointed  ; 
and  if  there  be  more  than  one  who  have  such  majority,  and  have 
an  equal  number  of  votes,  then  the  house  of  representatives  shall 
immediately  choose  by  ballot  one  of  them  for  president.  But  in 
choosing  the  president  the  vote  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a 
choice.  In  every  case  after  the  choice  of  the  president,  the  per- 
son having  the  greatest  number  of  votes  of  the  electors  shall  be 
the  vice  president.  But  if  there  should  remain  two  or  more  who 
have  equal  votes,  the  senate  shall  choose  from  them  by  ballot  the 
vice  president.] 

The  congress  may  determine  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give  their  votes;  which  day  shall 
be  the  same  throughout  the  United  States. 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any  per- 

*  Annulled.    See  12tb  AmeDdment 


CONSTITUTION  OF  THE  UNITED  STATES.  7 

80Q  be  eligible  to  that  office  who  shall  not  have  attained  to  the  age 
of  thirty -five  years,  and  been  fourteen  years  a  resident  within  the 
United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  the  pame  shall  devolve  on  the  vice  president,  and 
the  congress  may  by  law  provide  for  the  case  of  removal,  death, 
resignation,  or  inability  both  of  the  president  and  vice  president, 
declaring  what  officer  shall  then  act  as  president,  and  such  officer 
shall  act  accordingly,  until  the  disability  be  removed  or  a  presi- 
dent shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services  a 
compensation,  which  shall  neither  be  increased  or  diminished  dur- 
ing the  period  for  which  he  shall  have  been  elected,  and  he  shall 
not  receive  within  that  period  any  other  emolument  from  the 
United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the 
following  oath  or  affirmation : — 

"  I  do  solemnly  swear  {or  affirm),  that  I  will  faithfully  execute 
the  office  of  president  of  the  United  States,  and  will,  to  the  best 
of  my  ability,  preserve,  protect,  and  defend  the  Constitution  of  the 
United  States." 

Sec.  2.    The  president  shall  be  commander-in-chief  of  the  army 

and  navy  of  the  United  States,  and  of  the  militia  of  the  several 

states  when  called  into  the  actual  service  of  the  United  States ;  he 

may  require  the  opinion  in  writing  of  the  principal  officer  in  each 

of  the  executive  departments,  upon  any  subject  relating  to  the 

duties  of  their  respective  offices,  and  he  shall  have  the  power  to 

grant  reprieves  and  pardons  for  offences  against  the  United  Slates, 

except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
senate,  to  make  treaties,  provided  two-thirds  of  the  senators  pres- 
ent concur;  and  he  shall  nominate,  and  by  and  with  the  advice 
and  consent  of  the  senate  shall  appoint  ambassadors,  other  public 
ministers  and  consuls,  judges  of  the  supreme  court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  law ; 
bat  the  congress  may  by  law  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  president  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  daring  the  recess  of  the  senate,  by  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  session. 

Sec.  3.  He  Khali  from  time  to  time  give  to  the  congress  such 
ioformation  of  the  state  of  the  Union,  and  recommend  to  their 
coosideration  such  measures  as  he  shall  judge  necessary  and  ex- 
pedient; he  may,  on  extraordinary  occasions,  convene  both  houses, 
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or  either  of  them,  and  in  case  of  disagreement  between  them  with 
respect  to  the  time  of  adjournment,  he  may  adjourn  them  to  such 
time  as  he  shall  think  proper;  he  shall  receive  ambassadors  and 
other  public  ministers ;  he  shall  take  care  that  the  laws  be  faith- 
fully executed,  and  shall  commission  all  the  officers  of  the  United 
States. 

Sec.  4.  The  president,  vice  president,  and  all  civil  officers  of 
the  United  States,  shall  be  removed  from  office  on  impeachment 
for  and  conviction  of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  iir. 

Section  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  oflBces 
during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services  a  compensation  which  shall  not  be  diminished  during 
their  continuance  in  office. 

Sec  2.  The  judicial  power  shall  extend  to  all  casQs,  in  law  and 
equity,  arising  under  tnis  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters and  consuls;  to  all  cases  of  admiralty  and  maritime  juris- 
diction ;  to  controversies  to  which  the  United  States  shall  be  a 
party ;  to  controversies  between  two  or  more  states ;  [*between  a 
state  and  citizens  of  another  state;]  between  citizens  of  different 
states;  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  and  between  a  state  or  the  citizens 
thereof,  and  foreign  states,  citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  supreme  court  shall  have  appellate  juris- 
diction both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trials  shall  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed;  but  when  not  committed 
within  any  state,  the  trial  shall  be  at  such  place  or  places  as  the 
congress  may  by  law  have  directed. 

Sec.  3.  Treason  against  the  United  States  shall  consist  only 
in  levying  war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.  No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court. 

^  Annulled.    See  11  tb  Ameadment. 
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The  coDgress  shall  have  power  to  declare  the  punishment  of 
treason,  hut  no  attainder  of  treason  shall  work  corruption  of  blood, 
or  forfeiture,  except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  And  the  congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof. 

Sec.  2.  The  citizens  of  each  state  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  state, 
shall,  OQ  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law 
or  regulatioif  therein,  be  discharged  from  such  service  or  labor, 
but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due. 

Sec.  3.  New  states  may  be  admitted  by  the  congress  into  this 
Union ;  but  no  new  state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state ;  nor  any  state  be  formed  hy  the 
junction  of  two  or  more  states,  or  parts  of  states,  without  the  con- 
sent of  the  legislatures  of  the  states  concerned,  as  well  as  of  the 
congress. 

The  congress  shall  have  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States ;  and  nothing  in  this  constitution 
shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  state. 

Sec  4.  The  United  States  shall  guarantee  to  every  state  in 
this  Union  a  republican  form  of  government,  and  shall  protect 
each  of  them  against  invasion;  and  on  application  of  the  legisla- 
ture, or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened), against  domestic  violence. 

ARTICLE  v. 

The  congress,  whenever  two- thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  constitution,  or,  on 
the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  constitution,  when  ratified  by  the  legislatures  of  three- 
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foarths  of  the  sftvefal  states,  or  by  conventions  in  three-fourths 
thereof,  as  one  or  the  other  mode  of  ratification  may  be  pro- 
posed by  the  congress;  provided  that  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight  shall  in  any  manner  affect  the  first  and  fourth  claas^es  in 
the  ninth  section  of  the  first  article ;  and  that  no  state,  without 
its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before  the 
adoption  of  this  constitution,  shall  be  as  valid  against  the  United 
States  under  this  constitution,  as  under  the  confederation. 

This  constitution,  and  the  laws  of  the  Qnited  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land ;  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
states,  shall  be  bound  by  oath  or  affirmation  to  support  this  con- 
stitution ;  but  no  religious  test  shall  ever  be  required  as  a  quali- 
fication to  any  office  or  public  trust  under  the  United  States. 

ARTICLE   VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be  suffi- 
cient for  the  establishment  of  this  constitution  between  the  states 
so  ratifying  the  same. 


AMENDMENTS 


TO  TEE 


CONSTITUTION  OF  THE  UNITED  STATES. 


ARTICLE  I. 


Congress  shall  make  no  laws  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  government  for  a 
redress  of  grievances. 


ARTICLE  II. 


A  well  regulated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arras  shall 
not  be  infringed. 


ARTICLE   III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrant  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things  to 
be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  and  naval  forces,  or  in 
the  miUtia,  when  in  actual  service  in  time  of  war  or  public  dan- 
ger, nor  shall  any  person  be  subject  for  the  same  offence  to  be 
twice  put  in  jeoparay  of  life  or  limb ;  nor  shall  be  compelled  in 
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any  criminal  case  to  be  witness  against  himself,  nor  be  deprived 
of  life,  liberty,  or  property,  without  duo  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  without  just  compen- 
sation. 

ARTICLE   VI. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of*  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defence. 

'      ARTICLE   VII. 

In  suits  at  common  law,  where  the  value  at  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  by  any 
court  of  the  United  States  than  according  to  the  rules  of  the  com- 
mon law. 

ARTICLE   VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE   IX. 

The  enumeration,  in  the  constitution,  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE   X. 

The  powers  not  delegated  to  the  United  States  by  the  constitu- 
tion, nor  prohibited  by  it  to  the  states,  are  reserved  to  the  stateii 
respectively  or  to  the  people. 

ARTICLE   XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE    XII. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  president  and  vice  president,  one  of  whom  at  least  shall 
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not  be  an  inhabitant  of' the  same  state  with  themselves;  they 
shall  name  in  their  ballots  the  person  voted  for  as  president,  and 
in  distinct  ballots  the  person  voted  for  as  vice  president,  and  they 
sliall  make  distinct  lists  of  all  persons  voted  for  as  president,  and 
of  all  persons  voted  for  as  vice  president,  and  of  the  number  of 
yotes  for  each,  which  list  they  shall  sign  and  certify,  and  transmit, 
sealed,  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  president  of  the  senate ;  the  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted ; 
the  person  having  the  grejitest  number  of  votes  for  president 
shall  be  the  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  no  person  have  such  ma- 
jority, then  from  the  persons  having  the  highest  numbers,  not  ex- 
ceeding three,  on  the  list  of  those  voted  for  as  president,  the 
house  of  representatives  shall  choose  immediately,  by  ballot,  the 
president.  But  in  choosing  the  president  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be 
necessary  to  a  choice.  And  if  the  house  of  representatives  shall 
not  choose  a  president  whenever  the  right  of  choice  shall  devolve 
npn  them,  before  the  fourth  day  of  March  next  following,  then  the 
vice  president  shall  act  as  president,  as  in  the  case  of  the  death  or 
other  unconstitutional  disaoility  of  the  president. 

The  person  having  the  greatest  number  of  votes  as  vice  presi- 
dent shall  be  the  vice  president,  if  such  number  be  a  majority 
of  the  whole  number  of  electors  appointed ;  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list  the  senate 
shall  choose  the  vice  president ;  a  quorum  for  the  purpose  shall 
consist  of  two-thirds  of  the  whole  number  of  senators,  and  a  ma- 
jority of  the  whole  number  shall  be  necessary  to  a  choice.  But  no 
person  constitutionally  ineligible  to  the  office  of  president,  shall  be 
eligible  to  that  of  vice  president  of  the  United  States. 

ARTICLE   XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

ARTICLE   XIV. 

Sechon  1.  AH  persons  born  or  naturalized  in  the  United  States, 
^nd  anhject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
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States  and  of  the  state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

Sec.  2.  Representatives  shall  be  apportioned  among  the  sev- 
eral states  according  to  their  respective  numbers,  counting  the 
whole  number  of  persons  in  each  state,  excluding  Indians  not 
taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  president  and  vice  president  of  the  United  States, 
representatives  in  congress,  the  executive  and  judicial  officers  of 
a  state,  or  the  members  of  the  legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  state,  being  twenty-one  years 
of  age,  and  citizens  of  the  United  IStates,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other  crime,  the  basis  of 
representation  therein  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  tne  whole  number 
of  citizens  twenty-one  years  of  age  in  such  state. 

Sec.  3.  No  person  shall  be  a  senator  or  representative  in  con- 
gress, or  elector  of  president  and  vice  president,  or  hold  any 
office,  civil  or  military,  under  the  United  States,  or  under  any 
state,  who,  having  previously  taken  an  oath  as  a  member  of  con- 
gress, or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
state  legislature,  or  as  an  executive  or  judicial  officer  of  any 
state,  to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or  given 
aia  or  comfort  to  the  enemies  thereof.  Bui  congress  may,  oy  a 
vote  of  two-thirds  of  each  House,  remove  such  disability. 

Sec.  4.  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  debts  incurred  for  payment  of  pen- 
sions and  bounties  for  services  in  suppressing  insurrection  or  re- 
bellion, shall  not  be  questioned.  But  neither  the  United  States 
nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United  States,  or 
any  claim  for  the  loss  or  emancipation  of  any  slave,  but  all  such 
debts,  obligations,  and  claims  shall  be  held  illegal  and  void. 

Sec.  5.  That  congress  shall  have  power  to  enforce,  by  appro- 
priate legislation,  the  provisions  of  this  article. 

ARTICLE  XV. 

Section  1.  The  right  of  citizens  of  the  United  States  to  vpte 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any 
state,  on  account  of  race,  color,  or  previous  condition  of  servitude. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 


ORGANIC  ACT 


OF  THE 


TERRITORY  OF  MONTANA, 


(Public,  No.  76.) 


.\X  ACT  to  provide  a  temporary  government  for  the  territory  of    Montana. 

Be  it  enacted  by  the  Senate  and  Souse  of  Hepreaentatives  of  the 
United  States  of  America  in  Congress  assembled, 

Tbat  all  that  part  of  the  territory  of  the  United  States  included 
within  the  limits,  to  wit:  Commencing  at  a  point  formed  hy  the 
interBectioQ  of  the  twenty  seventh  degree  of  longitute  west  from 
Washington,  with  the  forty-fifth  degree  of  north  latitudp ;  thence 
due  west  on  said  forty-fifth  degree  of  latitude  to  a  point  formed 
by  its  intersection  with  the  thirty-fourth  degree  of  longitude  west 
from  Washington  ;  thence  due  south  along  the  said  thirty-fourth 
degree  of  longitude  to  its  intersection  with  the  forty-fourth  de- 
gree and  thirty  minutes  of  north  latitude ;  thence  due  west  along 
said  torty-fourth  degree  and  thirty  minutes  of  north  latitude  to  a 
point  formed  by  its  intersection  with  the  crest  of  the  Eocky 
Mountains ;  thence  following  the  crest  of  the  Eocky  Mountains 
iK>rthward  till  its  intersection  with  the  Bitter  Eoot  Mountains ; 
theoce  northward  along  the  crest  of  said  Bitter  Eoot  Mountains 
to  its  intersection  with  the  thirty -ninth  degree  of  longitude  wesi 
from  Washington ;  thence  along  said  thirty-ninth  degree  of  lon- 
gitude northward  to  the  boundary  line  of  the  British  Possessions ; 
thence  eastward  along  said  boundary  line  to  the  twenty-seventh 
degree  of  longitude  west  from  Washington ;  thence  southward 
along  said  twenty-seventh  degree  of  longitude  to  the  place  of  he- 
gioniiig,  be,  and  the  same  is  hereby,  created  into  a  temporary 

f>verument  by  the  name  of  the  territory  of  Montana :  Provided, 
hat  nothing  in  this  act  contained  shall  be  construed  to  inhibit 
the  covernm^At  of  the  United  States  from  dividing  said  territory 
or  changing  ito  boundaries  in  such  manner  and  at  auch  time  aa 
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the  representation  in  the  several  counties  or  districts  to  the  council 
and  house  of  representatives,  according  to  the  number  of  qualified 
voters^  shall  be  prescribed  by  law,  as  well  as  the  day  of  com- 
mencement of  the  regular  sessionB  of  the  legislative  assembly: 
JProvided,  That  no  session  in  any  one  year  shall  exceed  the  term 
of  forty  daysi  except  the  first  session,  which  may  continue  sixty 
days. 

Sec.  5.  And  be  it  further  enacted,  That  all  citizens  of  the 
United  States,  and  those  who  have  declared  their  intentions  to 
become  such,  and  who  are  otherwise  described  and  qualified  under 
the  fifth  section  of  the  act  of  congress  providing  for  a  temporary 
government  for  the  territory  of  Idaho,  approved  March  third, 
eighteen  hundred  and  sixty-three,  shall  oe  entitled  to  vote  at 
said  first  election,  and  shall  be  eligible  to  any  office  within  the 
said  territory;  but  the  qualifications  of  voters,  and  of  holding 
office,  at  all  subsequent  elections,  shall  be  such  as  shall  be  pre- 
scribed by  the  legislative  assembly. 

Sec.  6.  And  be  it  furtlier  enacted,  That  the  legislative  power 
of  the  territory  shall  extend  to  all  rightful  Bubjects  of  legislation 
consistent  with  the  Constitution  of  the  United  States  and  the 
provisions  of  this  act;  but  no  law  shall  be  passed  interfering  with 
the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  upon 
the  property  of  the  United  States,  nor  shall  the  lands  or  otner 
property  of  non-residents  be  taxed  higher  than  the  lands  or  other 
property  of  residents.  Every  bill  which  shall  have  passed  the 
council  and  house  of  representatives  of  the  said  territory  shall, 
before  it  becomes  a  law,  oe  presented  to  the  governor  of  the  ter- 
ritory. If  he  approve,  he  shall  sign  it ;  but  it  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated,  who 
shall  enter  the  objections  at  large  upon  their  journal,  and  proceed 
to  reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  that 
house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with 
the  objections,  to  the  other  house,  by  which  it  shall  likewise  be 
reconsidered ;  and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  such  houses 
shall  be  determined  by  yeas  and  nays,  to  be  entered  on  the  jour- 
nals of  each  house,  respectively.  If  any  bill  shall  not  be  returned 
by  the  governor  within  three  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  assembly,  by  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not  be  a  Liw : 
Froviaed,  That  whereas  slavery  is  prohibited  in  said  territory  by 
act  of  congress  of  June  nineteenth,  eighteen  hundred  and  sixty- two, 
nothing  herein  contained  shall  be  construed  to  authorize  or  per- 
mit its  existence  therein. 

Sec.  7.  And  be  it  further  enacted,  That  all  township,  district, 
and  county  officers,  not  herein  otherwise  provided  for,  shall  be 
appointed  or  elected  as  the  case  may  be,  in  such  manner  as  shall 
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be  provided  by  the  governor  and  legislative  assembly  of  the  ter- 
ritory of  Montana.  The  governor  shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the  legislative  ootmcil,  appoint  all 
officers  not  herein  otherwise  provided  ifor,  and  in  the  first  instance 
the  governor  alone  m&f  appoint  all  said  officers,  who  shall  hold 
their  offices  until  the  end  of  the  first  session  of  the  legislative 
assembly,  and  shall  lay  off  the  necessary  districts  for  the  mem- 
bers of  the  council  and  house  of  representatives  and  all  other 
officers. 

Sec.  8.  And  be  it  further  enacted,  That  no  member  of  the 
legif^lative  assembly  shall  hold  or  be  appointed  to  any  office  which 
shall  have  been  created,  or  the  salary  or  emoluments  of  which 
shall  have  been  increased  while  he  was  a  member,  during  the  term 
for  which  he  was  elected,  and  for  one  year  after  the  expiration  of 
such  term ;  but  this  restriction  shall  not  be  applicable  to  members 
of  the  first  legislative  assembly.  And  no  person  holding  a  com- 
mission or  appointment  under  the  United  States,  except  post- 
masters, shall  be  a  member  of  the  legislative  assembly;  or  shall 
hold  any  office  under  the  government  of  said  territory. 

Sec.  9.  And  be  it  further  enacted,  That  the  judicial  power  of 
said  territory  shall  be  vested  in  a  supreme  court,  district  courts, 
probate  courte,  and  in  justices  of  the  peace.  The  supreme  court 
shall  consist  of  a  chief  justice  and  two  associate  iustices,  any  two 
of  whom  shall  constitute  a  quorum,  and  who  shall  hold  a  term  at 
the  seat  of  government  of  said  territory  annually ;  and  they  shall 
hold  their  offices  during  the  period  of  four  years,  and  until  their 
8Qoces.sors  shall  be  appointed  and  qualified.  The  said  territory 
shall  be  divided  into  three  judicial  districts,  and  a  district  court 
shall  be  held  in  each  of  said  districts  by  one  of  the  justices  of  the 
snprcme  court,  at  such  times  and  places  as  may  be  prescribed  by 
law;  and  the  said  judges  shall,  after  their  appointmente,  respec- 
tivfly  reside  in  the  districts  which  shall  be  assigned  them.  The 
jurisdiction  of  the  several  courts  herein  provided  for,  both  appel- 
late and  original,  and  that  of  probate  courts  and  of  justices  of  the 
peace,  shall  be  limited  by  law :  Provided,  That  justices  of  the  peace 
shall  not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  of  land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars ;  and  the  said  supreme  and  dis- 
trict courts  respectively,  shall  possess  chancery  as  well  as  common 
law  jurisdiction.  Each  district  court,  or  the  judge  thereof,  shall 
appoint  its  clerk,  who  shall  also  be  the  register  in  chancery,  and 
shall  keep  his  office  at  the  place  where  the  court  may  be  held. 
Writs  of  error,  bills  of  exceptions,  and  appeals  shall  be  allowed, 
io  all  cases  from  the  final  decisions  of  said  district  courts  to  the- 
supreme  court,  under  such  regulations  as  may  be  prescribed  by 
law.  The  supreme  court,  or  the  justices  thereof,  shall  appoint  its 
own  clerk ;  and  every  clerk  shall  hold  his  office  at  the  pleasure  of  the 
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court  for  which  he  shall  have  been  appointed .  Writs  of  error  and  ap- 
peals from  the  final  decisions  of  saia  supreme  court  shall  be  allowed, 
and  may  be  taken  to  the  supreme  court  of  the  Unite4  States,  in  the 
same  manner  and  under  the  same  regulations  as  from  the  circuit 
courts  of  the  United  States,  where  the  value  of  the  property  or 
the  amount  in  controversy,  to  be  ascertained  by  the  oath  or  affir- 
mation of  either  party,  or  other  competent  witnesses,  shall  exceed 
one  thousand  dollars,  except  that  a  writ  of  error  or  appeal  shall 
be  allowed  to  the  supreme  court  of  the  United  States  from  the 
decision  of  the  said  supreme  court  created  by  this  act,  or  of  any 
judge  thereof,  or  of  the  district  courts  created  by  this  act,  or  of 
any  judge  thereof,  upon  any  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom.  And  each  of  the  said  district  courts 
snail  have  and  exercise  the  same  jurisdiction,  in  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States,  as  is  vested 
in  the  district  and  circuit  courts  of  the  United  States ;  and  the 
first  six  days  of  every  term  of  said  courts,  or  so  much  thereof  as 
shall  be  necessary,  snail  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws ;  and  writs  of  error 
and  appeal  in  all  such  cases  shall  be  made  to  the  supreme  court 
of  said  territory  the  same  as  in  other  cases.  The  saia  clerks  shall 
receive,  in  all  such  cases,  the  same  fees  which  the  clerks  of  the 
district  courts  of  Washington  Territory  now  receive  for  similar 
services. 

Sec.  10.  And  be  it  further  enacted,  That  there  shall  be  ap- 
pointed an  attorney  for  said  territory,  who  shall  continue  in  office 
four  years,  and  until  his  successor  shall  be  appointed  and  quali- 
fied, unless  sooner  removed  by  the  president  of  the  United  States, 
and  who  shall  receive  the  same  fees  and  salary  as  the  attorney  of 
the  United  States  for  the  present  territory  of  Washington.  There 
shall  also  be  a  marshal  for  the  territory  appointed,  who  shall 
hold  his  office  for  four  years  and  until  his  successor  shall  be  ap- 
pointed and  qualified,  unless  sooner  removed  by  the  president  of 
the  United  States,  and  who  shall  execute  all  processes  issuing 
from  the  said  courts  when  exercising  their  jurisdiction  as  circuit 
and  districts  of  the  United  States.  He  shall  perform  the  duties, 
be  subject  to  the  same  regulations  and  penalties,  and  be  entitled 
to  the  same  fees,  as  the  marshall  of  the  district  court  of  the 
United  States  for  the  present  territory  of  Washington,  and  shall, 
in  addition,  be  paid  two  hundred  dollars  annually  as  a  compensa- 
sation  for  extra  services.  There  shall  also  be  appointed  oy  the 
president  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  senate,  a  surveyor  general  of  said  territory,  who  shall 
locate  his  office  at  such  place  as  the  secretary  of  the  interior  shall 
from  time  to  time  direct,  and  whose  duties,  powers,  obligations, 
responsibilities,  compensation,  and  allowances  for  clerk  hire,  office 
rent,  fuel,  and  incidental  expenses,  shall  be  the  same  as  those  of 
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the  surveyor  general  of  New  Mexico,  under  the  direction  of  the 
secretary  of  the  interior,  and  such  instructions  as  he  may  from 
time  to  time  deem  it  advisable  to  give. 

Sec,  11.     And  be  it  further  enacted,  That  the  governor,  secre- 
tary, chief  justice,  and  associate  justices,  attorney,  and  marshal, 
shall  be  appointed  by  the  president  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  senate.     The  governor  and 
secretary  to  be  appointed  as  aforesaid,  shall,  before  they  act  as 
such,  respectively  take  an  oath  or  affirmation  before  the  district 
judge,  or  some  justice  of  the  peace  in  the  limits  of  said  territory, 
duly  authorizea  to  administer  oaths  and  affirmations  by  the  laws 
now  iu  force  therein,  or  before  the  chief  justice  or  some  associate 
justice  of  the  supreme  court  of  the  United  States,  to  support  the 
CoDstitntion  of  the  United  States,  and  faithfully  to  discharge  the 
duties  of  their  respective  offices ;  which  said  oaths,  when  so  taken, 
shall  be  certified  by  the  person  by  whom  the  same  shall  have  been 
taken ;  and  such  certificates  shall  be  received  and  recorded  by  the 
said  secretary  among  the  executive  proceedings ;  and  the  chief 
iustice  and  associate  justices,  and  all  civil  officers  in  said  territory, 
before  they  act  as  such,  shall  take  a  like  oath  or  affirmation 
before  the  said  governor  or  secretary,  or  some  judge  or  justice  of 
the  peace  of  the  territory  who  may  be  duly  commissioned  and 
qualified,  or  before  the  chief  justice  or  some  associate  justice  of 
the  supreme  court  of  the  United  States,  which  said  oath  or  affir- 
mation shall  be  certified  and  transmitted  by  the  person  taking 
the  same  to  the  secretary,  to  be  by  him  recorded  as  aforesaid ; 
and  afterwards  the  like  oath  or  affirmation  shall. be  taken,  certi- 
fied, and  recorded  in  such  manner  and  form  as  may  be  prescribed 
by  law.   And  any  person  who  has  heretofore  been  appointed  chief 
justice  or  associate  iustice  of  the  territory  of  Idaho,  who  has 
not  yet  taken  the  oath  of  office,  as  prescribed  by  the  act  organizing 
said  territory,  may  take  said  oath  or  affirmation  before  the  chief 
justice  or  some  associate  justice  of  the  supreme  court  of  the  United 
States.     The  governor  shall  receive  an  annual  salary  of  two 
thousand  five  hundred  dollars;   the  chief  justice  and  associate 
justices  shall  receive  an  annual  salary  of  two  thousand  five  hun- 
dred dollars;  the  secretary  shall  receive  an  annual  salary  of  two 
thousand  dollars.     The  said  salaries  shail  be  paid  quarter-yearly 
from  the  dates  of  the  respective  appointments  at  the  treasury  of 
the  United  States ;  but  no  payment  shall  be  made  until  said 
officers  shall  have  entered  upon  the  duties  of  their  respective 
appointments.     The  members  of  the  legislative  assembly  enall  be 
entitled  to  receive  four  dollars  each,  per  day,  during  their  attend- 
ance at  the  sessions  thereof,  and  four  dollars  each  for  every  twenty 
miles  travel  in  going  to  and  returning  from  said  sessions,  estimated 
according  to  the  nearest  usually  travelled  routes ;  an  additional 
allowance  of  four  dollars  per  day  shall  be  paid  to  the  presiding 
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court  for  which  he  shall  have  been  appointed.  Writs  of  error  and  ap- 
peals from  the  final  decisions  of  saia  supreme  court  shall  be  allow^, 
and  may  be  taken  to  the  supreme  court  of  the  nnite4  States,  in  the 
same  manner  and  under  the  same  regulations  as  from  the  circuit 
courts  of  the  United  States,  where  the  value  of  the  property  or 
the  amount  in  controversy,  to  be  ascertained  by  the  oath  or  affir- 
mation of  either  party,  or  other  competent  witnesses,  shall  exceed 
one  thousand  dollars,  except  that  a  writ  of  error  or  appeal  shall 
be  allowed  to  the  supreme  court  of  the  United  States  from  the 
decision  of  the  said  supreme  court  created  by  this  act,  or  of  any 
judge  thereof,  or  of  the  district  courts  created  by  this  act,  or  of 
any  judge  thereof,  upon  any  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom.  And  each  of  the  said  district  courts 
snail  have  and  exercise  the  same  jurisdiction,  in  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States,  as  is  vested 
in  the  district  and  circuit  courts  of  the  United  States ;  and  the 
first  six  days  of  every  term  of  said  courts,  or  so  much  thereof  as 
«hall  be  necessary,  snail  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws ;  and  writs  of  error 
and  appeal  in  all  such  cases  shall  be  made  to  the  supreme  court 
of  said  territory  the  same  as  in  other  cases.  The  saia  clerks  shall 
receive,  in  all  such  cases,  the  same  fees  which  the  clerks  of  the 
district  courts  of  Washington  Territory  now  receive  for  similar 
aervices. 

Sec.  10.  And  be  it  further  enacted,  That  there  shall  be  ap- 
pointed an  attorney  for  said  territory,  who  shall  continue  in  office 
four  years,  and  until  his  successor  shall  be  appointed  and  quali- 
fied, unless  sooner  removed  by  the  president  of  the  United  States, 
and  who  shall  receive  the  same  fees  and  salary  as  the  attorney  of 
the  United  States  for  the  present  territory  of  Washington.  There 
ahall  also  be  a  marshal  for  the  territory  appointed,  who  shall 
hold  his  office  for  four  years  and  until  his  successor  shall  be  ap- 
pointed and  qualified,  unless  sooner  removed  by  the  president  of 
the  United  States,  and  who  shall  execute  all  processes  issuing 
from  the  said  courts  when  exercising  their  jurisdiction  as  circuit 
and  districts  of  the  United  States.  He  shall  perform  the  duties, 
be  subject  to  the  same  regulations  and  penalties,  and  be  entitled 
to  the  same  fees,  as  the  marshall  of  the  district  court  of  the 
United  States  for  the  present  territory  of  Washington,  and  shall, 
in  addition,  be  paid  two  hundred  dollars  annually  as  a  compensa- 
satiop  for  extra  services.  There  shall  also  be  appointed  oy  the 
president  of  the  United  States,  by  and  with  the  advice  and  con- 
aent  of  the  senate,  a  surveyor  general  of  said  territory,  who  shall 
locate  his  office  at  such  place  as  the  secretary  of  the  interior  shall 
from  time  to  time  direct,  and  whose  duties,  powers,  obligations, 
responsibilities,  compensation,  and  allowances  for  clerk  hire,  office 
rent,  fuel,  and  incidental  expenses,  shall  be  the  same  as  those  of 
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the  surveyor  general  of  New  Mexico,  under  the  direction  of  the 
secretary  of  the  interior,  and  such  instructions  as  he  may  from 
time  to  time  deem  it  advisable  to  give. 

Sec.  11.  And  be  it  further  enacted,  That  the  governor,  secre- 
tary, chief  justice,  and  associate  justices,  attorney,  and  marshal, 
shall  be  appointed  by  the  president  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  senate.  The  governor  and 
secretary  to  be  appointed  as  aforesaid,  shall,  before  they  act  as 
such,  respectively  take  an  oath  or  affirmation  before  the  district 
judge,  or  some  justice  of  the  peace  in  the  limits  of  said  territory, 
duly  authorized,  to  administer  oaths  and  affirmations  by  the  laws 
now  in  force  therein,  or  before  the  chief  justice  or  some  associate 
justice  of  the  supreme  court  of  the  United  States,  to  support  the 
Constitution  of  the  United  States^  and  faithfully  to  discharge  the 
duties  of  their  respective  offices ;  which  said  oaths,  when  so  taken, 
shall  be  certified  by  the  person  by  whom  the  same  shall  have  been 
taken ;  and  such  certificates  shall  be  received  and  recorded  by  the 
said  secretary  among  the  executive  proceedings;  and  the  chief 
iustice  and  associate  justices,  and  all  civil  officers  in  said  territory, 
before  they  act  as  such,  shall  take  a  like  oath  or  affirmation 
before  the  said  governor  or  secretary,  or  some  judge  or  justice  of 
the  peace  of  the  territory  who  may  be  duly  commissioned  and 
qualified,  or  before  the  chief  justice  or  some  associate  justice  of 
tne  supreme  court  of  the  United  States,  which  said  oatn  or  affir- 
mation shall  be  certified  and  transmitted  by  the  person  taking 
the  same  to  the  secretary,  to  be  by  him  recorded  as  aforesaid  ; 
and  afterwards  the  like  oath  or  affirmation  shall  the  taken,  certi- 
fied, and  recorded  in  such  manner  and  form  as  may  be  prescribed 
by  law.  And  any  person  who  has  heretofore  been  appointed  chief 
justice  or  associate  iustice  of  the  territory  of  Idaho,  who  has 
not  yet  taken  the  oath  of  office,  as  prescribed  by  the  act  organizing 
said  territory,  may  take  said  oath  or  affirmation  before  the  chief 
justice  or  some  associate  justice  of  the  supreme  court  of  the  United 
States.  The  governor  shall  receive  an  annual  salary  of  two 
thousand  five  hundred  dollars;  the  chief  justice  and  associate 
justices  shall  receive  an  annual  salary  of  two  thousand  five  hun- 
dred dollars;  the  secretary  shall  receive  an  annual  salary  of  two 
thousand  dollars.  The  said  salaries  shail  be  paid  auarter-yearly 
from  the  dates  of  the  respective  appointments  at  the  treasury  of 
the  United  States ;  but  no  payment  shall  be  made  until  said 
officers  shall  have  entered  upon  the  duties  of  their  respective 
appointments.  The  members  of  the  legislative  assembly  snail  be 
entitled  to  receive  four  dollars  each,  per  day,  during  their  attend^ 
ance  at  the  sessfons  thereof,  and  four  dollars  each  for  every  twenty 
miles  travel  in  going  to  and  returning  from  said  sessions,  estimated 
according  to  the  nearest  usually  travelled  routes ;  an  additional 
allowance  of  four  dollars  per  clay  shall  be  paid  to  the  presiding 
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officer  of  each  house  for  each  day  he  shall  so  preside.  And  a  chief 
clerk,  one  assistant  clerk,  one  engrossing  ana  one  enrolling  clerk, 
a  sergeant-at-arms,  and  door-keeper  may  be  chosen  for  each  house; 
and  the  chief  clerk  shall  receive  four  dollars  per  day,  an<l  the  said 
other  officers  three  dollars  per  day  during  the  session  of  the  legis- 
lative assembly;  but  no  other  officers  shall  be  paid  by  the  United 
States :  Provided,  That  there  shall  be  but  one  session  of  the  legis- 
lative assembly  annually,  unless  on  an  extraordinary  occasion  the 
governor  shall  think  proper  to  call  the  legislative  assembly 
together.  There  shall  oe  appropriated  annually  the  usual  sum, 
to  be  expended  by  the  governor,  to  defray  the  contingent 
expenses  of  the  territory,  including  the  salary  of  the  clerk  of  the 
executive  department.  And  there  shall  also  be  appropriated 
annually  a  sufficient  sum,  to  be  expended  bv  the  secretary  of  the 
territory,  and  upon  an  estimate  to  be  made  by  the  secretary  of 
the  treasury  of  the  United  States,  to  defray  the  expenses  of  the 
legislative  assembly,  the  printing  of  the  laws,  and  other  incidental 
expenses.  And  the  governor  and  secretary  of  the  territory  shall, 
in  the  disbursement  of  all  moneys  entrusted  to  them,  be  governed 
solely  by  the  instructions  of  the  secretary  of  the  treasury  of  the 
United  States,  and  shall  semi-annually  account  to  the  said  secre- 
tary for  the  manner  in  which  the  aforesaid  moneys  shall  have  been 
expended ;  and  no  expenditure  shall  be  made  by  said  legislative 
assembly  for  objects  not  specially  authorized  by  the  acts  of  con- 
gress making  the  appropriations,  nor  beyond  the  sums  thus  appro- 
priated for  such  objects. 

Sec.  12.  AvfL  be  it  further  enacted,  That  the  legislative  assem- 
bly of  the  territory  of  Montana  shall  hold  its  first  session  at  such 
time  and  place  in  said  territory  as  the  governor  thereof  shall 
appoint  and  direct ;  and  at  said  first  session,  or  as  soon  there- 
after as  they  shall  deem  expedient,  the  governor  and  legislative 
assembly  shall  proceed  to  locate  and  establish  the  seat  of  govern- 
ment for  said  territory  at  such  place  as  they  may  deem  eligible: 
Provided,  That  the  seat  of  government  fixed  by  the  governor  and 
legislative  assembly  shall  not  be  at  any  time  changed  except  by 
an  act  of  the  said  assembly  duly  passed,  and  which  shall  be 
approved  after  due  notice,  at  the  first  general  election  thereafter, 
by  a  majority  of  the  legal  votes  cast  on  that  question. 

Sec.  13.  And  be  it  further  enacted,  That  a  delegate  to  the 
house  of  representatives  of  the  United  States,  to  serve  for  the 
.term  of  two  years,  who  shall  be  a  citizen  of  the  United  States, 
jnay  be  elected  by  the  voters  qualified  to  elect  members  of  the 
legislative  assembly,  who  shall  be  entitled  to  the  same  rights  and 
privileges  as  are  exercised  and  enjoyed  by  the  delegates  from 
the  several  other  territories  of  the  United  States  to  the  said  house 
of  representatives ;  but  the  delegate  fii*st  elected  shall  hold  his 
seat  only  during  the  term  of  the  congress  to  which  he  shall  be 
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elected.  The  first  election  shall  be  held  at  snch  time  and  places, 
and  be  condacted  in  such  manner,  as  the  governor  shall  appoint 
and  dircHJt ;  and  at  all  subsequent  elections,  the  time  and  places, 
and  manner  of  holding  elections,  shall  be  prescribed  by  law.     The 

Eerson  having  the  greatest  number  of  legal  votes  shall  be  declared 
y  the  governor  to  be  duly  elected,  and  a  certificate  thereof  shall 
be  given  accordingly.  That  the  Constitution  and  all  the  laws  of 
the  United  States  which  are  not  locally  inapplicable,  shall  have 
the  same  force  and  effect  within  the  said  Montana  Territory  as 
elsewhere  within  the  United  States. 

Sec.  14.  And  be  it  further  enaetedj  That  when  the  lands 
in  said  territory  shall  be  surveyed  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the 
same  into  market,  sections  numbered  sixteen  and  thirty-six  in 
each  township  in  said  territory  shall  be,  and  the  same  are  hereby, 
reserved  for  the  purpose  of  being  applied  to  schools  in  said  terri- 
tory, and  in  the  states  and  territories  hereafter  to  be  erected  out 
of  the  same. 

Sec.  15.  And  be  it  further  enacted,  That,  until  otherwise 
provided  by  law,  the  governor  of  said  territory  may  define  the 
judicial  districts  of  said  territory,  and  assign  the  judges  who  may 
be  appointe<l  for  said  territory  to  the  several  districts,  and  also 
appoint  the  times  and  places  for  holding  courts  in  the  several 
counties  or  sub-divisions  in  each  of  said  judicial  districts,  by 
proclamation  to  be  issued  by  him ;  but  the  legislative  assembly, 
at  their  first  or  any  subsequent  session,  may  organize,  alter,  or 
modify  such  judicial  districts,  and  assign  the  judges,  and  alter 
the  times  and  places  of  holding  the  courts,  as  to  them  shall  seem 
proper  and  convenient. 

Sec.  16.  And  be  it  further  enacted.  That  all  officers  to  be 
appointed  by  the  president  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  senate,  for  the  territory  of  Montana, 
who,  by  virtue  of  the  provisions  of  any  law  now  existing,  or  which 
may  be  enacted  by  congress,  are  required  to  give  security  for 
moneys  that  may  be  entrusted  to  them  for  disbursement,  shall 
give  such  security  at  such  time  and  in  such  manner  as  the  secre- 
tary of  the  treasurv  may  prescribe. 

Sec.  17.  And  be  it  further  enacted,  that  all  treaties,  laws,  and 
other  engagements  made  by  the  government  of  the  United  States 
with  the  Indian  tribes  inhabiting  the  territory  embraced  within 
the  provisions  of  this  act,  shall  be  faithfully  and  rigidly  observed, 
anytning  contained  in  this  act  to  the  contrary  notwithstanding ; 
and  that  the  existing  agencies  and  superintendencies  of  said 
Indians  be  continued,  with  the  same  powers  and  duties  which  are 
now  prescribed  bylaw,  except  that  the  president  of  the  United 
States  may,  at  his  discretion,  change  the  location  of  the  office  of 
said  agencies  or  superintendents. 
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Sec.  18.  And  be  it  further  enacted,  That  until  congress  shall 
otherwise  direct,  all  that  part  of  the  territory  of  Idaho  included 
within  the  following  boundaries,  to  wit :  Commencing  at  a  point 
formed  by  the  intersection  of  the  thirty-third  degree  of  longitude 
west  from  Washington  with  the  forty-first  degree  of  north  lati- 
tude ;  thence  along  said  thirty  third  degree  of  longitude  to  the 
crest  of  the  Rocky  Mountains ;  thence  northward  along  the  said 
crest  of  the  Bocky  Mountains  to  its  intersection  with  the  forty- 
fourth  degree  and  thirty  minutes  of  north  latitude ;  thence  east- 
ward along  said  forty-fourth  degree  thirty  minutes  north  latitude 
to  the  thirty-fourth  degree  of  longitude  west  from  Washington  ; 
thence  northward  along  said  thirty-fourth  degree  of  longitude  to 
its  intersection  with  the  forty-fifth  degree  north  latitude  ;  thence 
eastward  along  said  forty-fifth  degree  of  north  latitude  to  it^  in- 
tersection with  the  twenty-seventh  degree  of  longitude  west  from 
Washington ;  thence  south  along  said  twenty -seventh  degree  of 
longitude  west  from  Washington  to  the  forty-first  degree  north 
latitude;  thence  west  along  said  forty-first  degree  north  latitude 
to  the  place  of  beginning,  shall  be,  and  is  hereby,  incorporated 
temporarily  into,  and  made  part  of,  the  territory  of  Dakota. 

Approved  May  26, 1864. 

Department  op  State,      1 
Washington,  May  28, 1864.  j 

A  true  copy :  W.  H.  HUNTER, 

Chief  Clerk, 


(Public,  No.  65.) 

an  act  ameDdatory  of  '*  An  Act  to  provide  a  temporary  goveroment  for  the 

territory  of  Montana,"  approved  May  26, 1864. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  legisla- 
tive assemblies  of  the  several  territories  of  the  United  States  shall 
not,  after  the  passage  of  this  act,  grant  private  charters  or  special 
privileges,  but  they  may,  by  general  incorporation  acts,  permit 
persons  to  associate  themselves  together  as  bodies  corporate  for 
mining,  manufacturing,  and  other  industrial  pursuits. 

Sec.  2.  And  be  it  further  enacted.  That  tne  probate  courts  of 
the  territory  of  Montana,  in  their  respective  counties,  in  addition 
to  their  probate  jurisdiction,  are  hereby  authorized  to  hear  and 
determine  civil  causes  wherein  the  damage  or  debt  claimed  does 
not  exceed  five  hundred  dollars,  and  such  criminal  cases  arising 
under  the  laws  of  the  territory  as  do  not  require  the  intervention 
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of  a  grand  jury  :  JProvided,  That  they  shall  not  have  jurisdiction 
in  any  matter  in  controversy  when  the  title  or  right  to  the  peace- 
able possession  of  land  may  be  in  dispute  or  chancery,  or  divorce 
causes  ;  And  provided  further,  That  in  all  cases  an  appeal  may 
be  taken  from  any  order,  judgment,  or  decree  of  saia  probate 
court  to  the  district  court. 

Sec.  3.  And  be  it  further  enactedf  That  the  chief  justice  and 
associate  justices  of  said  territory  and  the  territory  of  Idaho  shall 
each  receive  an  annual  salary  of  thirty-five  hundred  dollars. 

Sec.  4.  And  be  it  further  enacted,  That  the  judges  of  the 
supreme  court  of  said  territory,  or  a  majority  of  them,  snail,  when 
assembled  at  the  seat  of  government  of  said  territory,  define  the 
judicial  districts  of  said  territory,  and  assign  the  judges  who  may 
be  appointed  for  said  territory  to  the  several  districts,  and  shall 
also  fix  and  appoint  the  times  and  places  for  holding  the  courts 
in  the  several  counties  or  sub-divisions  in  each  of  said  judicial 
districts,  and  alter  the  times  and  places  of  holding  the  courts  as 
to  them  shall  seem  proper  and  convenient,  but  not  less  than  two 
terois  shall  be  held  at  each  place  of  holding  court  each  year. 

Sec  5.  And  be  it  further  enacted,  That  for  the  purpose  of 
reviving  the  legislative  functions  of  the  territory  of  Montana, 
which  have  been  adjudged  therein  to  have  lapsed,  the  governor 
of  said  territory  be,  and  he  is  hereby,  authorized,  on  or  before  the 
first  day  of  July,  eighteen  hundred  and  sixty-seven,  to  divide 
said  territory  into  legislative  districts  for  the  election  of  members 
of  the  council  and  nouse  of  representatives,  and  to  apportion 
among  said  districts  the  number  of  members  of  the  legislative 
assembly  provided  for  in  the  Organic  Act  of  said  territory,  and 
the  election  of  said  members  of  the  legislative  assembly  shall  be 
held  at  such  time  and  shall  be  conducted  in  the  manner  prescribed 
by  the  legislative  assembly  of  said  territory  at  the  session  thereof, 
begun  and  holden  at  the  city  of  Bannock,  in  eighteen  hundred 
and  sixty-four  and  eighteen  hundred  and  sixty-five,  and  the  qual- 
ifications of  voters  shall  be  the  same  as  that  prescribed  by  said 
Organic  Act,  sating  and  excepting  the  distinction  therein  made 
on  account  of  race  or  color,  and  the  legislative  assembly,  so 
elected,  shall  convene  at  the  time  prescribed  by  said  legislative  as- 
sembly at  the  session  last  aforesaid.  The  apportionment  pro- 
vided for  in  this  section  shall  be  based  upon  such  an  enumeration 
of  the  qualified  electors  of  the  said  several  legislative  districts  as 
shall  appear  from  the  election  returns  in  the  office  of  the  secre- 
tary of  said  territory,  and  from  such  other  sources  of  information 
as  will  enable  the  governor,  without  taking  a  new  census,  to 
make  an  apportionment  which  shall  fairly  represent  the  people 
of  the  several  districts  in  both  houses  of  the  legislative  assembly, 
but  the  legislature  may  at  any  time  change  the  legislative  districts 
of  the  territory  as  fixed  by  the  governor. 
4 
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Sec.  6.  And  be  it  further  enacted,  That  all  acts  passed  at  the 
two  sessions  of  the  so-called  legislative  assembly  of  the  territory 
of  Montana,  held  in  eighteen  hundred  and  sixty-six,  are  hereby 
disapproved  and  declared  null  and  void,  except  such  acts  as  the 
legislative  assembly  herein  authorized  to  be  elected,  shall  by 
special  act,  in  each  case,  re-enact :  Provided,  funoever,  That  in  all 
the  claims  of  vested  rights  thereunder,  the  party  claiming  the 
same  shall  not,  by  reason  of  anything  in  this  section  contained, 
be  precluded  from  making  and  testing  said  claim  in  the  courts  of 
said  territory:  And  provided  further,  That  no  legislation  or 
pretended  legislation  in  said  territory  since  the  adjournment  of 
the  first  legislative  assembly  shall  be  deemed  valid  until  the  elec- 
tion of  the  legislative  assembly  herein  provided  for  shall  take 
place. 

Sec.  7.  And  be  it  further  enacted.  That  from  and  after  the 
first  day  of  April  next,  the  salary  of  each  of  the  judges  of  the 
several  supreme  courts  in  each  of  the  organized  territories  (except 
Montana  and  Idaho)  shall  be  two  thousand  five  hundred  dollars. 

Sec.  8.  And  be  it  further  enacted.  That  all  acts  and  parts  of 
acts  inconsistent  with  this  act  are  hereby  repealed. 

Approved  March  2,  1867. 
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CIVIL  PRACTICE  ACT. 


TITLE  I. 


AX  ACT  to  regulate  proceedings  in  civil  cases  in  the  courts  of  justice  of  the  terri- 
tory of  Montana. 


OF  CIVIL   ACTIONS  AND   PARTIES   THERETO. 

See,  1.  One  form  of  oivU  action  only. 

Sec,  2.  Parties — how  dmgnaied. 

Sec,  S,  Questions  of  fact  not  put  in  issue  by  pleadings— -how  tried. 

Sec,  i.  Real  party  in  interest  to  sue. 

See,  6.  Action  by  assignee  of  thing  in  action. 

See,  6.  Action  In/  executor ^  administrator,  or  trustee. 

Sec.  7.  Actions  by  and  against  married  women. 

Sec.  8,  Separate  defence  of  married  women. 

See.  9.  Infants — actions  by  and  against. 

Sec  10.  GuarSan — how  appointed. 

See,  11.  Injury  or  death  of  child — action  for. 

See,  12.  PlaintWs — who  may  be. 

See.  IS.  Defendants — who  rrvay  be. 

See,  14.  FartieS'-^oinder  of. 

Sec.  15.  Joint  and  several  liability. 

Sec.  16.  Actions — when  not  to  abate. 

See.  17,  New  parties — when  brought  in. 

Sec,  18.  Any  party  interested  may  interplead. 

Sec.  19,  Defendant  may  apply  to  have  other  person  substituted. 

See.  20.  Successive  actions  of  same  contract. 

See.  21.  Oonsclidation  of  ajctions. 

Sec.  22.  Adverse  claims — actions  to  determine. 
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tile  representation  in  the  several  counties  or  districts  to  the  ooancil 
and  house  of  representatives,  according  to  the  number  of  qualified 
voters,  shall  be  prescribed  by  law,  as  well  as  the  day  of  com- 
mencement of  the  regular  sessions  of  the  legislative  assembly : 
JProvided,  That  no  session  in  any  one  year  shall  exceed  the  term 
of  forty  daysi  except  the  first  session,  which  may  continue  sixty 
days. 

Sec.  5.  And  be  it  further  enacted,  That  all  citizens  of  the 
United  States,  and  those  who  have  declared  their  intentions  to 
become  such,  and  who  are  otherwise  described  and  qualified  under 
the  fifth  section  of  the  act  of  congress  providing  for  a  temporary 
government  for  the  territory  of  Idaho,  approved  March  third, 
eighteen  hundred  and  sixty-three,  shall  do  entitled  to  vote  at 
said  first  election,  and  shall  be  eligible  to  any  office  within  the 
said  territory;  but  the  qualifications  of  voters,  and  of  holding 
office,  at  all  subsequent  elections,  shall  be  such  as  shall  be  pre- 
scribed by  the  legislative  assembly. 

Sec.  6.  And  be  it  furtJier  enacted,  That  the  legislative  power 
of  the  territory  shall  extend  to  all  rightful  subjects  of  legislation 
consistent  with  the  Constitution  of  the  United  States  and  the 
provisions  of  this  act ;  but  no  law  shall  be  passed  interrering  with 
the  primary  disposal  of  the  soil ;  no  tax  shall  be  imposed  upon 
the  property  of  the  United  States,  nor  shall  the  lands  or  otner 
property  of  non-residents  be  taxed  higher  than  the  lands  or  other 
property  of  residents.  Every  bill  which  shall  have  passed  the 
council  and  house  of  representatives  of  the  said  territory  shall, 
before  it  becomes  a  law,  oe  presented  to  the  governor  of  the  ter- 
ritory. If  he  approve,  he  shall  sign  it;  but  it  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated,  who 
shall  enter  the  objections  at  large  upon  their  journal,  and  proceed 
to  reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  that 
house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with 
the  objections,  to  the  other  house,  by  which  it  shall  likewise  be 
reconsidered ;  and  if  approved  by  two- thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  such  houses 
shall  be  determined  by  yeas  and  nays,  to  be  entered  on  the  jour- 
nals of  each  house,  respectively.  If  any  bill  shall  not  be  returned 
by  the  governor  within  three  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  assembly,  by  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not  be  a  law  : 
Proviaed,  That  whereas  slavery  is  prohibited  in  said  territory  by 
act  of  congress  of  June  nineteenth,  eighteen  hundred  and  sixty- two, 
nothing  herein  contained  shall  be  construed  to  authorize  or  per- 
mit its  existence  therein. 

Sec.  7.  And  be  it  further  enacted,  That  all  township,  district, 
and  county  officers,  not  herein  otherwise  provided  for,  shall  be 
appointed  or  elected  as  the  case  may  be,  in  such  manner  as  shall 
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be  provided  by  the  governor  and  legislative  assembly  of  the  ter- 
ritory of  Montana.  The  governor  shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the  legislative  council,  appoint  all 
officers  not  herein  otherwise  provided  for,  and  in  the  first  instance 
the  governor  alone  ma]f  appoint  all  said  officers,  who  shall  hold 
their  offices  until  the  end  of  the  first  session  of  the  legislative 
assembly,  and  shall  lay  oiF  the  necessary  districts  for  the  mem- 
bers of  the  council  and  house  of  representatives  and  all  other 
officers. 

Sec  8.  And  be  it  further  enacted,  That  no  member  of  the 
legislative  assembly  shall  hold  or  be  appointed  to  any  office  which 
shall  hnve  been  created,  or  the  salary  or  emoluments  of  which 
shall  have  been  increased  while  he  was  a  member,  during  the  term 
for  which  he  was  elected,  and  for  one  year  after  the  expiration  of 
such  term ;  but  this  restriction  shall  not  be  applicable  to  memberis 
of  the  first  legislative  assembly.  And  no  person  holding  a  com- 
mission or  appointment  under  the  United  States,  except  post- 
masters, shall  be  a  member  of  the  legislative  assembly;  or  shall 
hold  any  office  under  the  government  of  said  territory. 

Sec.  9.  And  be  it  further  enacted,  That  the  judicial  power  of 
said  territory  shall  be  vested  in  a  supreme  court,  district  courts, 
proljate  courts,  and  in  justices  of  the  peace.  The  supreme  court 
shall  consist  of  a  chief  justice  and  two  associate  justices,  any  two 
of  whom  shall  constitute  a  quorum,  and  who  shall  hold  a  term  at 
the  seat  of  government  of  said  territory  annually ;  and  they  shall 
hold  their  offices  during  the  period  of  four  years,  and  until  theiip 
aaocessors  shall  be  appointed  and  qualified.  The  said  territory 
shall  be  divided  into  three  judicial  districts,  and  a  district  court 
shall  be  held  in  each  of  said  districts  by  one  of  the  justices  of  the 
supreme  court,  at  such  times  and  places  as  may  be  prescribed  by 
Uw;  and  the  said  judges  shall,  after  their  appointments,  respec- 
tively reside  in  the  districts  which  shall  be  assigned  them.  The 
jorisdiciion  of  the  several  courts  herein  provided  for,  both  appel- 
late and  original,  and  that  of  probate  courts  and  of  justices  of  the 
peace,  shall  be  limited  by  law :  Provided,  That  justices  of  the  peace 
shall  not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  of  land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars ;  and  the  said  supreme  and  dis- 
trict courts  respectively,  shall  possess  chancery  as  well  as  common 
law  jurisdiction.  Each  district  court,  or  the  judge  thereof,  shall 
appoint  its  clerk,  who  shall  also  be  the  register  in  chancery,  and 
snail  keep  his  office  at  the  place  where  the  court  may  be  held. 
Writs  of  error,  bills  of  exceptions,  and  appeals  shall  be  allowed 
in  all  cases  from  the  final  decisions  of  said  district  courts  to  the- 
sapreme  court,  under  such  regulations  as  may  be  prescribed  by 
law.  The  supreme  court,  or  the  justices  thereof,  shall  appoint  its 
(m'o  clerk ;  and  every  clerk  shall  hold  his  office  at  the  pleasure  of  the 
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court  for  which  he  shall  have  been  appointed .  Writs  of  error  and  ap- 
peals from  the  final  decisions  of  saia  supreroe  court  shall  be  allowed, 
and  may  be  taken  to  the  supreme  court  of  the  Unite4  States,  in  the 
same  manner  and  under  the  same  regulations  as  from  the  circuit 
courts  of  the  United  States,  where  the  value  of  the  property  or 
the  amount  in  controversy,  to  be  ascertained  by  the  oath  or  affir- 
mation of  either  party,  or  other  competent  witnesses,  shall  exceed 
one  thousand  dollars,  except  that  a  writ  of  error  or  appeal  shall 
be  allowed  to  the  supreme  court  of  the  United  States  from  the 
decision  of  the  said  supreme  court  created  by  this  act,  or  of  any 
judge  thereof,  or  of  the  district  courts  created  by  this  act,  or  of 
any  judge  thereof,  upon  any  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom.  And  each  of  the  said  district  courts 
snail  have  and  exercise  the  same  jurisdiction,  in  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States,  as  is  vp^ted 
in  the  district  and  circuit  courts  of  the  United  States ;  and  tho 
first  six  days  of  every  term  of  said  courts,  or  so  much  thereof  as 
shall  be  necessary,  snail  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws ;  and  writs  of  error 
and  appeal  in  all  such  cases  shall  be  made  to  the  supreme  court 
of  saia  territory  the  same  as  in  other  cases.  The  said  clerks  shall 
receive,  in  all  such  cases,  the  same  fees  which  the  clerks  of  the 
district  courts  of  Washington  Territory  now  receive  for  similar 
services. 

Sec  10.  And  be  it  further  eruieied,  That  there  shall  be  ap- 
pointed an  attorney  for  said  territory,  who  shall  continue  in  office 
four  years,  and  until  his  successor  shall  be  appointed  and  quali- 
fied, unless  sooner  removed  by  the  president  of  the  United  States, 
and  who  shall  receive  the  same  fees  and  salary  as  the  attorney  of 
the  United  States  for  the  present  territory  of  Washington.  There 
shall  also  be  a  marshal  for  the  territory  appointed,  who  shall 
hold  his  office  for  four  years  and  until  his  successor  shall  be  ap- 
pointed and  qualified,  unless  sooner  removed  by  the  president  of 
the  United  States,  and  who  shall  execute  all  processes  issuing 
from  the  said  courts  when  exercising  their  jurisdiction  as  circuit 
and  districts  of  the  United  States.  He  shall  perform  the  duties, 
be  subject  to  the  same  regulations  and  penalties,  and  be  entitled 
to  the  same  fees,  as  the  marshall  of  the  district  court  of  the 
United  States  for  the  present  territory  of  Washington,  and  shall, 
in  addition,  be  paid  two  hundred  dollars  annually  as  a  compensa- 
sation  for  extra  services.  There  shall  also  be  appointed  by  the 
president  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  senate,  a  surveyor  general  of  said  territory,  who  shall 
locate  his  office  at  such  place  as  the  secretary  of  the  interior  shall 
from  time  to  time  direct,  and  whose  duties,  powers,  obligations, 
responsibilities,  compensation,  and  allowances  for  clerk  hire,  office 
rent,  fuel,  and  incidental  expenses,  shall  be  the  same  as  those  of 
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the  surveyor  general  of  New  Mexico,  under  the  direction  of  the 
secretary  of  tue  interior,  and  such  instructions  as  he  may  from 
time  to  time  deem  it  advisable  to  give. 

Sec.  11.     And  be  it  further  enacted,  That  the  governor,  secre- 
tary, chief  justice,  and  associate  justices,  attorney,  and  marshal, 
shall  be  appointed  by  the  president  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  senate.     The  governor  and 
secretary  to  be  appointed  as  aforesaid,  shall,  before  they  act  as 
such,  respectively  take  an  oath  or  affirmation  before  the  district 
judge,  or  some  justice  of  the  peace  in  the  limits  of  said  territory, 
duly  authorized  to  administer  oaths  and  affirmations  by  the  laws 
now  in  force  therein,  or  before  the  chief  justice  or  some  associate 
justice  of  the  supreme  court  of  the  United  States,  to  support  the 
Conatitation  of  the  United  States,  and  faithfully  to  discharge  the 
duties  of  their  respective  offices ;  which  said  oaths,  when  so  taken, 
shall  be  certified  by  the  person  by  whom  the  same  shall  have  been 
taken ;  and  such  certificates  shall  be  received  and  recorded  by  the 
said  secretary  among  the  executive  proceedings;  and  the  chief 
justice  and  associate  justices,  and  all  civil  officers  in  said  territory, 
before  they  act  as  such,  shall  take  a  like  oath  or  affirmation 
before  the  said  governor  or  secretary,  or  some  judge  or  justice  of 
the  peace  of  the  territory  who  may  be  duly  commissioned  and 
qualified,  or  before  the  chief  justice  or  some  associate  justice  of 
tne  supreme  court  of  the  United  States,  which  said  oath  or  affir- 
mation shall  be  certified  and  transmitted  by  the  person  taking 
the  same  to  the  secretary,  to  be  by  him  recorded  as  aforesaid ; 
and  afterwards  the  like  oath  or  affirmation  shall. be  taken,  certi- 
fied, and  recorded  in  such  manner  and  form  as  may  be  prescribed 
by  law.   And  any  person  who  has  heretofore  been  appointed  chief 
justice  or  associate  justice  of  the  territory  of  Idaho,  who  has 
not  yet  taken  the  oath  of  office,  as  prescribed  by  the  act  organizing 
said  territory,  may  take  said  oath  or  affirmation  before  the  chief 
justice  or  some  associate  justice  of  the  supreme  court  of  the  United 
Sutes.      The  governor  shall  receive  an  annual  salary  of  two 
thousand  five  hundred  dollars;   the  chief  justice  and  associate 
justices  shall  receive  an  annual  salary  of  two  thousand  five  hun- 
dred dollars;  the  secretary  shall  receive  an  annual  salary  of  two 
thousand  dollars.     The  said  salaries  shail  be  paid  auarter-yearly 
from  the  dates  of  the  respective  appointments  at  the  treasury  of 
the  United  States ;  but  no  payment  shall  be  made  until  said 
officers  shall  have  entered  upon  the  duties  of  their  respective 
appointments.     The  members  of  the  legislative  assembly  snail  be 
entitled  to  receive  four  dollars  each,  per  day,  during  their  attend- 
ance at  the  sessions  thereof,  and  four  dollars  each  for  every  twenty 
miles  travel  in  going  to  and  returning  from  said  sessions,  estimated 
according  to  the  nearest  usually  travelled  routes ;  an  additional 
allowance  of  four  dollars  per  day  shall  be  paid  to  the  presiding 


22  ORGANIC  ACT  OF  THE 

officer  of  each  house  for  each  day  he  shall  so  preside.  And  a  chief 
clerky  one  assistant  clerk,  one  engrossing  ana  one  enrolling  clerk, 
a  sergeant-at-arms,  and  door-keeper  may  be  chosen  for  each  house ; 
and  the  chief  clerk  shall  receive  four  dollars  per  day,  an<l  the  said 
other  officers  three  dollars  per  day  during  the  session  of  the  legis- 
lative assembly;  but  no  other  officers  shall  be  paid  by  the  United 
States ;  Provided^  That  there  shall  be  but  one  session  of  the  legis- 
lative assembly  annually,  unless  on  an  extraordinary  occasion  the 
governor  shall  think  proper  to  call  the  legislative  assembly 
together.  There  shall  oe  appropriated  annually  the  usual  sum, 
to  be  expended  by  the  governor,  to  defray  the  contingent 
expenses  of  the  territory,  including  the  salary  of  the  clerk  of  the 
executive  department.  And  there  shall  also  be  appropriated 
annually  a  sufficient  sum,  to  be  expended  by  the  secretary  of  the 
territory,  and  upon  an  estimate  to  be  made  by  the  secretary  of 
the  treasury  of  the  United  States,  to  defray  the  expenses  of  the 
legislative  assembly,  the  printing  of  the  laws,  and  other  incidental 
expenses.  And  the  governor  and  secretary  of  the  territory  shall, 
in  the  disbursement  of  all  moneys  entrusted  to  them,  be  governed 
solely  by  the  instructions  of  the  secretary  of  the  treasury  of  the 
United  States,  and  shall  semi-annually  account  to  the  said  secre- 
tary for  the  manner  in  which  the  aforesaid  moneys  shall  have  been 
expended ;  and  no  expenditure  shall  be  made  by  said  legislative 
assembly  for  objects  not  specially  authorized  by  the  acts  of  con- 
gress making  the  appropriations,  nor  beyond  the  sums  thus  appro- 
priated for  such  objects. 

Sec.  12.  Avfl  be  it  further  enacted,  That  the  legislative  assem- 
bly of  the  territory  of  Montana  shall  hold  its  first  session  at  such 
time  and  place  in  said  territory  as  the  governor  thereof  shall 
appoint  and  direct ;  and  at  said  first  session,  or  as  soon  there- 
c^ter  as  they  shall  deem  expedient,  the  governor  and  legislative 
assembly  shall  pix)ceed  to  locate  and  establish  the  seat  of  govern- 
ment for  said  territory  at  such  place  as  they  may  deem  eligible: 
Provided,  That  the  seat  of  government  fixed  by  the  governor  and 
legislative  assembly  shall  not  be  at  any  time  changed  except  by 
an  act  of  the  said  assembly  duly  passed,  and  which  shall  be 
approved  after  due  notice,  at  the  first  general  election  thereafter, 
by  a  majority  of  the  legal  votes  cast  on  that  question. 

Sec  13.    And  be  it  further  enacted,  That  a  delegate  to  the 

house  of  representatives  of  the  United  States,  to  serve  for  the 

.term  of  two  years,  who  shall  be  a  citizen  of  the  United  States, 

may  be  elected  by  the  voters  qualified  to  elect  members  of  the 

legislative  assembly,  who  shall  be  entitled  to  the  same  rights  and 

privileges  as  are  exercised  and  enjoyed  by  the  delegates  from 

the  several  other  territories  of  the  United  States  to  the  said  house 

of  representatives ;  but  the  delegate  fi]*st  elected  shall  hold  his 

.«eat  only  during  the  term  of  the  congress  to  which  he  shall  be 
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elected.  The  first  election  shall  be  held  at  snch  time  and  places, 
and  be  conducted  in  such  manner,  as  the  governor  shall  appoint 
and  direct;  and  at  all  subsequent  elections,  the  time  and  places, 
and  manner  of  holding  elections,  shall  be  prescribed  by  law.     The 

Eerson  having  the  greatest  number  of  legal  votes  shall  be  declared 
y  the  governor  to  be  duly  elected,  and  a  certificate  thereof  shall 
be  given  accordingly.  That  the  Constitution  and  all  the  laws  of 
the  United  States  which  are  not  locally  inapplicable,  shall  have 
the  same  force  and  effect  within  the  said  Montana  Territory  as 
elsewhere  within  the  United  States. 

Sec.  14.  And  be  it  further  enacted,  That  when  the  lands 
in  said  territory  shall  be  surveyed  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the 
same  into  market,  p.ections  numbered  sixteen  and  thirty-six  in 
each  township  in  said  territory  shall  be,  and  the  same  are  hereby, 
reserved  for  the  purpose  of  being  applied  to  schools  in  said  terri- 
tory, and  in  the  states  and  territories  hereafter  to  be  erected  out 
of  the  same. 

Sec.  15.  And  be  it  further  enacted,  That,  until  otherwise 
provided  by  law,  the  governor  of  said  territory  may  define  the 
judicial  districts  of  said  territory,  and  assign  the  judges  who  may 
be  appointed  for  said  territory  to  the  several  districts,  and  also 
appoint  the  times  and  places  for  holding  courts  in  the  several 
counties  or  sub-divisions  in  each  of  said  judicial  districts,  by 
proclamation  to  be  issued  by  him ;  but  the  legislative  assembly, 
at  their  first  or  any  subsequent  session,  may  organize,  alter,  or 
modify  such  judicial  districts,  and  assign  tne  judges,  and  alter 
the  times  and  places  of  holding  the  courts,  as  to  them  shall  seem 
proper  and  convenient. 

Sec.  16.  And  be  it  further  enacted,  That  all  officers  to  be 
appointed  by  the  president  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  senate,  for  the  territory  of  Montana, 
who,  by  virtue  of  the  provisions  of  any  law  now  existing,  or  which 
may  be  enacted  by  congress,  are  required  to  give  security  for 
moneys  that  may  be  entrusted  to  them  for  disbursement,  shall 
give  such  security  at  such  time  and  in  such  manner  as  the  secre- 
tary of  the  treasury  may  prescribe. 

oEC.  17.  And  be  it  further  enacted,  that  all  treaties,  laws,  and 
otlier  engagements  made  by  the  government  of  the  United  States 
with  the  Indian  tribes  inhabiting  the  territory  embraced  within 
the  provisions  of  this  act,  shall  be  faithfully  and  rigidly  observed, 
anything  contained  in  this  act  to  the  contrary  notwithstanding ; 
and  that  the  existing  agencies  and  superintendencies  of  said 
Indians  be  continued,  with  the  same  powers  and  duties  which  are 
now  prescribed  bylaw,  except  that  the  president  of  the  United 
States  may,  at  his  discretion,  change  the  location  of  the  office  of 
&aid  agencies  or  superintendents. 
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Sec.  36.  A  sammons  shall  be  executed,  except  as  otherwise 
provided  by  law,  as  follows :  First,  by  reading  the  writ  to  the  de- 
fendant and  delivering  to  him  a  copy  of  the  complaint ;  or  sec- 
ond, by  delivering  to  nim  a  copy  of  the  complaint  and  writ;  or 
third,  by  leaving  a  copy  of  the  complaint  and  writ,  at  the  usual 
place  of  abode  of  the  defendant,  with  some  member  of  his  family, 
over  the  age  of  fifteen  years ;  or  fourth,  when  there  are  several 
defendants,  residents  of  the  same  county,  by  delivering  to  the  de- 
fendant who  shall  be  first  summoned,  a  copy  of  the  complaint  and 
writ,  and  to  such  as  may  be  subsequently  summoned  a  copy  of 
the  writ,  or  by  leaving  such  copy  at  the  usual  place  of  abode  of 
the  defendant,  with  some  member  of  his  family  over  the  age  of 
fifteen  years.  If  the  suit  be  (brought)  against  a  corporation, 
service  shall  be  had  by  delivering  a  copy  of  the  complaint  and 
writ  to  the  president,  or  other  head  of  the  corporation,  or  to  the 
secretary,  cashier,  or  managing  agent  thereof. 

If  the  suit  be  against  a  foreign  corporation,  or  a  non-resident 
joint  stock  company,  or  association,  doing  business  within  this 
territory,  service  shall  be  had  by  delivering  a  copy  of  the  com- 
plaint and  writ  to  an  agent,  cashier,  or  secretary  tnereof. 

If  the  suit  be  against  a  minor  under  the  age  of  fourteen  years, 
service  shall  be  had  by  delivering  a  copy  of  the  complaint  and 
writ  to  such  minor,  personally,  and  also  to  his  or  her  father, 
mother,  or  guardian,  or  if  there  be  none  in  the  territory,  then  to 
any  person  having  the  care  or  control  of  such  minor,  or  with 
whom  he  or  she  resides,  or  in  whose  service  he  or  she  is  employed. 

If  the  suit  be  against  a  person  judicially  declared  to  be  of  un- 
sound mind,  or  incapable  of  conducting  his  (or  her)  own  affairs, 
and  for  whom  a  guardian  has  been  appointed,  service  shall  be 
had  by  delivering  a  copy  of  the  complaint  and  writ  to  such 
guardian. 

Sec.  37.  When  there  are  several  defendants  residing  in  differ- 
ent counties,  a  separate  summons  shall  be  issued  to  each  county, 
including  all  of  the  defendants  residing  therein. 

Sec.  38.  A  written  acknowledgment  of  service  of  summons 
upon  him  by  a  defendant  shall  be  deemed  valid  and  sufficient 
service. 

Sec.  39.  In  all  cases  when  the  defendant  shall  refuse  to  hear 
the  writ  read,  or  to  receive  a  copy  of  the  writ  or  complaint,  the 
offer  of  the  officer  or  other  person  to  read  the  same,  or  to  deliver 
a  copy  thereof,  such  offer  and  refusal  shall  be  sufficient  service  of 
such  writ. 

Sec.  40.  When  the  person  on  whom  the  service  is  to  be  made 
resides  out  of  the  territory,  or  has  departed  from  the  territory,  or 
cannot,  after  due  diligence;  be  found  within  the  territory,  or  con- 
ceals himself  to  avoid  the  service  of  summons,  and  the  fact  shall 
appear  by  affidavit  filed  in  the  office  of  the  clerk  of  the  court,  in 
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which  the  action  is  pending,  and  it  shall  in  like  manner  appear 
that  a  cause  of  action  exists  against  the  defendant,  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court,  or  the  judge  thereof,  or  in 
case  of  the  absence  (of  the  judge),  or  inability  to  act  of  such  judge, 
the  clerk  of  such  court  may  grant  an  order  that  the  service  be 
made  by  publication  of  the  summons. 

Sec.  41.  The  order  shall  direct  the  publication  to  be  madeiin 
a  public  newspaper,  published  in  this  territory,  lo  be  designated 
as  most  likely  to  give  notice  to  the  person  to  be  served,  and  such 
publication  shall  be  made  at  least  once  a  week,  for  four  successive 
weeks.  In  case  of  publication  where  the  residence  of  a  non-resi- 
dent or  absent  defendant  is  known,  the  court  or  the  judge,  or  the 
clerk  thereof,  shall  also  direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post  oflSce,  directed  to  the 
person  to  be  served,  at  his  place  of  residence.  When  publication 
is  ordered,  personal  service  of  a  copy  of  the  summons  ana  complaint 
out  of  the  territory  shall  be  equivalent  to  publication  and  deposit 
in  the  post  office.  In  case  of  such  personal  service,  the  service  of 
summons  shall  be  deemed  complete  at  the  expiration  of  ten  days 
thereafter;  and  in  case  of  publication,  the  service  of  summons  shall 
be  deemed  complete  at  the  expiration  of  ten  days  after  the  com- 
pletion of  the  time  prescribed  for  publication. 

Sec.  42.  Where  the  action  is  against  two  or  more  defendants, 
and  the  summons  is  served  on  one  or  more,  but  not  on  all  of  them, 
the  plaintiffmay  proceed  as  follows:  First.  If  the  action  be  against 
defendants  jointly  indebted  upon  a  contract,  he  may  proceed 
against  the  defendants  served  unless  the  court  otherwise  direct  ; 
and  if  he  recover  judgment  it  may  be  entered  against  all  the  de- 
fendants thus  jointly  indebted  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all  and  the  separate  property  of  the 
defendants  served.  Second.  If  the  action  be  against  defendants,, 
severally  liable,  he  may  proceed  against  the  defendants  served  in. 
the  same  manner  as  if  they  were  the  only  defendants. 

Sec.  43.  Proof  of  the  service  of  the  summons  shall  be  as  follows :: 
First.  If  served  by  the  sheriff  or  his  deputy,  the  certificate  of  such, 
sheriff  or  deputy.  Second.  If  by  any  other  person,  his  affidavit 
thereof.  Third.  In  case  of  publication,  the  affidavit  of  the  editor,, 
publisher,  or  his  foreman,  or  his  principal  clerk,  showing  the  same, 
and  an  affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the  post 
office,  if  the  same  shall  nave  been  deposited.  Fourth.  The  written 
itdmission  of  defendant. 

Sec.  44.  In  case  of  service  otherwise  than  by  publication,,  the 
certificate  shall  state  the  time  and  place  of  the  service. 

Sec.  45.  From  the  time  of  the  service  of  the  summons  and  copy 
of  complaint  in  a  civil  action,  the  court  shall  be  deemed  to  have 
acquired  jurisdiction  and  to  have  control  of  all  the  subsequent  pro- 
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ceedings.  A  voluntary  appearance  of  a  defendant  shall  be  equiva- 
lent  to  personal  service  of  the  summons  upon  him.  If  any  plaintiff 
shall  allege  that  there  are,  or  that  he  verily  believes  that  there 
are,  persons  interested  in  the  subject  matter  of  the  complaint, 
whose  names  he  cannot  insert  therein,  because  they  are  unknown 
to  him,  and  shall  describe  the  interest  of  such  persons  and  how 
derived,  so  far  as  his  knowledge  extends,  the  court,  or  the  judge 
thereof  in  vocation,  shall  make  an  order,  as  in  case  of  non-resi- 
dents, of  publication  of  the  summons,  reciting  moreover  the  sub- 
stance of  the  allegations  of  the  complaint  in  relation  to  the  interest 
of  such  unknown  parties,  and  after  the  completion  of  service  by 
such  publication,  tie  court  shall  have  jurisdiction  of  such  person 
and  any  judgment  or  decree  rendered  in  the  action.  The  action 
shall  apply  to  and  conclude  such  persons  with  respect  to  such 
interest  in  the  subject  matter  of  the  action. 


TITLE  IV. 

CHAPTER  I. 

OF   THE   PLEADINGS   IN   CIVIL' ACTIONS. 

Sec.  i6.  Pleadings — what 
Sec.  ^7.  Sufficiency  of  pleading — how  determined. 
Sec.  Jf8.  Pieadings  on  part  of  plairi^ff  and  defendant. 
Sec.  49.  Complaint — what  to  contain. 
Sec.  60.   When  defendant  may  demur. 
Sec.  61.  Demurrer  must  specify  grounds  of  objection. 
Sec.  6^.  Demurrer  and  answer. 
Sec.  6S,  Amended  complaint — how  filed  and  served. 
Sec.  64"  Objection  not  appearing  on  complaint. 
Sec.  66.  Objection — when  deemed  waivta. 
Sec.  66.  Answer — what  to  contain. 
Sec.  67.  Counter  claim. 
Sec.  68.  Cross  demands. 
Sec.  69.  Several  defences. 

Sec.  60.  Replication  to  answer  and  sham  and  irrelevant  defence- 
Sec.  61.  Pleadings  to  be  verified. 

Sec.  62.  Copy  of  instrument — when  deemed  admitted  as  genuine. 
Sec.  63.  Pleadings — how  and  by  whom  verified. 
Sec.  64"  Items  of  account — bills  of  particutars. 
Sec.  66.  Irrelevant  or  redundant  matter. 
Sec.  66.  In  real  actions — how  to  describe  property. 
Sec.  67.  Judgments — hortjo  to  be  pleaded. 
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See.  68.  Coyiditions  prededent — how  to  be  pleaded. 

Sec.  69.  Private  statutee — how  to  he  pleaded. 

See.  70.  Libel  and  slander — Jiow  stated  in  complaint. 

Sec.  71.  Answer  in  such  cases. 

See.  72.   What  causes  of  action  may  be  joined. 

See.  7S.  Allegations  not  denied — when  to  be  deemed  true. 

Sec.  74.   Whxit  is  a  material  allegation. 

Sec.  76.  Amendments  of  course,  and  effect  of  demurrers. 

See.  76.  Conditions  of  amendments — corrections  of  mistakes — eX" 

tend  time  to  plead — relieve  from  judgment  in  certain 

eases. 
See.  77.  Fictitious  name. 
See.  78.  Pleadings — haw  construed. 

Sec  79.  No  error  or  defect  to  be  regarded  unless  it  affects  the  sub- 
stantial rights. 

Section  46«  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defences  for  the  judgment 
of  the  court. 

Sec.  47.  All  the  forms  of  pleadings  in  civil  actions,  and  the  rules 
by  which  the  sufficiency  of  the  pleadings  shall  be  determined,  shall 
be  those  prescribed  in  this  act. 

Sec.  48.  The  only  pleadings  on  the  part  of  the  plaintiff  shall 
be  the  complaint,  demurrer,  or  replication  to  the  defendant's  an- 
swer, and  tne  only  pleadings  on  the  part  of  defendant  shall  be  a 
demurrer  to  the  complaint,  or  a  demurrer  to  the  replication,  or  an 
answer  to  the  complaint.  The  demurrer  or  answer  of  the  defend- 
ant and  the  demurrer  or  replication  of  the  plaintiff  shall  be  filed 
with  the  clert,  and  a  copy  thereof  served  on  the  adverse  party  or 
his  attorney :  Provided,  the  adverse  party  or  his  attorney  live  in 
the  county  where  the  action  is  pending. 

Sec.  49.  The  complaint  shall  contain :  First.  The  title  of  the 
action,  specifying  the  name  of  the  court  and  the  name  of  the  county 
in  which  the  action  is  brought,  and  the  name  of  the  parties  to  the 
action,  plaintiff  and  defendant.  Second.  A  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary  and  concise  language, 
without  unnecessary  repetitio^i.  Third.  A  demand  for  the  relief 
which  plaintiff  claims,  or,  if  the  recovery  of  money  or  damages  be 
demanded,  the  amount  thereof  shall  be  stated. 

Sect  50.  The  defendant  may  demur  to  the  complaint  within 
the  time  required  in  summons  to  answer,  when  it  appears  upon  the 
face  thereof,  either :  First,  that  the  court  has  no  jurisdiction  of  the 
person  of  the  defendant  or  the  subject  of  the  action ;  or,  second, 
that  the  plaintiff  has  no  legal  capacity  to  sue ;  or,  third,  that  there 
is  another  action  pending  between  the  same  parties  for  the  same 
cause;  or,  fourth,  that  there  is  a  defect  or  misjoinder  of  parties, 
plaintiff  or  defendant ;  or,  fifth,  that  several  causes  of  action  have 
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been  improperly  united ;  or,  sixth,  thai  the  complaint  does  not 
state  facts  suflBcient  to  constitute  a  cause  of  action ;  or,  seventh, 
that  the  complaint  is  ambiguous,  unintelligible,  or  uncertain. 

Sec.  61.  The  demurrer  shall  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to  the  complaint  are  taken;  un- 
less it  do  so,  it  may  be  disregarded. 

Sec.  62.  The  defendant  may  demur  to  the  whole  complaint, 
or  to  one  or  more  of  several  causes  of  action  stated  therein,  and 
answer  the  residue,  or  may  demur  and  answer  at  the  same  time. 
Provided,  that  a  demurrer  and  answer  shall  in  no  case  be  filed  at 
the  same  time  to  the  same  cause  of  action ;  but  demurrers  must  be 
disposed  of  before  any  other  pleading  to  the  same  cause  of  action 
shall  be  filed. 

Sec.  63.  If  the  complaint  be  amended,  a  copy  of  the  amendments 
shall  be  filed,  or  the  court  may,  in  its  discretion,  require  the  com- 

Elaint  as  amended  to  be  filed,  and  a  copy  of  the  amendments  shall 
e  served  upon  every  defendant  to  be  affected  thereby,  or  upon  his 
attorney,  if  he  has  appeared  by  attorney.  The  defendant  shall 
answer  in  such  time  as  may  be  ordered  by  the  court,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer,  as  in  other 
cases. 

Sec.  64.  When  any  of  the  matters  enumerated  in  section  fifty 
do  not  appear  upon  the  face  of  the  complaint,  the  objection  may  be 
taken  by  answer. 

Sec.  56.  If  no  such  objection  be  taken,  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have  waved  the  same,  ex- 
cepting only  the  objection  to  the  jurisdiction  of  the  court  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Sec.  66.  The  answer  of  the  defendant  shall  contain  a  specific 
denial  to  each  allegation  in  the  complaint  intended  to  be  contro- 
verted by  the  defendant,  and  may  contain  a  statement  of  any 
matter  in  avoidance  or  a  counter  claim  constituting  a  defence,  or 
the  subject  matter  of  cross  complaint  which  may  entitle  the  de- 
fendant to  relief  against  the  plaintiff  alone,  or  against  a  defend- 
ant, or  co-defendants.  In  denving  any  allegation  in  the  complaint, 
not  presumptively  within  the  knowledge  of  the  defendant,  it  shall 
be  sufficient  to  put  such  allegation  in  issue  for  the  defendant  to 
state  that,  as  to  any  such  allegation,  he  has  not  and  cannot  obtain 
sufficient  knowledgi  or  information  upon  v/hich  to  base  a  belief. 

Sec.  57.  The  counter  claim  mentioned  in  the  last  section  shall 
be  one  existing  in  favor  of  the  defendant  or  plaintiff,  and  against  a 
plaintiff  or  defendant,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  following  causes  of 
action :  First.  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  or  answer  as  the  foundation  of  the  plain- 
'tiff's  claim  or  defenaant's  defence,  or  connected  with  the  subject  of 
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the  action.  Second.  In  an  action  arising  upon  contract,  any  other 
cause  of  action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

Sec.  58.  When  cross  demands  have  existed  between  persons 
under  such  circumstances  that  if  one  had  brought  an  action  against 
the  other  a  counter  claim  could  have  been  set  up,  neither  shall  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death  of  the 
other ;  but  the  two  demands  shall  be  deemed  compensated  so  far 
as  they  equal  each  other. 

Sec.  69.  The  defendant  may  set  forth,  by  answer,  as  many  de- 
fences and  counter  claims  as  he  may  have ;  they  shall  each  be 
separately  stated,  and  the  several  defences  shall  refer  to  the  causes 
of  action  which  they  are  intended  to  answer  in  a  manner  by  which 
they  may  be  intelligibly  distinguished. 

Sec.  60.  When  the  answer  contains  new  matter,  constituting  a 
defence,  or  a  counter  claim,  or  cross  complaint,  the  plaintiff  shall, 
within  ten  days  (said  days  to  be  computed  from  the  time  of  the 
service  on  the  plaintiff  of  a  copy  of  such  answer),  reply  or  demur 
to  the  same  for  insufficiency,  stating  in  his  demurrer  the  grounds 
thereof;  and  he  may  also,  within  the  same  time,  demur  to  one  or 
more  defences  set  up  in  the  answer;  sham  and  irrelevant  answers 
aod  defences,  and  so  much  of  any  answer  as  may  be  irrelevant,  re- 
dundant, and  immaterial,  may  be  striken  out  on  motion,  and  upon 
sach  terms  as  the  court  in  its  discretion  may  impose. 

Sec.  61.  Every  pleading  shall  be  subscribed  by  the  party,  or 
his  attorney,  and  shall  be  verified  by  oath,  except  as  provided  in 
section  sixty-three  (of  this  act). 

Sea  62.  When  an  action  is  brought  upon  a  written  instru- 
ment, and  the  complaint  contains  a  copy  of  such  instrument,  or  (a) 
copy  is  annexed  thereto,  the  genuineness  and  due  execution  of 
such  instrument  shall  be  deemed  admitted,  unless  the  answer 
denying  the  same  shall  be  verified. 

Sec.  63.  All  complaints,  answers,  and  replications  shall  be 
verified  as  provided  in  this  section,  except  that  when  an  admis- 
sion of  the  truth  of  the  allegation  might  subject  the  party  to  a 
prosecution  for  felony,  or  misdemeanor,  or  when  the  action  is  by 
the  district  attorney,  in  behalf  of  the  territory  or  county,  the  veri- 
fication may  be  omitted.  The  affidavit  of  verification  shall  state, 
that  the  facts  stated  in  the  pleading  are  true  to  the  knowledge  of 
the  person  making  it,  except  as  to  those  matters  which  are  therein 
stated  on  his  information  and  belief,  and  as  to  those  matters,  that 
he  believes  it  to  be  true.  Such  verification  shall  be  made  by  the 
party,  or  if  there  are  several  parties  united  in  interest  or  plead- 
ing, by  one  at  least  of  such  parties  acquainted  with  the  facts,  if 
such  party  is  in  the  county  and  capable  of  making  the  affidavit. 
The  verification  may  also  be  made  by  the  agent  or  attorney  of  the 
party,  if  the  party  is  absent  from  the  county  where  the  attorney 
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resides,  or  is  from  any  other  cause  unable  to  verify  the  pleading, 
and  in  such  case  the  verification  shall  state  that  tne  affiant  is  the 
agent  or  attorney  of  the  party,  and  the  reason  why  such  verifica- 
tion is  made  by  such  agent  or  attorney,  and  that  the  facts  stated 
in  the  pleading  are  true  to  the  best  knowledge,  information,  and 
belief  of  such  agent  or  attorney. 

When  a  corporation  is  a  party,  the  verification  may  be  made  by 
any  officer  thereof,  and  shall  state  what  officer  he  is  and  that  the 
facts  stated  in  the  pleading  are  true  to  the  best  knowledge,  infor- 
mation, and  belief  of  such  officer. 

Sec.  64.     It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 

{^leading  the  items  of  an  account  therein  alleged  ;  but  he  shall  de- 
iver  to  the  adverse  party  within  five  days  after  a  demand  thereof 
in  writing,  a  copy  of  the  account,  or  be  precluded  from  giving  evi- 
dence thereof.  The  court,  or  judge  thereof,  or  a  probate  judge, 
may  order  a  further  account  when  the  one  delivered  is  too  general, 
or  is  defective  in  any  particular. 

Sec.  65.  If  irrelevant  or  redundant  matter  be  inserted  in  a 
pleading,  it  may  be  stricken  out  by  the  court  on  motion  of  any 
person  aggrieved  thereby. 

Sec.  66.  In  an  action  for  the  recovery  of  real  property,  such 
property  shall  be  described  by  legal  sub-divisions,  or  by  its  metes 
and  bounds  in  the  complaint. 

Sec.  67.  In  pleading  a  judgment,  or  other  determination  of  a 
court,  or  officer  of  especial  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  shall  be 
bound  to  establish  on  the  trial  the  facts  conferring  jurisdiction. 

Sec.  68.  In  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance ;  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  shall  establish  on  the  trial 
the  facts  showing  such  performance. 

Sec.  69.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  refer  to  such  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  shall  thereupon  take  ju- 
dicial notice  thereof. 

Sec.  7U.  In  an  action  for  libel  or  slander,  it  shall  not  be  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose 
of  showing  the  application  to  the  plaintiflF  of  the  defamatory  mat- 
ter out  of  which  the  cause  of  action  arose ;  but  it  shall  be  sufficient 
to  state  generally  that  the  same  was  published  or  spoken  con- 
cerning the  plaintiff;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  establish  on  the  trial  that  it  was  so  published  or 
spoken. 
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Sec.  71.  In  the  actions  mentioned  in  the  last  section,  the  de- 
fendant may,  in  his  answer,  allege  both  the  truth  of  the  matter 
charged  as  defamatory  and  any  mitigatincr  circumstances,  to 
reduce  the  amount  of  damages  ;  and  whether  ne  prove  the  justifi- 
caUon  or  not,  he  may  give  in  evidence  the  mitigating  circum- 
stances. 

Sec.  72.  The  plaintiflF  may  unite  several  causes  of  action  in 
same  complaint  when  they  all  arise  out  of :  First.  Contracts,  ex- 
press or  implied.  Second.  Claims  to  recover  specific  real  property, 
with  or  without  damages,  for  the  withholding  thereof,  or  for  wsiste 
committed  thereon,  and  the  rents  and  profits  of  the  same.  Third. 
Claims  to  recover  specific  personal  property,  with  or  without  dam- 
ages, for  the  withholding  thereof.  Fourth.  Claims  against  a 
trustee  by  virtue  of  a  contract,  or  by  operation  of  law.  Fifth.  In- 
juries to  character.  Sixth.  Injuries  to  person.  Seventh.  In- 
juries to  property,  but  the  causes  of  action  so  united  shall  all  be- 
long to  only  one  of  these  classes ;  and  shall  affect  all  the  parties 
to  the  action,  and  not  require  different  places  of  trial,  ana  shall 
be  separately  stated  :  Provided,  however,  That  an  action  for  mali- 
cious arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  person. 

Sec.  73.  Every  material  allegation  of  the  complaint,  or  an- 
swer, not  controverted  by  the  answer,  or  replication  thereto,  shall, 
for  the  purposes  of  the  action,  be  taken  as  true.  The  statement 
in  the  replication  of  matter  in  avoidance  shall,  on  the  trial,  be 
deemed  controverted  by  the  adverse  party. 

Sec.  74.  A  material  allegation  in  a  pleading  is  one  essential  to 
the  claim  or  defence,  and  which  could  not  be  stricken  from  the 
pleading  without  leaving  it  insufficient. 

Sec.  75.  After  demurrer,  and  before  the  trial  of  the  issue  of 
law  therein,  the  pleadings  demurred  to  may  be  amended  as  of 
course,  and  without  costs,  by  filing  the  same  as  amended,  and 
serving  a  copy  thereof  on  the  adverse  party  or  his  attorney  within 
ten  days,  who  shall  have  ten  days  thereafter  in  which  to  demur 
or  answer  thereto ;  but  a  party  shall  not  so  amend  more  than  once. 
A  demurrer  shall  be  deemed  waived  by  the  filing  of  an  answer 
to  the  same  cause  of  action  at  the  same  time  of  filing  the  demur- 
rer, and  w%en  the  demurrer  to  a  complaint  is  overruled,  and  there 
is  then  no  answer  filed,  the  court  may,  upon  terms,  allow  the  answer 
to  be  filed. 

If  the  demurrer  to  the  answer  be  overruled,  and  there  be  no 
replication  then  filed,  the  court  may,  upon  terms,  allow  a  replica- 
tion to  be  filed.  When  a  demurrer  to  a  replication  is  overruled, 
new  matter  in  the  replication  shall  be  taken  as  denied.  Where 
facts  occurring  subsequent  to  the  commencement  of  the  action 
render  it  proper,  the  same  may  be  presented  by  supplemental 
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pleadings  and  issue  taken  thereon  in  the  same  manner  as  in  the 
case  of  original  pleadings. 

Sec.  76.  The  court  may,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading  or  proceeding  by 
adding  or  striking  out  the  name  of  any  party ;  or  by  correcting  a 
mistake  in  the  name  of  a  party ;  or  a  mistake  in  any  other  respect, 
and  may,  upon  like  terms,  enlarge  the  time  for  an  answer,  replica- 
tion, or  demurrer,  or  demurrer  to  an  answer  filed.  The  court 
may  likewise,  upon  affidavit,  showing  good  cause  therefor,  after 
notice  to  the  adverse  party,  allow,  upon  such  terms  as  may  be 
just,  an  amendment  to  any  pleading  or  proceeding  in  any  other 
particulars ;  and  may,  upon  like  terms,  allow  an  answer  to  be  made 
after  the  time  limited  by  this  act ;  and  mav,  upon  such  terms  as 
may  be  just,  and  upon  payment  of  costs,  relieve  a  party  or  his 
legal  representatives  from  a  judgment,  order,  or  other  proceeding, 
taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect;  and  when,  for  any  cause  satisfactory  to  the 
court,  or  the  judge  at  chambers,  the  party  aggrieved  has  been 
unable  to  apply  for  the  relief  sought,  during  the  terra  at  which 
such  judgment,  order,  or  proceeding  complained  of  was  taken,  the 
court,  or  judge  at  chambers,  in  vacation,  may  grant  the  relief  upon 
application  made  within  a  reasonable  time,  not  exceeding  five  months 
after  the  adjournment  of  the  terra.  When,  from  any  cause, 
the  summons  and  copy  of  the  complaint  in  an  action  have  not  been 
personally  served  on  the  defendant,  the  court  may  allow,  on  such 
terms  as  may  be  just,  such  defendant  or  his  legal  representatives, 
at  any  time  within  six  months  after  the  rendition  of  any  judgment 
in  such  action,  to  answer  to  the  merits  of  the  original  action. 

Sec.  77.  When  the  plaintiff  is  ignorant  of  the  name  of  a  defen- 
dant, such  defendant  may  be  designated  in  aay  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discovered  the 
pleadings  or  proceedings  may  be  amended  accordingly. 

Sec.  78.  In  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effects,  its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties. 

Sec.  79.  The  court  shall,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
affect  the  substantial  rights  of  the  parties ;  and  no  iudf  ment  shall 
be  reversed  or  affected  by  reason  of  such  error  or  defect. 
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TITLE  V. 


OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 

CHAPTER  I. 

ARREST  AND   BAIL. 

See,  80,  No  person  to  be  arrested  except  as  prescribed  by  this  act 

iSee.  SI.  Cases  in  which  defendant  may  be  arrested. 

See.  82,  Order  for  arrest — by  whom  made. 

Sec,  83.  Affidavit  to  obtain  order — what  to  contain. 

See.  84,  Security  by  plaintiff  before  order  of  arrest. 

Sec,  86.  Order — when  made  arid  its  form. 

See.  86,  Affidavit  and  order  to  be  delivered  to  the  sheriff  and 
copy  to  defendant. 

Sec,  87,  Arrest — how  made. 

Sec,  88.  Defendant  to  be  discharged  on  bail  or  deposit. 

See,  89.  Bail — how  given. 

See.  90-91.  Surrender  of  defendant. 

See.  92,  Bail — how  proceeded  against. 

See,  93.  BaU — how  exonerated. 

Sec,  9^,  Delivery  of  underUJdng  to  plaintiff ^  and  its  acceptance 
or  rejection  by  him. 

See,  95.  Notice  of  justifieation,  new  undertaking,  if  other  bail. 

See.  96.  Qualifimtums  of  bail. 

See,  97.  Justificaiion  of  bail. 

See,  98,  Allowance  of  bail. 

See.  99.  Deposit  ofm^mey  with  the  sheriff. 

See.  100,  Payment  of  money  in  court  by  sheriff. 

See.  101,  Substituting  bail  for  deposit. 

See,  102,  Monen/  deposited — how  applied  or  disposed  of. 

See.  103.  Sher^—when  liable  as  bail,  and  his  discharge  from 
liaSUity. 

See.  104,  Proceedings  on  judgment  against  sheriff. 

See.  105.  Motion  to  vacate  order  of  arrest  or  reduce  bail;  affi- 
davits on  motion. 

Sec.  106.  When  the  order  vacated  or  bail  reduced. 

See.  107,  Person  confined  in  jaU  to  be  discharged. 

See.  108.  Notice  of  application  for  discharge  to  be  given  to 
plaintiff. 

See.  109,  ifotice — when  served. 

See,  110,  Person  to  be  brought  before  the  judge. 

See,  111.  Oath  to  be  administered  by  judge. 
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Sec.  lis.  Judge  to  issue  order  for  discharge. 

Sec.  lis.  Prisoner  not  discharged  may  apply  again. 

Sec.  114-  Person  exempt  from  second  arrest,  on  same  dd>t. 

Sec.  115.  Plaintiff  may  order  prisoner  discharged. 

Sec.  80.  No  person  shall  be  arrested  in  a  civil  action,  except  as 
prescribed  in  this  act. 

Sec.  81.  The  defendant  may  be  arrested  as  hereinafter  pre- 
scribed, in  the  following  cases  arising  after  the  p^sage  of  this  act: 
First.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause 
of  action  rising  upon  contract,  express  or  implied,  when  the  defen- 
dant is  about  to  depart  from  the  territory,  with  intent  to  defraud 
his  creditors,  or  when  the  action  is  for  wilful  injury  to  person,  to 
character,  or  to  property,  knowing  the  property  to  belong  to  an- 
other. Second.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied  or  converted  to  his 
own  use  by  a  public  oflScer,  or  an  oflScer  of  a  corporation,  or  an 
attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of  his  em- 
ployment as  such ;  or  by  any  other  person  in  a  fiduciary  capacity; 
or  for  misconduct  or  neglect  in  office ;  or  in  a  professional  em- 
ployment, or  for  a  wilful  violation  of  duty.  Third.  In  an  action 
to  recover  possession  of  personal  property,  unjustly  obtained,  when 
the  property,  or  any  part  thereof,  has  been  concealed,  removed,  or 
disposed  of,  so  that  it  cannot  be  found  or  taken  by  the  sheriff. 
Fourth.  When  the  defendant  has  been  guilty  of  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought;  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought. 
Fifth.  When  the  defendant  has  removed  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

Sec.  82.  An  order  for  the  arrest  of  the  defendant  shall  be  ob- 
tained from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  from  a  probate  judge. 

Sec.  83.  The  order  shall  be  made  whenever  it  shall  appear  to 
the  judge,  by  the  aflSdavit  of  the  plaintiflF,  or  some  other  person, 
that  a  sufficient  cause  of  action  exists ;  and  that  the  case  is  one 
of  those  mentioned  in  section  eighty-one.  Before  making  the 
order,  the  judge  shall  require  a  written  undertaking  on  the  part 
of  the  plaintin^  with  at  least  two  sufficient  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment,  or  if  the  court  shall 
finally  decide  that  the  plaintiff  w£ia  not  entitled  to  an  order  of 
arrest,  the  plaintiff  will  pay  all  costs  and  charges  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain, 
by  reason  of  the  wrongful  suing  out  of  the  order  of  arrest,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shall  be  at 
least  five  hundred  dollars. 

Sec.  84.    Each  of  the  sureties  shall  annex  to  the  undertaking 
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an  affidavit  that  he  is  a  resident  and  householder,  or  freeholder 
within  the  territory,  and  worth  double  the  sum  specified  in  the 
undertaking,  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution.  The  undertaking  shall  be 
filed  with  the  clerk  of  the  court. 

Sec.  85.  The  order  may  be  made  to  accompany  the  summons, 
or  at  any  time  afterwards,  before  judgment.  It  shall  require  the 
sheriff  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and 
to  return  the  order  at  a  time  therein  mentioned  to  the  clerk  of  the 
coart  in  which  the  action  is  pending. 

Sec.  86.  The  order  of  arrest,  with  a  copy  of  the  affidavit  upon 
which  it  is  made,  shall  be  delivered  to  the  sheriff,  who,  upon  ar- 
resting the  defendant,  shall  deliver  to  him  a  copy  of  the  affidavit, 
and  also,  if  desired,  a  copy  of  the  order  of  arrest. 

Sec.  87.  The  sheriff  shall  execute  the  order  by  arresting  the 
defendant,  and  keeping  him  in  custody  until  discharged  by  law : 
Provided,  That  the  sheriff  shall  not  be  bound  to  keep  such  person 
under  arrest  more  than  twenty-four  hours,  unless  the  plaintiff 
advance  each  day  the  expense  of  keeping  such  person ;  which  ex- 
pense shall  be  taxed  as  costs  in  the  action,  and  m  no  case  shall  be 
a  charge  against  the  county. 

Sec.  88.  The  defendant,  at  any  time  before  execution,  shall  be 
discharged  from  the  arrest,  either  upon  giving  bail  or  upon  deposit- 
ing the  amount  mentioned  in  the  order  of  arrest,  as  provided  in 
this  chapter. 

Sec.  89.  The  defendant  may  give  bail,  by  causing  a  written 
undertaking  to  be  executed  by  two  or  more  sufficient  sureties, 
stating  their  places  of  residence  and  occupations,  to  the  effect  that 
they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  shall  at  all  times  render  himself  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein ;  or  that 
they  will  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
may  be  recovered  in  the  action. 

Sec.  90.  At  any  time  before  judgment,  or  within  ten  days 
thereafter,  the  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  he  may  surrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested. 

Sec.  91.  For  the  purpose  of  surrendering  the  defendant,  the 
hail,  at  any  time  or  place  before  they  are  finally  charged,  may 
themselves  arrest  him,  or  by  a  written  authority  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  the  sheriff  to  do 
80.  Upon  the  arrest  of  the  defendant  by  the  sheriff,  or  upon  his 
delivery  to  the  sheriff  by  the  bail,  or  upon  his  own  surrenaer,  the 
hail  shall  be  exonerated :  Provided,  Such  arrest,  delivery,  or  surren- 
der take  place  before  the  expiration  of  ten  days  after  judgment; 
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bat  if  such  arrest,  delivery,  or  surrender  be  not  made  within  ten 
days  after  judgment,  the  bail  shall  be  finally  charged  on  their 
undertaking,  and  be  bound  to  pay  the  amount  of  the  judgment 
within  ten  days  thereafter. 

Sec.  92.  If  the  bail  neglect  or  refuse  to  pay  the  judgment 
within  ten  days  after  they  are  finally  charged,  an  action  may 
be  commenced  against  such  bail  for  the  amount  of  such  original 
judgment. 

Sec.  93.  The  bail  shall  also  be  exonerated  by  the  death  of  the 
defendant,  or  his  imprisonment  in  a  territorial  prison ;  or  by  his 
legal  discharge  from  the  obligation  to  render  himself  amenable  to 
the  process. 

Sec.  94.  Within  the  time  limited  for  that  purpose,  the  sheriff 
shall  file  the  order  of  arrest  in  the  oflSce  of  the  clerk  of  the  court 
in  which  the  action  is  pending,  with  his  return  endorsed  thereon, 
together  with  a  copv  of  the  undertaking  of  the  bail.  The  original 
undertaking  he  shall  retain  in  his  possession,  until  filed  as  herein 
provided.  The  plaintifi^,  within  ten  days  thereafter,  may  serve 
upon  the  sherifi*  a  notice  that  he  does  not  accept  the  bail,  or  he 
shall  be  deemed  to  have  accepted  them,  and  the  sheriff  shall  be 
exonerated  from  liability.  If  no  notice  be  served  within  ten 
days,  the  original  undertaking  shall  be  filed  with  the  clerk  of  the 
court. 

Sec.  95.  Within  five  days  after  receipt  of  notice,  the  sheriff  or 
defendant  may  give  to  the  plaintiff,  or  his  attorney,  notice  of  the 
justification  of  the  same,  or  other  bail  (specifying  the  place  of 
residence  and  occupation  of  the  latter)  before  a  judge  of  the 
court,  or  clerk  thereof,  or  probate  judge,  at  a  specified  time  and 
place ;  the  time  to  be  not  less  than  five  nor  more  than  ten  days 
thereafter,  except  by  consent  of  parties.  In  case  other  bail  he 
given,  there  shall  be  a  new  undertaking. 

Sec.  96.  The  qualifications  of  bail  shall  be  as  follows :  First. 
Each  of  them  shall  be  a  resident  and  householder,  or  freeholder 
within  the  county.  Second.  Each  shall  be  worth  the  amount 
specified  in  the  order  of  arrest,  or  the  amount  to  which  the  order 
is  reduced,  as  provided  in  this  chapter,  over  and  above  all  his 
debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion ;  but  the  judge  or  clerk,  on  justification,  may  allow  more  than 
two  sureties  to  justify  severally,  in  amounts  less  than  that  ex- 
pressed in  the  order,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufficient  bail. 

Sec.  97.  For  the  purpose  of  justification,  each  of  the  bail  shall 
attend  before  the  judge  or  clerk,  at  the  time  and  place  mentioned 
in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of  the 
plaintiff,  touching  his  sufficiency  in  such  manner  as  the  judge  or 
clerk,  in  his  discretion,  may  think  proper.  The  examination  shall 
be  reduced  to  writing,  and  subscribed  by  the  bail  if  required  by 
the  plaintiff. 
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Sec.  98.  If  the  judge  or  clerk  shall  find  the  bail  sufficient,  he 
shall  annex  the  examination  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed,  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability. 

Sec.  99.  The  defendant  may,  at  the  time  of  his  arrest,  instead 
of  giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order.  In  case  the  amount  of  the  bail  be  reduced,  as  pro- 
vided in  this  chapter,  the  defendant  may  deposit  such  amount  in- 
stead of  giving  bail.  In  either  case,  the  sheriff  shall  give  the 
defendant  a  certificate  of  the  deposit  made,  and  the  defendant 
shall  be  discharged  out  of  custody. 

Sec.  100.  The  sheriff  shall,  immediately  after  the  deposit,  pay 
the  same  into  court,  and  take  from  the  clerk  receiving  the  same, 
two  certificates  of  such  payment,  the  one  of  which  he  shall  de- 
liver or  transmit  to  the  plaintiff  or  his  attorney,  and  the  other  to 
the  defendant.  For  any  default  in  making  such  payment,  the 
same  proceedings  may  be  had  on  the  official  bond  of  the  sheriff  to 
collect  the  sum  deposited,  as  in  other  cases  of  delinquency. 

Sec.  101.  If  money  be  deposited  as  provided  in  the  last 
two  sections,  bail  may  be  given  and  may  justify  upon  notice,  at 
any  time  before  judgment;  and  on  the  filing  of  the  undertaking 
and  justification  with  the  clerk,  the  money  deposited  shall  be  re- 
funded by  such  clerk  to  the  defendant. 

Sec  102.  Where  money  shall  have  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  recovery  of  a  judgment  in  favor  of  the 
plaintiff,  the  clerk  shall,  under  the  direction  of  the  court,  apply 
the  same  in  satisfaction  thereof;  and  after  satisfying  the  juag- 
ment,  shall  refund  the  surplus,  if  any,  to  the  defendant.  If  the 
judgment  be  in  favor  of  the  defendant,  the  clerk  shall,  under  the 
direction  of  the  court,  refund  to  him  the  whole  sum  deposited  and 
remaining  unapplied. 

Sec  103.  If,  after  being  arrested,  the  defendant  escape  or  be 
rescued,  the  sheriff  shall  himself  be  liable  as  bail,  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  and  justification 
of  bail  at  any  time  before  judgment. 

Sec.  104.  If  a  judgment  be  recovered  against  the  sheriff  upon 
his  liability  as  bail,  and  an  execution  thereon  be  returned  unsatis- 
Sed  in  whole  or  in  part,  the  same  proceeding  may  be  had  on  his 
official  bond,  for  the  recovery  of  the  whole  or  any  deficiency,  as  in 
other  cases  of  delinquency. 

Sec.  105.  A  defendant,  arrested,  may,  at  any  time  before  justi- 
ncation  of  bail,  apply  to  the  judge  who  made  the  order,  or  the 
court  in  which  tne  action  is  pending,  upon  reasonable  notice  to 
the  plaintiff,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount 
of  bail.  If  the  application  be  made  upon  af&davits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits,  or  other  proofs  in  addition  to  those  on  which 
the  order  of  arrest  was  made. 
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Sec.  106.  If,  upon  such  application,  it  shall  satisfactorily  ap- 
pear that  there  was  not  sufficient  cause  for  the  arrest,  the  order 
shall  be  vacated ;  or  if  it  satisfactorily  appear  that  the  bail  was 
fixed  too  high,  the  amount  shall  be  reduced. 

Sec.  107.  Every  person  confined  in  jail,  on  an  execution  issued 
on  a  judgment  rendered  in  a  civil  action,  shall  be  discharged 
therefrom  upon  the  conditions  hereinafter  specified. 

Sec.  108.  Such  person  shall  cause  notice  in  writing  to  be 
given  to  the  plaintiff,  his  agent  or  attorney,  that  at  a  certain 
time  and  place  he  will  apply  to  the  district  or  probate  judge  of 
the  county  in  which  sucn  person  may  be  confined,  for  the  purpose 
of  obtaining  a  discharge  from  his  imprisonment. 

Sec.  109.  Such  notice  shall  be  served  upon  the  plaintiflF,  his 
agent  or  attorney,  one  day  at  least  before  the  hearing  of  the  ap- 
plication. If  the  plaintiff  be  not  a  resident  of  the  county,  and 
nave  no  agent  or  attorney  in  the  county,  no  such  notice  need  be 
served. 

Sec.  110.  At  the  time  and  place  specified  in  the  notice,  such 
person  shall  be  taken  before  such  judge,  who  shall  examine  him 
under  oath,  concerning  his  estate  and  property  and  effects  and 
the  disposal  thereof,  and  his  ability  to  pay  the  judgment  for  which 
he  is  committed ;  and  such  judge  shall  also  hear  any  other  legal 
and  pertinent  evidence  that  may  be  produced  by  the  debtor  or 
creditor. 

Sec.  111.  If,  upon  examination,  the  judge  be  satisfied  that  the 
prisoner  is  entitled  to  his  discharge,  such  judge  shall  administer 

to  him  the  following  oath  :  "  I do  solemnly  swear 

(or  affirm)  that  I  have  not  any  estate,  real  or  personal,  to  the 
amount  of  fifty  dollars,  except  such  as  is  by  law  exempted  from 
being  taken  in  execution ;  and  that  I  have  not  any  other  estate 
now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with  <le- 
sign  to  secure  the  same  to  my  use,  or  to  defraud  my  creditors." 

Sec.  112.  After  administering  the  oath,  the  judge  shall  issue 
an  order  that  the  prisoner  be  discharged  from  custody,  if  he  be 
imprisoned  for  no  other  cause ;  and  the  officer  upon  (receiving) 
service  of  such  order,  shall  discharge  the  prisoner  forthwith,  if  he 
be  imprisoned  for  no  other  cause. 

Sec.  113.  If  such  judge  should  not  discharge  the  prisoner,  he 
may  applv  for  his  discharge  at  the  end  of  every  succeeding  ten 
days,  in  the  same  manner  as  above  provided,  and  the  same  pro- 
ceedings shall  thereupon  be  had. 

Sec.  114.  The  prisoner,  after  being  so  discharged,  shall  be 
forever  exempt  from  arrest  and  imprisonment  for  the  same 
debt,  but  the  judgment  against  him  shall  remain  in  full  force 
against  any  estate,  present  or  future,  of  the  prisoner,  not  exempt 
from  execution. 

Sec.  115.     The  plaintiff  in  the  action  may,  at  any  time,  order 
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the  prisoner  to  be  discharged,  and  he  shall  not  thereafter  be  liable 
to  imprwonment,  for  the  same  cause  of  action. 


CHAPTER.  11. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 

Sec.  116.  Delivery  of  personal  property — when  it  may  bedaimed. 
Sec.  117.  Affidavit  and  its  requisites. 

See.  118.  Requisition  to  sheriff  to  take  and  deliver  the  property. 
Sec.  119.  Security  on  part  of  the  plaintif  and  justification. 
Sec.  120.  Exception  to  sureties  and  proceedings  thereon,  or  on 

failure  to  except. 
Sec.  ISl.    Defendant — when  entitled  to  re-delivery. 
Sec.  122.  Justification  of  defendant's  sureties. 
Sec.  123.  Qualification  and  justification  of  sureties. 
Sec.  124^  Property — how  taken  when  concealed  in  buildirhg  or  in  • 

closure. 
Sec.  125.  Property — how  kept. 
Sec.  126.  Claim  of  property  by  third  person. 
Sec.  127.  Notice  and  affidavit — when  and  where  to  he  filed. 

Section  116.  The  plaintiff,  in  an  action  to  recover  possession  of 
personal  property,  may,  at  the  time  of  issuing  the  summons,  or  at 
any  time  before  answer,  claim  the  delivery  of  such  property  to 
him  as  provided  in  this  chapter. 

Sec.  117.  Where  a  delivery  is  claimed,  an  affidavit  shall  be 
made  bv  the  plaintiff,  or  by  some  one  in  his  behalf,  showing:. 
First.  Ihat  the  plaintiff  is  the  owner  of  the  property  claimed, 
particularly  describing  it,  or  is  lawfully  entitled  to  the  possession 
thereof.  Second.  That  the  property  is  wrongfully  detained  by 
the  defendant.  Third.  The  alleged  cause  of  the  detention  thereof 
according  to  his  best  knowledge,  information  and  belief.  Fourth. 
That  the  same  has  not  been  taken  for  a  tax,  assessment,  or  fine, 
pursuant  to  a  statute,  or  seized  under  an  execution  or  an  attach- 
mentagainst  the  property  of  the  plaintiff;  or,  if  so  seized,  that  it  is 
by  the  statute  exempt  from  such  seizure ;  and,  fifth,  the  actual 
value  of  the  property. 

Sec.  118.  The  plaintiff  or  his  attorney  may  thereupon,  by  an 
endorsement  in  writing  upon  the  affidavit,  require  the  sheriff  of 
the  county  where  the  property  claimed  may  be  to  take  the  same 
from  the  defendant. 

Sec.  119.  Upon  receipt  of  the  affidavit  and  notice,  with  a  writ- 
ten undertaking,  executed  by  two  or  more  sufficient  sureties,  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound  to  the  de- 
fendant in  double  the  value  of  the  property,  as  stated  in  the  af- 
fidavit for  the  prosecution  of  the  action,  without  delay  and  with 
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eflFect  and  for  the  return  of  the  property  to  the  defendant,  if  return 
thereof  be  adjudged,  and  for  tne  payment  to  him  of  such  sum  as 
may  from  any  cause  be  recovered  against  the  plaintiff,  the  sheriff 
fihall  forthwith  take  the  property  described  in  the  affidavit,  if  it  be 
in  possession  of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody. 

He  shall  also,  without  delay,  serve  on  the  defendant  a  copy  of 
the  affidavit,  notice,  and  undertaking,  by  delivering  the  same  to 
him  personally,  if  he  can  be  'founcj,  or  to  his  agent,  from  whose 
possession  the  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some  per- 
son of  suitable  age  and  discretion  ;  or  if  neither  have  any  known 
place  of  abode,  by  putting  them  in  the  nearest  post  office,  directed 
to  the  defendant. 

Sec.  120.  The  defendant  may,  within  two  days  after  the  ser- 
vice of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the 
sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he 
fails  to  do  so,  he  shall  be  deemed  to  have  waived  all  objections  to 
them.  When  the  defendant  excepts,  the  sureties  shall  justify  on 
notice,  in  like  manner  as  upon  oail  on  arrest ;  and  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the  sureties  until  the  ob- 
jection to  them  is  either  waived,  as  above  provided,  or  until  they 
justify.  If  the  defendant  except  to  the  sureties,  he  cannot  reclaim 
the  property,  as  provided  in  the  next  section. 

Sec.  121.  At  any  time  before  the  delivery  of  the  property  to 
the  plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sureties 
of  tne  plaintiff,  require  the  return  thereof  upon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the  de- 
livery thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may  for  any  cause  be  re- 
covered against  the  defendant.  If  a  return  of  tho  property  be  not 
so  required  within  five  days  after  the  taking  and  service  of  notice 
to  the  defendant,  it  shall  be  delivered  to  the  plaintiff,  except  as 
provided  in  section  one  hundred  and  twenty-six. 

Sec.  122.  The  defendant's  sureties,  upon  notice  to  the  plain- 
tiff of  not  less  than  two  nor  more  than  five  days,  shall  justify  be- 
fore a  judge  or  clerk,  in  the  same  manner  as  upon  bail  on  arrest ; 
and  upon  such  justification  the  sheriff  shall  deliver  the  property 
to  the  defendant.  The  sheriff  shall  be  responsible  for  the  defend- 
ant's sureties  until  they  justify,  or  until  tne  justification  is  com- 
pleted or  expressly  waived,  and  may  retain  the  property  until  that 
time ;  but  if  they,  or  others  in  their  place,  fail  to  justify  at  the  time 
and  place  appointed,  he  shall  deliver  the  property  to  the  plain- 
tiff 

Sec.  123.    The  qualification  of  sureties  and  their  justification 
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shall  be  such  as  are  prescribed  by  this  act  in  respect  to  bail  upon 
an  order  of  arrest. 

Sec.  124.  If  the  property,  or  any  part  thereof,  be  concealed  in 
a  building  or  inclosure,  the  sheriff  shall  publicly  demand  its  de- 
livery; if  it  be  not  delivered,  he  shall  cause  the  building  or  in- 
closare  to  be  broken  open,  and  take  the  property  into  his  posses- 
sion ;  and  if  necessary  be  may  call  to  his  aid  the  power  of  his 
county. 

Sec.  125.  When  the  sheriff  shall  have  taken  property,  as  in 
ihis  chapter  provided,  he  shall  keep  it  in  a  secure  place,  and  de- 
liver it  to  the  party  entitled  thereto,  upon  receiving,  nis  lawful  fees 
for  taking,  and  his  necessary  expenses  for  keeping,  the  same. 

Sec.  126.  If  the  property  taken  be  claimea  by  any  other  per- 
son than  the  defendant,  or  his  agent,  and  such  person  make  affi- 
davit of  his  title  thereto,  or  right  to  the  possession  thereof,  stat- 
ing the  grounds  of  such  title  or  right,  and  serve  the  same  upon 
ihe  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property  or 
deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or 
his  agent,  indemnify  the  sheriff  against  such  claim  by  an  under- 
taking by  two  sufficient  sureties,  accompanied  by  their  affidavits 
that  tney  are  each  worth  double  the  value  of  the  property  as 
specified  in  the  affidavit  of  the  plaintiff,  over  and  above  their  debts 
and  Uabilities,  exclusive  of  property  exempt  from  execution,  and 
are  freeholders  or  householaers  in  the  county ;  and  no  claim  to 
such  property  by  any  other  person  than  the  defendant  or  his  agent 
shall  De  valid  against  the  sheriff  unless  so  made. 

Sec.  127.  The  sheriff  shall  file  the  notice,  undertaking,  and 
affidavit,  with  his  proceedings  thereon,  with  the  clerk  of  the  court 
in  which  the  action  is  pending,  within  twenty  days  after  taking 
the  property  mentioned  therein. 

CHAPTER  III. 

INJUNCTION. 

Sec.  128.  Injunction — what  is,  and  who  may  grant  it 

Sec,  129.  When  it  may  he  granted. 

Sec.  ISO.  At  what  time  it  may  be  granted  and  what  i»  required 
to  obtain  it. 

Sec.  131.  Injunction  after  answer. 

Sec.  13S.  Security  upon  injunction  ;  damages — how  ascertained. 

See.  133.  Order  to  show  cause  why  injunction  should  not  he 
granted. 

Sec.  13j^  Injunction  to  suspendf  business  of  a  eorporoitium — h&w 
and  by  whom  granted. 

Sec.  135.  Motion  to  vacate  or  modify  injunctior^ 

Sec.  136.  When  to  be  vacated  or  modified* 


52  CIVIL  PEACTICE  ACT. 

Section  128.  An  injunctionis  a  writ  or  order  requiring  a  person 
to  refrain  from  a  particular  act.  The  order  or  writ  may  be 
granted  by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof,  and  when  made  by  a  judge  may  be  enforced  as  the  order 
of  the  court. 

Sec.  129.  An  injunction  may  be  granted  in  the  following  cases : 
First.  When  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief  or  any  part  thereof' 
consists  in  restraining  the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or  perpetually.  Second. 
When  it  shall  appear  by  the  complaint  or  aflSdavit  that  the  com- 
mission or  continuance  of  some  act  during  the  litigation  would 
produce  great  or  irreparable  injury  to  the  plaintiff.  Third.  When 
it  shall  appear  during  the  litigation  that  the  defendant  is  doing  or 
threatens,  or  is  about  to  do,  or  is  procuring  or  suflFering  to  be 
done,  some  act  in  violation  of  the  plaintiflF's  rights  respecting  the 
subject  of  the  action  and  tending  to  render  the  judgment  ineffec- 
tual. 

Sec.  130.  The  injunction  may  be  granted  at  the  time  of  issuing 
the  summons  upon  the  complaint,  and  at  any  time  afterwards, 
before  judgment,  upon  affidavits.  The  complaint,  in  the  one  case, 
and  the  affidavits,  in  the  other,  shall  show  satisfactorily  that  suffi- 
cient grounds  exist  therefor.  No  injunction  shall  be  granted  on 
the  complaint  unless  it  be  verified  by  the  oath  of  the  plaintiff,  or 
some  one  in  his  behalf,  that  he,  the  person  making  the  oath,  has 
read  the  complaint  or  heard  the  complaint  read,  and  knows  the 
contents  thereof,  and  the  same  is  true  of  his  own  knowledge,  ex- 
cept the  matters  therein  stated  on  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true.  When  granted  on 
the  complaint,  a  copy  of  the  complaint  and  verification  attached 
shall  be  served  with  the  injunction;  when  granted  upon  affidavit, 
a  copy  of  the  affidavit  shall  be  served  with  the  injunction. 

Sec.  131.  An  injunction  shall  not  be  allowed  after  the  defendant 
has  answered,  unless  upon  notice  or  upon  an  order  to  show  cause ; 
but  in  such  case  the  defendant  may  be  restrained  until  the  de- 
cision of  the  court  or  judge  granting  or  refusing  the  injunction. 

Sec.  132.  On  granting  injunction  the  court  or  judge  shall  re- 
quire, except  where  the  people  of  the  territory  are  a  party  plain - 
tiflF,  a  written  undertaking  on  the  part  of  the  plaintifl!',  with  suffi- 
cient sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  such  damages,  not  exceeding  an  amount  to  be  specified, 
as  such  party  may  sustain  by  reason  of  the  injunction,  if  tlie 
court  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 

Sec.  133.  If  the  court  or  judge  deem  it  proper  that  the  de- 
fendant, or  any  of  several  defendants,  should  be  heard  before 
granting  the  injunction,  an  order  may  be  made  requiring  cause 
to  be  shown  at  a  specified  time  and  plac«,  why  the  injunction 
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should  not  be  granted,  and  the  defendant  may,  in  the  meantime, 
be  restrained. 

Sec.  134.  An  injunction  to  suspend  the  general  and  ordinary 
business  of  a  corporation  shall  not  be  granted  except  by  the  court 
orajud^e  thereof;  nor  shall  it  be  granted  without  due  notice  of 
the  apphcation  therefor  to  the  proper  officers  or  managing  agent 
of  the  corporation,  except  when  the  people  of  this  territory  are  a 
party  to  the  proceedings. 

Sec  135.  If  an  injunction  be  granted  without  notice,  the  de- 
fendant, at  any  time  before  the  trial,  may  apply,  upon  reasonable 
Qotice,  to  the  judge  who  granted  the  injunction,  or  to  the  court  in 
which  the  action  is  brought,  to  dissolve  or  modify  the  same.  The 
application  may  bo  made  upon  the  complaint  and  the  affidavit  on 
which  the  injunction  was  granted,  or  upon  affidavit  on  part  of  de- 
fendant, with  or  without  tne  answer.  If  the  application  be  made 
upon  affidavits  on  part  of  defendant,  but  not  otherwise,  the  plain- 
tiff may  oppose  the  same  bv  affidavits  or  other  evidence,  in  addi- 
tion to  those  on  which  the  injunction  was  granted. 

Sec.  136.  If,  upon  such  application,  it  satisfactorily  appear  that 
there  id  not  sufficient  grouna  for  the  injunction,  it  shall  be  dis- 
solved ;  or,  if  it  satisfactorily  appear  that  the  extent  of  the  injunc- 
tion is  too  great,  it  shall  be  modified. 


CHAPTER  IV. 


ATTACHMENT. 

See,  137.  Attachment — when  issued. 

See.  138.  Undertakings. 

See.  139.  Attachment  upon  debt  not  due. 

See.  140.   Writ  of  attachment — to  whom  directed. 

Sec.  14,1.  Shares  of  stock  and  debts  may  be  attached. 

Sec.  14^.   Writ — }u>w  executed. 

See.  143.   To  be  subject  to  infection. 

See.  144*  Garnishment. 

See.  14s.    When  garnishee  liable  to  plaintiff. 

Sec.  146.  Garnishee  and  defendant  may  be  examined. 

Sec.  147.  Inventory  of  attached  property. 

Sec.  14s.  Ferishable  property. 

Sec.  149.   When  property  claimed  by  third  party. 

Sec.  160.  if  plaintiff  obtained  judgment — nxyw  satisfied. 

Sec.  151.  Ifoodance  due— how  collected. 

Sec.  15S.   When  suit  may  be  commenced  on  undertaking. 

Sec.  163.  If  defendant  recovers  judgment. 

Sec.  164'  AttcLched  property— how  released. 

Sec.  166.  Undertaking  required. 
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Sec.  166.  Discharge  of  attachment. 

iSec.  167,  Motion  and  affidavits — how  opposed. 

Sec.  168.   When  attachment  discharged. 

Sec.  169.   Writ — when  returned. 

Sec.  160.  Liens — when  they  accrue. 

Sec.  161.  Boats  may  he  attached — for  what. 

Sec.  16S.  Liens  upon  boats. 

Sec.  163.  Liens — priority  of. 

Sec,  164'  Limitations  of  actions  against  boats. 

Sec.  166,  Lien — when  shall  attach. 

Sec.  166.  Soft — liability  of. 

Sec,  167.  Complaint  and  warrant 

Sec,  168.  Boat — haio  described. 

Sec.  169,  Summons — how  directed  and  served. 

Sec,  170,  Summons  and  warrant — who  may  serve. 

Sec.  171.   Who  may  appear  for  defendant. 

Sec.  172.  Boat — haw  discharaed  before  judgment. 

Sec.  173.  Execution  against  boat. 

Sec.  174,.  Sale  under  execution. 

Sec.  176.  Fractional  interest  sold. 

Sec.  176.  Right  of  plaintiff  to  sue. 

Sec.  177.  Name  of  boat  sufficient  in  complaint  and  affidavit. 

Section  137.  The  plaintiff,  at  the  time  of  issuing  the  eummoDS; 
or  at  any  time  afterwards,  may  have  the  property  of  the  defendant, 
not  exempt  from  execution,  attached,  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered  in  said  action,  unless  the 
defenaant  give  good  and  sufficient  security  to  secure  the  payment 
of  said  judgment :  Provided,  That  no  writ  of  attachment  shall  be 
issued  until  the  plaintiff,  his  agent  or  attorney,  shall  file  with  the 
clerk  an  affidavit  showing  that  the  defendant  is  indebted  to  the 
plaintiff,  upon  a  contract,  express  or  implied,  for  the  payment  of 
money,  gold  dust,  or  other  property,  then  due,  which  is  not  secured 
by  a  mortgage  lien,  or  pleage  upon  real  or  personal  property,  or  if 
so  secured  that  the  security  has  become  insufficient  by  the  act  of 
the  defendant,  or  by  any  means  has  become  nugatory. 

Sec.  138.  Before  issuing  the  writ  the  clerk  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  the  clerk,  in  a  sum  not  less 
than  double  the  amount  claimed  by  the  plaintiff,  to  the  effect  that 
if  the  defendant  recover  judgment,  or  if  the  court  shall  finally 
decide  (that)  the  plaintiff  was  not  entitled  to  an  attachment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
and  all  damages  he  may  sustain  by  reason  of  the  wrongful  suing 
out  of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking.  Said  sureties  may  be  required  to  justify  before  the 
clerk  of  the  court  to  the  effect  that  each,  for  himself,  is  worth  the 
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amonnt  specified  in  the  undertaking,  over  and  above  his  debts  and 
liabilities,  and  property  by  law  exempt  from  execution  in  the  terri- 
tory of  Montana. 

Sec.  139.  Actions  may  be  commenced,  and  writs  of  attachment 
issued,  upon  any  debt  for  the  payment  of  money,  or  specific  prop- 
erty, before  the  same  shall  have  become  due,  when  it  shall  ap- 
pear by  the  affidavit,  in  addition  to  what  is  required  in  section 
one  hundred  and  thirty-seven  of  this  act,  first,  that  the  defendant 
is  leaving,  or  is  about  to  leave,  this  territory,  taking  with  him  or 
her  property,  moneys,  or  other  effects,  which  might  be  subjected 
to  the  payment  of  the  debt,  for  the  purpose  of  defrauding  his 
creditors ;  or,  second)  that  the  defendant  is  disposing  of  his  prop- 
erty, or  is  about  to  dispose  of  his  property,  subject  to  execution, 
for  the  purpose  of  defrauding  his  creditors :  Provided,  That  any 
judgment  ootained  under  the  provisions  of  this  section,  shall  be 
with  a  rebatement  of  the  interest  from  the  time  said  judgment  is 
rendered  until  the  time  at  which  said  debt  would  have  become 
due;  And  provided,  also.  That  the  defendant  may,  by  a  plea,  put 
in  issue  the  matter  alleged  in  the  affidavit  herein  required,  and  if 
the  plaintiff  fail  to  substantiate  some  one  of  the  causes  required  to 
be  alleged  in  said  affidavit,  the  suit  for  debt  or  debts  not  due 
shall  abate. 

Sec.  140.  The  writ  shall  be  directed  to  the  sheriff  of  any  county 
in  which  property  of  such  defendant  may  be,  and  require  him  to 
attach  and  safely  keep  all  the  property  of  such  defendant  within 
his  county,  not  exempt  from  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
shall  be  stated  in  conformity  with  the  complaint,  unless  the  de- 
fendant deposit  the  amount  or  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties^  in  an  amount  sufficient 
to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal  to  the 
value  of  the  property  which  has  been  or  is  about  to  be  attached, 
in  which  case  to  take  such  undertaking.  Several  writs  may  be 
issued  at  the  same  time  to  the  sheriffs  of  different  counties. 

Sec.  141.  The  rights  or  shares  which  the  defendant  may  have 
in  the  stock  of  any  corporation  or  company,  together  with  the 
interest  and  profits  thereon,  and  all  debts  due  such  defendant, 
and  all  other  property  in  this  territory  of  such  defendant  not  ex- 
empt from  execution,  may  be  attached,  and  if  judgment  be  re- 
covered, be  sold  to  satisfy  the  judgment  and  execution. 

Sec.  142.  The  sheriff  to  whom  the  writ  is  directed  and  delivered 
shall  execute  the  same  without  delay,  and  if  the  undertaking 
mentioned  in  section  one  hundred  and  fifty-five  be  not  given  as  fol- 
lows: First.  Eealproperty  standing  upon  the  records  of  the  county 
in  the  name  of  the  defendant,  shall  be  attached  by  filing  a  copy  of 
the  writ,  together  with  a  description  of  the  property  attached,  with 
the  recorder  of  the  county.    Second.  Real  property,  or  any  interest 
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therein,  belonging  to  the  defendant,  any  held  by  any  other 
person,  or  standing  upon  the  records  of  the  county  in  the  name  of 
any  other  person  (but  belonging  to  the  defendant),  shall  be  attached 
by  leaving  such  person  or  his  agent  a  copy  of  the  writ  and  a  notice 
that  such  real  property  (giving  a  description  thereof),  and  any 
interest  therein  belonging  to  the  defendant,  are  attached,  pursuant 
to  such  writ,  and  filing  a  copy  of  such  writ  and  notice  with 
the  records  of  the  county.  Third.  Personal  property  capable  of 
manual  deliverjr^all  be  attached  by  taking  it  into  custody. 
Fourth.  Stock  oil  shares,  or  (any)  interest  in  stock  or  shares 
of  any  corporation  or  company,  shall  be  attached  by  leaving  with 
the  president,  or  other  head  of  the  same,«or  the  secretary,  or 
cashier  of  the  same,  or  other  managing  agent  thereof,  a  copy  of 
the  writ,  and  a  notice  stating  that  the  stock  or  interest  of  defend- 
ant is  attached  in  pursuance  of  such  writ.  Fifth.  Debts  and  credits, 
and  other  personal  property  not  capable  of  manual  delivery,  shall 
be  attached  by  leaving  with  the  person  owing  such  debts,  or  having 
in  his  possession,  or  under  his  control,  such  credits  and  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ,  and  a  notice 
that  tne  debts  owing  by  him  to  the  defendant,  or  the  credits  and 
other  personal  property  in  his  possession,  or  under  his  control, 
belonging  to  the  defendant,  are  attached  in  pursuance  of  such  writ. 

Sec.  143.  It  shall  be  the  duty  of  the  county  recorder  to  file 
and  safely  keep  such  copy  of  the  writ  and  description  of  the  prop- 
erty subject  to  the  inspection  of  all  persons,  and  such  recorder 
shall  receive  a  fee  of  twenty-five  cents  for  such  filing  and  safe 
keeping  of  said  list,  to  be  paid  by  the  plaintiff  in  the  action  and 
taxed  and  allowed  to  him  as  other  costs  and  disbursements  in  the 
action. 

Sec.  144.  Upon  receiving  information  in  writing  from  the 
plaintiff  or  his  attorney,  that  any  person  has  in  his  possession,  or 
under  his  control,  any  credits  or  other  personal  property  belong- 
ing to  the  defendant,  or  is  owing  any  debt  to  the  defendant,  the 
sheriff  shall  serve  upon  such  person  a  copy  of  the  writ,  and  a 
notice  that  such  credits  or  other  property  or  debts,  as  the  case 
may  be,  are  attached  in  pursuance  of  such  writ. 

Sec.  145.  All  persons  having  in  their  possession,  or  under  their 
control,  any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  owing  any  debts  to  the  defendant  at  the  time  of  ser- 
vice upon  them  of  a  copv  of  the  writ  and  notice,  as  provided  in  the 
last  section,  shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff 
for  the  amount  of  such  credits,  property,  or  debts,  until  the 
attachment  be  discharged,  or  any  judgment  recovered  by  him  be 
satisfied. 

Sec.  146.  Any  person  owing  debts  to  the  defendant,  or  having 
in  his  possession,  or  under  his  control,  any  credits  or  other  per- 
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sonal  property  belonging  to  the  defendant,  may  be  required  to 
attend  before  the  court  or  judge,  or  a  referee  appointed  by  the 
court  or  judge,  and  be  examined  on  oath  respecting  the  same. 
The  defendant  may  also  be  required  to  attend  for  the  purpose  of 
giving  information  respecting  his  property,  and  may  be  examined 
on  oath.  The  court  or  Judge  may,  after  such  examination,  order 
personal  property  capable  of  manual  delivery  to  be  delivered  to 
the  sheriff  upon  such  terms  as  may  be  just,  having  reference  to 
any  liens  thereon,  or  claims  against  the  same,  and  a  memorandum 
to  be  given  of  all  other  personal  property,  containing  the  amount 
and  description  thereof. 

Sec,  147.  The  sheriff  shall  make  a  full  inventory  of  the  prop- 
erty attached,  and  return  the  same  with  the  writ.  To  enable  him 
to  make  such  return  as  to  debts  and  credits  attached,  he  shall 
request,  at  the  time  of  service,  the  party  owing  the  debt,  or  having 
the  credit,  to  give  him  a  memorandum,  stating  the  amount  and 
description  of  each ;  and  if  such  memorandum  be  refused,  he  shall 
return  the  fact  of  refusal  with  the  writ.  The  party  refusing  to 
give  the  memorandum  may  be  required  to  pay  the  costs  of  any 
proceedings  taken  for  the  purpose  of  obtaining  information  respect- 
ing the  amount  and  description  of  such  debt  or  credit. 

Sec  148.  If  any  of  the  property  attached  be  perishable,  the 
sheriff  shall  sell  the  same  in  the  manner  in  which  such  property 
is  sold  on  execution.  The  proceeds,  and  other  property  attached 
by  him,  shall  be  retained  by  him  to  answer  any  judgment  that 
may  be  recovered  in  the  action,  unless  sooner  subjected  to  execu- 
tion upon  another  Judgment  recovered  previous  to  the  issuing  of 
the  attachment,  debts  and  credits  attached  may  be  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's  receipt 
shall  be  a  sufficient  discharge  for  the  amount  paid. 

Sec.  149.  If  any  personal  property  attached  be  claimed  under 
oath  by  a  third  party  as  his  property,  the  sheriff  shall  deliver  the 
property  to  such  third  party  within  five  (5)  days,  if  the  plaintiff 
resides  within  the  county,  otherwise  ten  days  after  notice  to  plain- 
tiff's attorney^  unless  that  plaintiff  give  the  sheriff  good  and  suf- 
ficient bond  to  indemnify  him  against  any  loss  or  damage,  by 
reason  of  holding  such  property. 

Sec.  160.  If  judgment  be  recovered  by  the  plaintiff,  the  sheriff 
shall  satisfy  the  same  out  of  the  property  attached  by  him,  which 
has  not  been  delivered  to  the  defendant,  or  claimant,  as  herein- 
before provided,  or  subjected  to  execution  on  another  judgment 
recovered  previous  to  the  issuing  of  the  attachment,  if  it  be  suffi- 
cient for  that  purpose.  First.  By  paying  to  the  plaintiff  the  pro- 
ceeds of  all  safes  of  perishable  property  sold  by  him,  or  any  debts 
or  credits  collected  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment.  Second.  If  any  balance  remain  due,  and  an 
execution  shall  have  been  issued  on  the  judgment,  he  shall  sell, 
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under  the  execution,  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remain  in  his  hands.  Notices  of  the  sales  shall  be  given  and  the 
sales  conducted  as  in  other  cases  of  sales  on  execution. 

Sec.  151.  If,  after  selling  all  the  property  attached  by  him, 
remaining  in  his  hands,  and  applying  the  proceeds  together  with 
the  proceeds  of  any  debts  or  credits  collected  by  him,  deducting 
his  fees,  to  the  payment  of  the  judgment,  any  balance  shall  remain 
due,  the  sheriff  shall  proceed  to  collect  such  balance  as  upon  an 
execution  in  other  cases.  Whenever  the  judgment  shall  have 
been  paid,  the  sheriff,  upon  reasonable  demand,  shall  deliver  over 
to  the  defendant  the  attached  property  remaining  in  his  hands, 
and  any  proceeds  of  the  property  attached  unapplied  on  the  judg- 
ment. 

Sec.  152.  If  the  execution  be  returned  unsatisfied  in  whole  or 
in  part,  the  plaintiff  may  prosecute  any  undertaking  given  pur- 
suant to  section  one  hundred  and  fifty-five,  or  he  may  proceed,  as 
in  other  cases,  upon  the  return  of  an  execution. 

Sec.  153.  If  the  defendant  recover  judgment  against  the  plain- 
tiff, any  undertaking  received  in  the  action,  all  the  proceeds  of 
sales  and  money  collected  by  the  sheriff,  and  all  the  property  at- 
tached remaining  in  the  sheriff's  hands,  shall  be  delivered  to  the 
defendant  or  his  agent;  the  order  of  attachment  shall  be  dis- 
charged and  the  property  released  therefrom. 

Sec.  154.  The  defendant  may,  at  any  time,  release  any  prop- 
erty in  the  hands  of  the  sheriff,  by  virtue  of  any  writ  of  attach- 
ment, by  executing  an  undertaking  as  provided  for  in  the  next 
section  ;  and  all  the  proceeds  of  sales  and  money  collected  by  the 
sheriff,  and  all  the  property  attached  remaining  in  his  hands,  shall 
be  released  from  the  attachment  and  delivered  to  the  defendant, 
upon  the  justification  of  the  sureties  and  the  undertaking. 

Sec.  155.  Before  releasing  such  attached  property,  as  afore- 
said, to  the  defendant,  the  sheriff  shall  require  an  undertaking 
executed  by  the  defendant,  and  at  least  two  sureties,  residents 
and  freeholders,  or  householders  in  the  county,  to  the  effect,  that 
in  case  the  plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  re-deliver  such  attached  property  so  released  to  the 
proper  ofiicer,  to  be  applied  to  the  payment  of  the  judgment,  and 
that  in  default  thereof,  the  defendant  and  sureties  will  pay  to  the 
plaintiff  the  full  value  of  the  property  so  released.  The  sheriff 
may  fix  the  sum  for  which  the  undertaking  shall  be  executed,  and 
if  necessary,  in  fixing  such  sum,  to  know  the  value  of  the  property 
released,  the  same  may  be  appraised  by  three  disinterested  per- 
sons, to  be  appointed  by  the  sheriff;  and  if  any  sheriff  shall  re- 
lease any  property  held  by  him,  under  or  by  virtue  of  any  writ 
of  attachment,  without  first  taking  such  bond  as  herein  required, 
or  shall  take  an  insufficient  bond,  he  and  his  sureties  shall  be 
liable  for  the  value  of  such  property  so  released. 
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Sec.  156.  The  defendant  may  alsO;  at  any  time  before  the  time 
for  answering  expires,  apply  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  the 
judge  thereof,  that  the  attachment  be  discharged  on  the  ground 
that  the  writ  was  improperly  issued. 

Sec.  157.  If  the  motion  be  made  upon  affidavits  on  part  of 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  evidence,  in  addition  to  those  on  which  the 
order  of  attachment  was  made. 

Sec.  158.  If,  upon  such  application,  it  shall  satisfactorily  appear 
that  the  writ  of  attachment  was  improperly  issued,  it  shall  be 
discharged. 

Sec.  159.  The  sheriff  shall  return  the  writ  of  attachment  with 
the  summons,  if  issued  at  the  same  time,  otherwise  within  twenty 
days  after  its  receipt,  with  a  certificate  of  his  proceedings  en- 
dorsed thereon  or  attached  thereto. 

Sec.  160.  All  liens  by  attachment  shall  accrue  at  the  time  the 
property  of  the  defendant  shall  be  attached  by  the  officer  charged 
with  the  execution  of  the  writ,  in  the  order  in  which  they  are 
levied ;  and  said  liens  shall  not  be  affected  by  any  subsequent 
attachment,  or  by  any  judgment  obtained  subsequent  thereto : 
Provided,  That  if  two  or  more  attachments  shall  be  levied  upon 
the  same  property  at  the  same  time,  they  shall  share  pro  rata,  in 
the  proceeds  of  said  property ;  but  in  all  cases  the  nrst  attach- 
ment levied  shall  be  first  satisfied ;  Provided,  further,  That  the 
first  writ  placed  in  the  hands  of  the  officer  shall  be  levied  first. 

ATTACHMENT  OF  BOATS. 

Sec.  161.  Any  boat  found  within  the  waters  of  this  territory 
is  liable,  First.  For  all  debts  contracted  by  the  master,  owner, 
agent,  clerk,  or  consignee  thereof,  on  account  of  supplies  fur- 
nished for  the  use  of  such  boat,  or  on  account  of  work  done  or 
materials  furnished  in  building,  repairing,  fitting  out,  furnishing, 
or  equipping  such  boat.  Second.  For  all  demands  or  damages 
accruing  from  the  non-performance,  or  malperformance  of  any 
contract  of  affreightment,  or  any  contract  relative  to  the  trans- 
portation of  persons  or  property,  entered  into  by  the  master, 
owner,  agent,  clerk,  or  consignee  thereof.  Third.  For  all  inju- 
ries to  persons  or  property,  oy  such  boat,  or  by  the  officers  or 
crew,  done  in  connection  with  (the)  business  of  such  boat. 

Sec.  162.  Claims  growing  out  of  any  of  the  above  causes  are 
liens  upon  such  boat,  its  apparel,  tackling,  furniture,  and  appenda- 
ges, including  barges  and  lighters,  if  owned  by  the  owners  of 
such  boat,  and  used  therewith,  at  the  time  suit  is  commenced. 

Sec  163.  Such  liens  shall  take  preference  of  any  claim  against 
the  boat  itself,  or  any  or  all  of  its  owners,  growing  out  of  any 
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other  causes  than  those  above  enumerated,  and  as  between  them- 
selves they  shall  be  preferred  in  the  following  order :  First.  Those 
resulting  from  wages  for  services  on  board  such  boat,  within  the 
year  then  passed :  Providing,  That  suit  is  brought  within  twenty 
days  after  the  cessation  of  such  labor.  Second.  Those  resulting 
from  contracts  made  within  this  territory.  Third.  All  other 
causes. 

Sec.  164.  Actions  against  boats,  under  the  provisions  of  this 
act,  shall  not  be  brought  after  the  lapse  of  one  year  from  the 
time  the  cause  of  action  accrued. 

Sec.  165.  The  lien  shall  attach  from  the  commencement  of  suit, 
subject  only  to  such  other  liens  as  are  of  (a)  preferred  class. 

Sec.  166.  Any  raft  found  in  any  of  the  waters  of  this  territory 
shall  be  liable  for  all  debts  contracted  by  the  owner,  clerk,  pilot, 
or  agent  thereof,  on  account  of  work  done,  or  services  rendered, 
for  such  raft. 

Claims  growing  out  of  either  of  the  above  causes  shall  be  liens 
upon  the  raft,  its  tackling  and  appendages,  for  the  t«rm  of  twenty 
days  from  the  time  the  right  thereof  accrued,  and  the  same  rules  shall 
govern  and  the  same  process  shall  be  had  that  are  prescribed  for 
similar  liens  against  boats. 

Sec.  167.  Any  person  desiring  to  take  the  benefit  of  this  art 
shall  file  with  any  judge  or  clerk  of  any  court,  or  justice  of  the 
peace,  having  jurisdiction,  a  complaint  in  writing,  duly  verified 
Dy  the  plaintiff,  or  his  agent,  or  attorney,  which  complaint  shall 
show  that  the  plaintiff  is  entitled  to  the  benefit  of  this  act ;  where- 
upon such  juage,  clerk,  or  justice  of  the  peace,  shall  issue  his 
warrant  to  the  proper  officer,  commanding  him  to  seize  the  boat, 
its  tackling,  apparel,  furniture,  and  appendages,  and  detain  the 
same  until  released  by  due  course  of  law. 

Sec.  168.  The  complaint  shall  describe  the  boat  by  name  as  de- 
fendant, but  if  it  have  no  name,  then  by  such  description  as  will 
enable  the  officer  attaching  to  seize  the  proper  property. 

Sec.  169.  The  usual  summons  shall  be  issued,  directed  to  the 
boat  by  name,  or  to  the  property  to  be  attached,  if  no  name  ap- 
pear, and  be  served  upon  the  master,  owner,  clerk,  agent,  or  con- 
signee thereof,  and  if  none  of  them  can  be  found,  by  posting  up  a 
copy  in  some  conspicuous  part  of  the  boat,  or  property  to  attached. 

The  warrant  shall  be  served  according  to  the  directions  it  con- 
tains. 

Sec.  170.  Any  sheriff,  constable,  or  city  marshal,  or  marshal 
of  the  territory,  may  serve  the  warrant  ana  summons  above  men- 
tioned, whether  the  same  issue  from  the  office  of  the  clerk,  or 
from  a  judge,  or  justice  of  the  peace,  and  any  clerk,  judge,  or  jus- 
tice may,  in  his  discretion,  appoint  any  suitable  person  to  serve 
such  summons  and  warrant,  who  shall  have  all  the  power  of  a 
sheriff  in  the  premises. 
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Sec.  171.  Any  master,  agent,  clerk,  consignee,  or  other  person 
interested  in  the  boat,  may  appear  by  himself,  his  agent,  or  at- 
torney, for  the  defendant,  and  conduct  the  defence  of  the  suit,  and 
no  continuance  shall  be  granted  to  the  plaintiff  while  the  boat  is 
in  custody. 

Sec,  172.  The  boat  maybe  discharged  at  any  time  before  final 
judgment,  by  giving  bonds,  with  at  least  two  sureties,  to  be  ap- 
proved by  the  officer  serving  the  warrant,  or  by  this  clerk,  judge, 
or  justice  who  issued  it,  in  a  penalty  double  the  plaintiff's  demand 
and  costs,  conditioned  that  the  obligors  will  pay  the  amount 
found  due  to  the  plaintiff  with  costs. 

Sec.  173.  If  judgment  be  rendered  against  the  boat  before  it  is 
discharged,  as  provided  in  the  last  section,  execution  shall  be  is- 
.^ued  against  it,  together  with  its  apparel,  tackling,  furniture,  and 
appendages. 

oec.  174.  The  officer  may  sell  any  of  the  furniture  and  appen- 
dages of  the  boat,  if  by  doing  so  he  can  satisfy  the  demand  ;  if  he 
sell  the  boat  itself  he  must  sell  it  to  the  bidder  who  will  advance 
the  amount  necessary  to  satisfy  the  execution,  for  the  lowest  frac- 
tional share  of  the  boat,  unless  the  person  appearing  for  the  boat 
require  a  different  and  equally  convenient  mode  of  sale. 

Sec.  175.  If  a  fractional  share  of  the  boat  be  thus  sold,  the 
purchaser  shall  hold  such  share,  or  interest,  jointly  with  the 
owners. 

Sec.  176.  Nothing  herein  contained  shall  affect  the  right  of  a 
plaintiff  to  sue  in  the  same  manner  as  though  this  act  had  not 
Deen  enacted. 

Sec.  177.  It  shall  be  sufficient  for  the  plaintiff  to  allege  in  his 
complaint  or  affidavit,  that  the  services  were  rendered  or  material 
(was)  furnished  the  boat  by  its  name. 


CHAPTER  V. 

DEPOSIT  IN   COURT. 

See,  178,  Deposit  in  court 

Sec.  179,  Appointment  of  receiver. 

Section  178.  When  it  is  admitted  by  the  pleading  or  examina- 
tion of  a  party,  that  he  has  in  his  possession,  or  under  his  control, 
any  money,  or  other  thing  capable  of  delivery,  which,  being  the 
subject  of  litigation,  is  held  by  him  as  trustee  for  another  party, 
or  which  belongs  or  is  due  to  another  party,  the  court  may  order 
the  same,  upon  motion,  to  be  deposited  in  court  or  delivered  to 
such  party,  upon  such  conditions  as  may  be  just,  subject  to  the 
further  direction  of  the  court. 
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Sec.  179.  A  receiver  may  be  appointed  by  the  court  in  which 
the  action  is  pending,  or  by  a  judge  thereof:  First.  Before  judg- 
ment, provisionally  on  application  of  either  party,  when  he  estab- 
lishes B,  prima  facie  right  to  the  property,  or  to  an  interest  in  the 
property,  which  is  the  subject  of  the  action,  and  which  is  in  pos- 
session of  an  adverse  party,  and  the  property  or  its  rents  aad  profits 
are  in  danger  of  being  lost,  or  materially  injured  or  impaired. 
Second.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pending  of  an  appeal; 
and,  third,  in  such  other  cases  as  are  in  accordance  with  the  prac- 
tice of  courts  of  equity  jurisdiction. 


TITLE  VI. 

CHAPTER  I. 

JUDGMENT  IN   GENERAL. 

Sec.  180,  Judgment — definition  of. 

Sec.  181,  Judgment  may  efor  or  against  one  of  the  parties. 
See.  18S,  Judgment  may  be  against  one  party  and  action  pro- 
ceed on  to  the  others. 
Sec.  18S.  The  relief  to  he  awarded  to  the  plaintiff. 
Sec.  I84,.  Action  may  he  dismissed  on  nonsuit  entered. 
Sec,  186,  Judgment  on  the  merits — when. 

Section  180.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action  or  proceedings,  and  may  be  en- 
tered in  a  term  or  vacation. 

Sec.  181.  Judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several  de- 
fendants, and  it  may,  when  the  justice  of  the  case  requires  it, 
determine  the  ultimate  rights  of  the  parties  on  each  side  as  be- 
tween themselves. 

Sec.  182.  In  an  action  against  several  defendants  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others  whenever 
a  several  judgment  is  proper. 

Sec.  183.  The  relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  shall  not  exceed  that  which  he  snail  have  demanded  in 
his  complaint ;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint,  and 
^embraced  within  the  issue. 
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Sec.  184.  An  action  may  be  diamissed  or  a  judgment  of  a  non- 
suit entered  in  the  following  cases:  First.  By  the  plaintiflF  him- 
self, at  any  time  before  trial,  upon  the  payment  of  costs,  if  a 
counter  claim  has  not  been  made.  If  a  provisional  remedy  has 
been  allowed,  the  undertaking  shall  thereupon  be  delivered  by  the 
clerk  to  the  defendant,  who  may  have  his  action  thereon.  Second. 
By  either  party,  upon  the  written  consent  of  the  other.  Third. 
By  the  court,  when  the  plaintiflF  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal.  Fourth.  By  the  court, 
when,  upon  trial,  and  before  the  final  submission  of  the  case,  the 
plaintiff  abandons  it.  Fifth.  By  the  court,  upon  motion  of  the 
defendant,  when,  upon  the  trial,  the  plaintiff  fails  to  prove  a  suf- 
ficient case  for  the  jury.  The  dismissal  mentioned  in  the  first  two 
sub-divisions  shall  be  made  by  an  entry  in  the  clerk's  register. 
Judgment  may  thereupon  be  entered  accordingly. 

Sec.  185.  In  every  case,  other  than  those  mentioned  in  the 
last  section,  the  judgments  shall  be  rendered  upon  the  merits. 


CHAPTER  II. 

JUDGMENT  UPON  FAILURE  TO  ANSWER. 

Section  186.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows :  First.  In  an  action  arising  upon 
contract  for  the  recovery  of  money  or  damages  only,  if  no  answer 
has  been  filed  with  the  clerk  of  the  court  within  the  time  specified 
in  the  summons,  or  such  future  time  as  may  have  been  granted, 
the  clerk,  upon  the  application  of  the  plaintiff,  shall  entef  the  de- 
fault of  the  defendant,  and  immediately  thereafter  enter  judgment 
for  the  amount  specified  in  the  summons,  including  the  costs, 
against  the  defenaant,  or  against  one  or  more  of  several  defend- 
ants, in  the  cases  provided  for  in  section  forty-two.  Second.  In 
other  actions,  if  no  answer  has  been  filed  with  the  clerk,  within 
the  time  specified  in  the  summons,  or  such  further  time  as  may 
have  been  granted,  the  clerk  shall  enter  the  default  of  the  de- 
fendant; and  thereafter  the  plaintiff  may  apply  at  the  first  or. 
any  subsequent  term  of  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  taking  of  an  account  or  the  proof  of  any  fact 
be  necessary  to  enable  the  court  to  give  judgment,  or  to  carry  the 
judgment  into  effect,  the  court  may  take  the  account. or  hear  the 
proof;  or  may,  in  its  discretion,  order  a  reference  for  that  pur- 
pose ;  and  where  the  action  is  for  the  recovery  of  damages  in 
whole  or  in  part,  the  court  may  order  the  damages  to  be  assessed 
by  a  jury ;  or  if,  to  determine  the  amount  of  damages,  the  exami- 
nation of  a  long  account  be  necessary,  by  a  reference  as  above 
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provided.  Third.  In  actions  where  the  service  of  the  summons 
was  by  publication,  the  plaintiff,  upon  the  expiration  of  the  time 
designated  in  the  order  of  publication  may,  upon  proof  of  the  pub- 
lication,  and  that  no  answer  has  been  filed,  apply  for  judgment; 
and  the  court  shall  thereupon  require  proof  to  be  made  of  the  de- 
mand mentioned  in  the  complaint,  and  if  the  defendant  be  not  a 
resident  of  the  territory,  shall  require  the  plaintiff  or  his  agent  to 
be  examined  on  oath,  respecting  any  payments  that  have  been 
made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  such 
demand,  and  may  render  judgment  for  the  amount  which  he  is 
entitled  to  recover. 


CHAPTER  III. 

OF   ISSUES   AND   OP  THEIR  DISPOSITION. 

Sec.  187.  Issue — when  arises. 

Ssc.  188.  Issue  of  law. 

See.  189.  Issue  of  fact. 

Sec.  190.  Issue  of  law — how  tried  ^  and  of  fact. 

Sec.  191.  Issue  of  law,  first  disposed  of. 

Sec.  192.  Chxises  to  be  entered  on  calendar  according  to  date. 

Sec.  193.  Either  party  may  bring  issue  to  trial. 

Sec.  194'.  Motion  to  postpone. 

Section  187.  An  issue  arises  when  a  fact  or  conclusion  of  law  is 
maintained  by  the  one  party  and  is  controverted  by  the  other. 
Issues  «ire  of  two  kinds :  First,  of  law ;  and,  second,  of  fact. 

Sec.  188,  An  issue  of  law  arises  upon  a  demurrer  to  the  com- 
plaint or  answer,  or  replication,  or  to  some  part  thereof. 

Sec.  189.  An  issue  of  fact  arises :  First.  Upon  a  material  al- 
legation in  the  complaint,  controverted  by  the  answer ;  and,  sec- 
ond, upon  new  matter  in  the  answer  controverted  by  the  replication, 
or  upon  new  matter  in  the  replication,  except  an  issue  of  law  is  joined 
thereon. 

Sec.  190.  An  issue  of  law  shall  be  tried  by  the  court,  unless 
it  be  referred  upon  consent,  as  provided  in  chapter  viii.  of  this  title. 
An  issue  of  fact,  in  an  action  at  law,  shall  be  tried  by  a  jury,  un- 
less a  jury  be  waived,  or  a  reference  ordered,  as  provided  in  this 
act. 

Sec.  191.  When  there  are  issues  both  of  law  and  fact  to  the 
same  complaint,  the  issues  of  law  shall  be  first  disposed  of. 

Sec.  192.  The  clerk  shall  enter  causes  upon  the  calendar  of  the 
court,  according  to  the  date  of  the  issue.  Causes  once  placed  upon 
the  calendar,  for  a  general  or  special  term,  if  not  tried  or  heard 
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at  such  term,  shall  remain  upon  the  calendar  from  court  to 
coort  until  finally  disposed  of. 

Sec.  193.  Either  party  may  bring  the  issue  to  a  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless  the  court 
lor  good  cause  otherwise  direct,  may  proceed  with  his  case  and 
take  a  dismissal  of  the  action  or  verdict  or  a  judgment  as  the  case 
may  require. 

Sec.  194.  A  motion  to  postpone  a  trial  on  grounds  of  the  ab- 
sence of  evidence,  shall  only  be  made  upon  affidavit  showing  the 
materiality  of  the  evidence  expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  procure  it.  The  court  may  also  re- 
quire the  moving  party  to  stote  upon  affidavit  the  evidence  which 
he  expects  to  obtain,  aod  if  the  adverse  party  thereupon  admit  that 
such  evidence  would  be  given,  and  that  it  be  considered  as  ac- 
tually given  on  the  trfal,  or  offered  and  overruled  as  improper, 
the  trial  shall  not  be  postponed ;  and  upon  terms  the  court  may, 
in  its  discretion,  upon  good  cause  shown,  and  in  furtherance  of 
JHstice,  postpone  a  trial  or  proceeding,  upon  other  grounds  than 
the  absence  of  evidence. 


CHAPTER  IV. 


FORMATION  OP  THE  JURY. 


See.  196.  Jury — how  drawn. 

Sec.  196.  Oatk. 

Sec  197.  Challenge. 

Sec.  198.  Challenge  for  cause. 

See.  199.  Challenge  for  cause — how  tried. 

See.  200.  Challenge — order  of. 

See.  £01.   Vacancy — fiow  filled. 

Section  195.  When  the  action  is  called  for  trial  by  jury,  the  clerk 
shall  prepare  separate  ballots  containing  the  names  of  the  jurors 
summoned  who  nave  appeared  and  not  been  excused,  and  deposit 
them  in  a  box.  He  shall  then  draw  from  the  box  twelve  names, 
and  the  persons  whose  names  are  drawn  shall  constitute  the  jury. 
If  the  ballot  becomes  exhausted  before  the  jury  is  complete,  or  if 
from  any  cause  a  juror  is  excused  or  discharged,  the  clerk 
shall,  under  the  direction  of  the  court,  draw  from  the  box 
furnished  by  the  county  commissioners,  as  provided  by  law,  so 
many  additional  names  as  shall  be  necessary,  in  the  manner  pro- 
vided by  law,  and  if  the  names  in  the  box  are  exhausted  before 
the  jury  is  complete,  the  sheriff  shall  summon,  under  the  direc- 
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tion  of  the  court,  from  the  citizens  of  the  vicinity,  and  not 
from  bystanders,  so  many  qualified  persons  as  may  be  necessary 
to  complete  the  jury.  The  jury  shall  consist  of  twelve  persons,  un- 
less the  parties  consent  to  a  less  number.  The  parties  may  con- 
sent to  any  number  not  less  than  three.  Such  consent  shall  be 
entered  by  the  clerk  in  the  minutes  of  the  trial. 

Sec.  196.  As  soon  as  the  jury  is  completed,  an  oath  or  affirma- 
tion (shall  be  administered)  to  the  jurors,  in  substance :  That  they, 
each  of  them,  will  well  and  truly  try  the  matter  at  issue  between  > 

,  the  plaintiff,  and ,  the  defendant,  and  a  true  verdict 

render  accoraing  to  the  evidence. 

Sec.  197.  Either  party  may  challenge  the  jurors,  but  when 
there  are  several  parties  on  either  side,  they  shall  join  in  a  chal- 
lenge before  it  can  be  made.  The  challenge  shall  be  to  individual 
jurors,  and  shall  be  either  peremptory  or  for  cause;  each  party 
shall  be  entitled  to  four  peremptory  challenges. 

Sec.  198.  Challenges  for  cause  may  be  taken  on  one  or  more 
of  the  following:  grounds  :  First.  A  want  of  any  of  the  qualifica- 
tions prescribea  by  statute  to  render  a  person  competent  as  a 
juror.  Second.  Consanguinity  or  aflSnity  within  the  third  degree  to 
either  party.  Third.  Standing  in  the  relation  of  guardian  and  ward, 
master  ana  servant,  employer  and  clerk,  or  principal  and  agent,  to 
either  party,  or  being  a  member  of  the  family  of  either  party,  or 
a  partner  in  business  with  either  party,  or  being  security  on  any 
bond  or  obligation  for  either  party.  Fourth.  Having  served  as  a 
juror  or  been  a  witness  on  a  previous  trial  between  the  same  par- 
ties for  the  same  cause  of  action.  Fifth.  Interest  on  the  part  of 
juror  in  the  event  of  the  action,  or  in  the  main  question  involved 
in  the  action,  except  the  interest  of  the  juror  as  a  member  or  citi- 
zen of  a  municipal  corporation.  Sixth.  Having  formed  or  expressed 
an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action.  Sev- 
enth. The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity 
against,  or  bias  to,  either  party. 

Sec.  199.  Challenges  for  c^use  shall  be  tried  by  the  court. 
The  juror  challenged,  and  any  other  person,  may  be  examined  as  a 
witness  on  the  trial  of  the  challenge. 

Sec.  200.  The  plaintiff  first,  and  afterwards  the  *  defendant, 
shall  complete  his  challenges  for  cause ;  they  may  then  alternately, 
in  the  same  order,  have  the  right  to  challenge  peremptorily. 

Sec.  201.  After  each  challenge  sustained,  the  vacancy  shall  be 
filled  before  further  challenges  are  made,  and  any  new  juror  intro- 
duced may  be  challenged  for  cause,  or  if  the  party  shall  not  have 
exhausted  the  number  of  peremptory  challenges  to  which  he  is  en- 
titled, he  niay  be  challenged  peremptorily. 
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CHAPTER  V. 

CONDUCT  OP  TRIAL. 

See,  W2.  Order  of  procedure. 

See.  203.  JSxceptions  to  instructions;  formal  bill  not  required. 

See.  204,.  Jury  may  view  property  or  place. 

Sec.  205.  Jf  juror  become  su^,  how  to  proceed. 

Sec.  206.  Jury  to  be  kept  together  after  retiring. 

Sec.  207.   What  papers  may  be  taken  by  jury. 

See.  208.  If  jury  disagree  as  to  testimony. 

See.  209.  If  jury  disagree^  action  to  be  tried  again. 

See.  210.  Adjournment  of  courts  sealed  verdict,  ifc. 

See.  21 1.   When  jury  have  agreed. 

See.  212.   Verdict,  if  informal  or  insufficient. 

Sec.  213.    Verdict — when  complete. 

Section  202.  When  the  jury  has  been  sworn,  the  trial  shall  pro- 
ceed in  the  following  order,  unless  the  court,  for  good  cause  and 
special  reasons,  otherwise  directs :  First.  The  party  on  whom  rests 
toe  burden  of  the  issues,  may  briefly  state  his  case,  and  the  evi- 
dence by  which  he  expects  to  sustain  it.  Second.  The  adverse  party 
may  then  briefly  state  his  defence,  and  the  evidence  he  expects  to 
offer  in  support  of  it.  Third.  The  party  on  whom  rests  the  burden 
of  the  issues  must  first  produce  his  evidence;  the  adverse  party 
will  then  produce  his  evidence.  Fourth.  The  parties  will  then  be 
confined  to  rebutting  evidence,  unless  the  court,  for  good  reason, 
in  furtherance  of  justice,  permits  them  to  oflFer  evidence  in  their 
original  case.  Fifth.  When  the  evidence  is  concluded,  and  either 
parly  desires  special  instructions  to  be  given  to  the  jury,  such 
instractions  shall  be  reduced  to  writing,  numbered  and  signed  by 
the  party,  or  his  attorney,  asking  the  same,  and  delivered  to  the 
court.  Sixth.  When  the  argument  of  the  cause  is  concluded,  ther 
court  shall  give  such  instructions  to  the  jury  as  may  be  necessary, 
which  (instructions)  shall  be  in  writing  and  be  numbered  and 
signed  by  the  judge.  Seventh.  Where  either  party  asks  special  in- 
structions to  be  given  to  the  jury,  the  court  shall  either  give  each 
instruction  as  requested,  or  positively  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  and '  shall  mark  or  endorse  upon 
each  instruction  so  ofiered,  in  such  manner  that  it  shall  distinctly 
appear,  what  instructions  were  given  in  whole  or  in  part,  and,  in 
like  manner,  those  refused,  so  that  either  party  may  except  to  the 
instructions  as  given  or  refused  or  modified,  or  to  the  modifica- 
tion. All  instructions  given  by  the  court  must  be  filed,  together 
with  those  refused,  as  a  part  of  the  record. 
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Sec.  203.  A  party  excepting  to  the  giving  of  the  instructions, 
or  the  refusal  thereof,  shall  notT)e  required,  at  the  time  of  except- 
ing, to  file  a  formal  bill  of  exceptions,  but  it  shall  be  sufficient  to 
write  at  the  close  of  each  instruction  (to  which  exception  is  taken) 
the  words  "excepted  to,"  which  shall  be  signed  by  the  judge. 

Sec.  204.  Whenever,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the  subject  of 
litigation,  or  of  the  place  in  which  any  material  fact  occurred,  it 
may  order  them  to  be  conducted  in  a  body,  under  the  charge  of 
an  officer,  to  the  place  which  shall  be  shown  to  them,  by  some 
person  appointed  by  the  court  for  that  purpose.  While  the  jury 
are  thus  absent,  no  person  other  than  the  person  so  appointed 
shall  speak  to  them  on  any  subject  connected  with  the  trial. 

Sec.  205.  If,  after  the  impanelling  of  a  jury  and  before  ver- 
dict, a  juror  become  sick,  so  as  to  be  unable  to  perform  his  duty, 
the  court  may  order  him  to  be  discharged.  In  that  case  the  trial 
may  proceed  with  the  other  jurors,  or  a  new  jury  may  be  sworn 
and  the  trial  begun  anew ;  or  the  jury  may  be  discharged  and  a 
new  jury  then  or  afterwards  impanelled. 

Sec.  206.  After  hearing  the  charge,  the  jury  may  either  decide 
in  court,  or  retire  for  deliberation.  If  they  retire  they  shall  be 
kept  together  in  a  room  provided  for  them,  or  some  other  conve- 
nient place,  under  the  charge  of  one  or  more  officers,  until  they 
agree  upon  their  verdict,  or  are  discharged  by  the  court.  The 
officer  shall,  to  the  utmost  of  his  ability.  Keep  the  jury  together, 
separate  from  other  persons ;  he  shall  not  suffisr  any  communication 
to  be  made  lo  them  or  make  any  himself,  unless  by  order  of  the 
court,  except  to  ask  them  if  they  have  agreed  upon  their  verdict, 
and  he  shall  not,  before  the  verdict  is  rendered,  communicate  to 
any  person  the  state  of  their  deliberations,  or  the  verdict  agreed 
•upon. 

Sec.  207.  Upen  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  (except  depositions),  accounts,  or  account 
books,  which  have  been  received  as  evidence  in  the  case,  or  copies 
of  such  papers  as  ought  not,  in  the  opinion  of  the  court,  to  be  taken 
from  the  person  having  them  in  possession,  and  they  may  also 
take  with  them  notes  of  the  testimony,  or  other  proceedings  on 
the  trial,  taken  by  themselves,  or  any  of  them ;  but  none  taken  by 
any  other  person. 

Sec.  208.  After  the  jury  have  retired  for  deliberation,  if  there 
be  a  disagreement  between  them  as  to  any  part  of  the  testimony, 
or  if  they  desire  to  be  informed  of  any  point  of  law  arising  in  the 
cause,  they  may  require  the  officer  to  conduct  them  into  court ; 
upon  their  being  brought  into  court  the  information  required  shall 
be  given  in  presence  of,  or  after  notice  to,  the  parties  or  counsel. 

Sec.  209.  In  all  cases  where  a  jury  are  aischarged  or  pre- 
vented from  giving  a  verdict  by  reason  of  accident  or  other  cause, 
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dariog  the  progress  of  the  trials  or  after  the  cause  is  submitted  to 
them,  the  action  may  be  again  tried  immediately  or  at  a  future 
time  as  the  court  shall  direct. 

Sec.  210.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business ;  but  it  shall  be 
nevertheless  deemed  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury 
discharged.  The  court  may  direct  the  jury  to  bring  in  a  sealed 
verdict  at  the  opening  of  the  court  in  case  of  an  agreement  during 
a  recess  or  adjournment  for  the  day.  A  final  adjournment  of  the 
court  for  the  term  shall  discharge  the  jury. 

Sec.  211.  When  the  jury  have  agreed  upon  their  verdict  they 
shall  be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  shall  then  be  called  and  they  shall  be  asked  by  the 
court  or  the  clerk  whether  they  have  agreed  upon  their  verdict ; 
and  if  the  foreman  answer  in  the  affirmative,  they  shall,  on  being 
required,  declare  the  same. 

Sec.  212.  If  the  verdict  be  informal  or  insufficient  in  not  cov- 
ering the  whole  issue  or  issues  submitted,  or  in  any  particular,  the 
verdict  may  be  corrected  by  the  jury  under  the  advice  of  the 
court,  or  the  jurv  may  be  again  sent  out. 

Sec.  213.  When  the  verdict  is  given  and  is  not  informal  or 
iosufficient,  the  clerk  shall  immediately  record  it  in  full  in  the 
minutes  and  shall  read  it  to  the  jury,  and  inquire  of  them  whether 
it  be  their  verdict.  If  any  juror  disagree,  the  jury  shall  again  be 
sent  oat;  but  if  no  disagreement  be  expressed  the  verdict  shall  be 
complete  and  the  jury  shall  be  discharged  from  the  case. 


CHAPTER  VI. 

THE  VERDICT. 

• 

See,  214"  Special  verdict — what;  general  verdict — what. 

Sec.  215.  Actions  for  recovery  of  money ,  or  specific  property 

either.    In  aU  other  cases.     • 
Sec,  216.  Jury  shall  find  amount  when  action  for  money. 
Sec,  217.  t^>ecific  property.     Shall  find  value. 
See.  218.  JSntries  to  be  made  by  the  derk. 

Section  214.  Theverdictof  a  jury  is  either  general  or  special.  A 
general  verdict  is  that  by  which  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  plaiutifT  or  defendant;  a 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leav- 
ing the  judgment  to  the  court.  The  special  verdict  shall  present 
the  conclusions  of  fact,  as  established  by  the  evidence,  and  not  'the 
evidence  to  prove  them ;  and  those  conclusions  of  fact  shall  be  so 
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presented  as  that  nothing  shall  remain  to  the  court  but  to  draw 
from  them  conclusions  of  law. 

Sec.  215.  In  an  action  for  the  recovery  of  money  only,  or  spe- 
cific property,  the  jury,  in  their  discretion,  may  render  a  general 
or  special  verdict.  In  all  other  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the 
issues ;  and  in  all  cases  may  instruct  them,  it  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special 
verdict  or  finding  shall  be  filed  with  the  clerk,  and  entered  upon 
the  minutes.  Where  a  special  finding  of  facts  shall  be  inconsis- 
tent with  the  general  verdict,  the  former  shall  control  the  latter, 
and  the  court  shall  give  judgment  accordingly. 

Sec.  216.  When  a  verdict  is  found  for  the  plaintiff,  in  an  action 
for  the  recovery  of  money,  or  for  the  defendant,  when  a  counter- 
claim for  the  recovery  of  money  is  established,  exceeding  the 
amount  of  the  plaintiff's  claim  as  established,  the  jury  shall  also 
find  the  amount  of  the  recovery. 

Sec.  217.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plaintiff, 
or  the  defendant,  by  his  answer,  claim  k  return  thereof,  the  jury, 
if  their  verdict  be  in  favor  of  the  plaintiff,  or  if,  being  in  favor  of 
defendant,  they  also  find  that  he  is  entitled  to  a  return  thereof, 
shall  find  the  value  of  the  property :  (but  failure  to  find  all  of  the 
facts  mentioned  in  this  section  shall  not  invalidate  the  verdict,) 
and  may,  at  the  same  time,  assess  the  damages,  if  any  are  claimed 
in  the  complaint  or  answer,  which  the  prevailing  party  has  sus- 
tained by  reason  of  the  taking  or  detention  of  sucn  property. 

Sec.  218.  Upon  receiving  a  verdict,  an  entry  shall  be  made  by 
the  clerk  in  the  minutes  of  the  court,  specifving  the  time  of  trial, 
the  names  of  the  jurors  and  witnesses,  and  the  verdict ;  and  where 
a  special  verdict  is  found,  either  the  judgment  rendered  thereon, 
or  if  the  case  be  reserved  for  argument  or  further  consideration, 
the  order  thus  reserving  it. 


CHAPTER  VII. 

TRIAL  BY  COURT. 

Sec.  £19.   When  trial  by  jury  waived. 

Sec.  SZO.  Judgment  to  be  entered  in  accordance  with  findings 
of  court 
Sec.  2il.   When  reference  may  be  ordered. 

m 

Section  219.  Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact,  in  actions  arising  on  contract,  and  with  the  assent 
of  the  court;  in  other  actions  in  the  manner  following:    First. 
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By  failing  to  appear  at  the  trial.  Second.  By  written  consent,  in 
person,  or  by  attorney,  filed  with  the  clerk.  Third.  By  oral  con- 
sent, in  opea  court|  entered  in  the  minutes.  The  court  may  pre- 
scribe, by  rule,  what  shall  be  deemed  a  waiver  in  other  cases. 

Sec.  220.  Upon  a  trial  of  issue  of  fact  by  the  court,  judgment 
shall  be  entered  in  accordance  with  the  finding  of  the  court,  and 
the  finding,  if  required  by  either  party,  shall  be  reduced  to  writ- 
ing, and  filed  with  the  clerk.  In  the  finding  filed,  the  facts  found 
and  the  conclusions  of  law  shall  be  separately  stated.  In  such 
cases,  no  judgment  shall  be  reversed  on  appeal,  for  want  of  a  find- 
ing in  writing,  at  the  instance  of  any  party  who,  at  the  time  of  the 
sabmission  of  the  cause,  shall  not  have  requested  a  finding  in  writ- 
ing, and  had  such  request  entered  in  the  minutes  of  the  court ;  nor 
in  cases  tried  by  the  coui*t,  by  a  commissioner,  or  a  referee,  shall 
the  judgment  be  reversed  on  appeal,  for  defects  in  the  finding,  un- 
less  exceptions  be  made  in  the  court  below  for  a  defect  in  the 
finding;  and  in  cases  of  exceptions  for  defective  findings,  the  par- 
ticular point  or  issue  upon  which  the  party  requires  a  finding  to 
be  made,  or  the  particular  defect  to  be  remedied,  shall  be  specifi- 
cally and  particularly  designated ;  and  upon  failure  of  the  court 
to  remedy,  or  when  tried  by  a  commissioner  or  referee,  to  cause 
to  be  remedied,  by  such  commissioner  or  referee,  the  alleged 
defect,  the  party  moving  shall  be  entitled  to  his  exceptions,  and 
the  same  shall  be  settled  by  the  judge  as  in  other  cases:  Provided, 
That  such  exceptions  shall  be  filed  in  the  court  and  served  on  the 
attorney  of  the  adverse  party  within  five  days  after  receiving 
from  or  giving  to  the  adverse  party  written  notice  of  the  filing 
and  finding:  x^rovided,  That  when  any  cause  is  tried  and  submitted 
open  a  written  statement  of  facts,  agreed  to  by  the  parties  or  their 
attorneys,  such  statement  shall  have  the  effect  of  a  special  verdict 
or  finding  of  facta ;  and  judgment  shall  be  pronounced  thereon  as 
upon  a  special  verdict  or  finding  of  facts ;  and  in  such  case,  no 
finding  of  facts  shall  be  made  unless  such  statement  shall  fail  to 
embrace  all  the  facts  proved  and  in  issue ;  in  which  case  any  ad- 
ditional fact  may  be  found  upon  evidence  which  is  not  repugnant 
to  the  agreed  statement. 

Sec.  221.  On  a  judgment  upon  an  issue  of  law,  if  the  taking  of 
an  account  be  necessary  to  enable  the  court  to  complete  the  judg- 
ment, a  reference  may  be  ordered. 


CHAPTER  VIII. 

OF  REFERENCES  AND  TRIALS  BY  REFEREES. 

&c.  2£^,  Reference — when  ordered. 

See.  ^£3.   When  court  may  direct  reference  vnihout  consent  of 
parties. 
See.  S24.,  Reference — to  whom  ordered. 
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Sec.  2^6,  Objections — on  what  ground. 
Sec.  226.  Objections  —how  disposed  of. 
Sec.  227.  Referees — when  to  report. 

Section  222.  A  reference  may  be  ordered  upon  the  agreement  of 
the  parties,  filed  with  the  clerk,  or  entered  on  the  minutes:  First. 
To  try  any  or  all  of  the  issues  in  an  action  or  proceeding,  whether 
of  fact  or  of  law,  and  to  report  a  finding  and  judgment  thereon. 
Second.  To  ascertain  a  faict  necessary  to  enable  the  court  to  pro- 
ceed and  determine  a  case. 

Sec.  223.  When  the  parties  do  not  consent,  the  court  may, 
upon  application  of  either,  or  of  its  own  motion,  direct  a  reference 
in  the  following  cases :  First.  When  the  trial  of  an  issue  of  facts 
requires  the  examination  of  a  long  account  on  either  side ;  in 
which  case  the  referees  may  be  directed  to  hear  and  decide  the 
whole  issue,  or  report  upon  any  specific  question  of  fact  involved 
therein.  Second.  When  the  taking  of  an  account  is  necessary  for 
the  information  of  the  court  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect.  Third.  When  a  question  of  fact, 
other  than  upon  the  pleadings,  arises  upon  motion  or  otherwise, 
in  any  stage  of  the  action ;  or,  fourth,  when  it  is  necessary  for 
the  information  of  the  court  in  a  special  proceeding. 

Sec.  224.  A  reference  may  be  ordered  to  any  person  or  per- 
sons, not  exceeding  three,  agreed  upon  by  the  parties.'  If  the 
parties  do  not  agree,  the  court  or  judge  shall  appoint  one  or  more 
referees,  not  exceeding  three,  who  reside  in  the  county  where  the 
action  or  proceeding  is  triable,  and  against  whom  there  is  no  legal 
objection,  or  the  reference  may  be  made  to  a  court  commissioner 
of  the  county  where  the  cause  is  pending.  Every  referee,  before 
acting  as  such,  shall  take  and  suoscribe  an  oath  (or  affirmation), 
before  some  authorized  officer,  which  shall  be  filed  with  the  clerk 
of  the  court  by  which  he  is  appointed,  that  be  will  honestly, 
impartially,  and  faithfully  perform  the  duties  of  referee  in  the  ac- 
tion or  matter  referred  to  him,  as  required  by  law,  to  the  beat  of 
his  knowledge  and  ability. 

Sec.  225.  Either  party  may  object  to  the  appointment  of  any 
person  as  referee,  on  one  or  more  of  the  following  grounds :  First. 
A  want  of  any  of  the  qualifications  prescribed  by  statute  to  render 
a  person  competent  as  a  juror.  Second.  Consanguinity  or  affinity 
within  the  third  degree  to  either  party.  Third.  Standing  in  the 
relation  of  guardian  and  ward,  master  and  servant,  employee 
and  clerk,  or  principal  and  agent  to  either  party,  or  being  a 
member  of  fhe  family  of  either  party,  or  a  partner  in  business 
with  either  party,  or  being  security  on  any  bonder  obligation  for 
either  party.  Fourth.  Having  served  as  a  juror  or  been  a  witness 
on  any  trial  between  the  same  parties  for  the  same  cause  of  action. 
Fifth.  Interest  on  the  part  of  such  person  in  the  event  of  the  ac- 
tion, or  in  the  main  question  involved  in  the  action.    Sixth.  Eav- 
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ing  formed  or  expressed  an  unqualified  opinion  or  belief  as  to  the 
merits  o!  the  action.  Seventh.  The  existence  of  a  state  of  mind 
in  such  person  evincing  enmity  against,  or  bias  to,  either  party. 

Sec.  226.  The  objection  taken  to  the  appofhtment  of  any  per- 
son as  a  referee  shall  be  heard  and  disposed  of  by  the  court. 
Affidavits  may  be  read,  and  any  person  examined  as  a  witness,  as 
to  such  objections. 

Sec.  227.  The  referees  or  commissioners  shall  report  their 
findings  in  writing  to  the  court,  within  ten  days  (or  within  such 
farther  time  as  may  be  allowed  by  the  court)  after  the  testimony 
shall  have  been  closed  and  the  facts  found,  and  the  conclusions  of 
law  shall  be  separately  stated  therein.  The  finding  of  the  referees 
or  commissioner,  upon  the  whole  issue  shall  stand  as  the  finding  of 
the  court,  and  upon  filing  of  the  finding  with  the  clerk  of  the 
conrt,  judgment  may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court.  The  finding  of  the  ref- 
erees or  commissioner  may  be  excepted  to  and  reviewed  in  like 
manner  as  if  made  by  the  court.  When  the  reference  is  to  report 
the  facts,  the  finding  reported  shall  have  the  effect  of  a  special 
verdict 


CHAPTER  IX. 


EXCEPTIONS. 


See.  S28.  Exception — what  constitutes  it. 

Sec.  S29.  Point  to  he  particularly  stated. 

See.  ZSO.  No  particvlar  form  required. 

Sec.  2S1.  t^pecial  notice  not  necessary  on  motion  for  new  trial. 

Section  228.  An  exception  is  an  objection  taken  at  the  trial  to  a 
decision  upon  a  matter  of  law,  whether  such  trial  be  by  jury, 
court,  or  referees,  and  whether  the  decision  be  made  during  the 
formation  of  a  jury,  or  in  the  admission  of  evidence,  or  in  the 
charge  to  a  jury ;  or  at  any  other  time,  from  the  calling  of  the  ac- 
tion for  trial  to  the  rendering  of  the  verdict  or  decision.  But  no 
exceptions  shall  be  regarded  on  a  motion  for  a  new  trial,  or  an 
app^,  unless  the  exception  be  material  and  effect  the  substantial 
rights  of  the  parties. 

Sea  229.  The  point  of  the  exception  shall  be  particularly 
stated,  except  as  provided  in  relation  to  instructions,  and  may  be 
delivered  in  writing  to  the  judge,  or,  if  the  party  require  it,  it 
shall  be  written  down  by  the  clerk.  Whentdelivered  in  writing, 
or  written  down  by  the  clerk,  it  shall  be  made  comformable  to  the 
truth  or  be  at  the  time  corrected,  until  it  is  made  so  comformable. 
When  not  delivered  in  writing,  or  written  down  as  above,  it  may 
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be  entered  in  the  judge's  minutes,  and  afterwards  settled  in  a 
statement  of  the  case  as  provided  in  this  act :  Provided,  That  if 
the  judge  shall  in  any  case  refuse  to  allow  an  exception  in  accord- 
ance with  facts,  ahy  party  aggrieved  thereby  may  petitioi;i  the 
supreme  court  for  leave  to  prove  the  same,  and  shall  have  the 
right  so  to  do  in  such  mode  and  manner  and  according  to  such 
regulations  as  the  supreme  court  may  by  rules  prescribe. 

Sec.  230.  No  particular  form  of  exception  shall  be  required. 
The  objection  shall  be  stated  with  so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain  it,  but  no  more,  and  the  whole 
as  briefly  as  possible. 

Sec.  231.  When  a  cause  has  been  tried  by  the  court  or  by  the 
referees,  and  the  decision  or  report  is  not  made  immediately  after 
the  closing  of  the  testimony,  the  decision  or  report  shall  be  deemed 
excepted  to  on  motion  for  a  new  trial,  or  on  appeal,  without  any 
special  notice  that  an  exception  is  taken  thereto. 


CHAPTER  X. 


NEW   TRIALS. 

Sec.  Z3S.  New  trial — what  is. 

Sec.  ^33.  Former  verdict  or  decision-^hotv  vacated. 

Sec.  234,.  Applications — wken  made  on  affidavit,  and  when  on 

statement. 
Sec.  £35.   What  notice  required,  and  statement. 
Sec.  236.  Judge  to  state  on  what  grounds  grarUed  or  refused. 

Section  232.  A  new  trial  is  a  re-examination  of  an  issue  of  fact 
in  the  same  court,  after  a  trial  and  decision  by  a  jury,  court,  or 
referees. 

Sec.  233.  The  former  verdict  or  other  decision  may  be  vacated, 
and  a  new  trial  granted  on  the  application  of  the  party  aggrieved, 
for  any  of  the  following  causes,  materially  affecting  the  su^tantial 
rights  of  said  party  :  First.  Irregularity  in  the  proceedings  of  the 
court,  jury,  or  adverse  party,  or  any  order  of  the  court,  or  abuse 
of  discretion,  by  which  either  party  was  prevented  from  having  a 
fair  trial.  Second.  Mis-conduct  of  the  jury;  and  whenever  any 
one  or  more  of  the  jurors  shall  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  finding  on  any  question  or  ques- 
tions submitted  to  them  by  the  court,  by  a  resort  to  the  determi- 
nation of  chance,  siich  mis-conduct  may  be  proved  by  the  affida- 
vits of  any  one  or  more  of  the  jurors.  Third.  Acciaent  or  sur- 
Srise,  which  ordinary  prudence  could  not  have  guarded  against, 
'ourth.  Newly  discovered  evidence ;  material  for  the  party  mak- 
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ing  the  application  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  Fifth.  Excessive 
damages  appearing  to  have  been  given  under  the  influence  of  pas- 
sion or  prejudice.  Sixth.  InsuflSciency  of  the  Evidence  to  justify 
the  veraict,  or  other  decision,  or  that  it  is  against  law.  Seventh. 
Error  in  law,  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application. 

Sec.  234.  When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  sub -divisions  of  the  last  sec- 
tion, it  shall  be  made  upon  affidavit ;  for  any  other  cause  it  shall 
be  made  upon  a  st^atement  prepared  as  provided  in  the  next  sec- 
tion. 

Sec.  235.  The  party  intending  to  move  for  a  new  trial  shall 
give  notice  of  the  same  as  follows :  -When  the  action  has  been  tried 
by  a  jury,  within  five  days  after  the  rendition  of  the  verdict ;  and 
when  tried  by  a  referee  or  by  the  court,  within  ten  days  after  re- 
ceiving written  notice  of  the  filing  of  the  finding  of  the  referee  or 
court ;  when  written  findings  are  filed  by  the  court,  or  of  the  ren- 
dering of  the  decision  of  the  court ;  when  no  findings  are  filed, 
provided  the  decision  be  rendered  in  open  court,  and  if  rendered 
at  vacation,  within  ten  days  after  receiving  written  notice  of  the 
filing  thereof;  and  when  amendments  are  filed  to  remedy  defects 
in  the  findings,  within  ten  days  after  receiving  written  notice  of 
the  filing  of  such  amendments.  The  notice  shall  designate,  gener- 
ally, the  grounds  upon  which  the  motion  will  be  made.  Within 
five  days  after  giving  such  notice,  or  within  such  further  time,  not 
exceeding  twenty  days,  as  the  court  or  judge  thereof  may,  by 
order,  grant,  the  said  party  shall  prepare  and  file  with  the  clerk, 
the  affidavit  or  statement  required  by  the  last  section,  and  shall 
give  notice  to  the  opposite  party  or  his  attorney,  that  the  state- 
ment has  been  filed,  who  shall,  if  he  does  not  agree  to  the  state- 
ment as  filed,  file  his  amendment  to  the  same,  within  three  days 
after  he  receives  notice  of  the  statement  being  so  filed,  and  either 
party  may  have  the  statement  settled  before  the  court,  or  judge, 
at  any  time,  by  giving  two  day's  notice  to  the  opposite  party. 

If  no  affidavit  or  statement  be  filed  within  five  days  after  the 
notice,  or  within  such  further  time  as  the  parties  may  agree  upon, 
or  the  court,  or  judge  thereof,  or  court  commissioner  may,  by 
order,  grant,  the  right  to  move  for  a  new  trial  shall  be  deemed 
waived.  When  the  notice  designates,  as  the  ground  upon  which 
the  motion  will  be  made,  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict  or  other  decision,  the  statement  shall  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insufficient, 
when  the  notice  designates,  as  the  ground  of  the  motion,  errors 
in  law  occurring  at  the  trial,  and  excepted  to  by  the  moving  party, 
the  statement  shall  specify  the  particular  errors  upon  which  the 
party  will  rely.     If  no  such  specifications  be  made,  the  statement 
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shall  be  disregarded.  'The  statement  shall  contain  so  much  of 
evidence  or  reference  thereto  as  may  be  necessarv  to  explain  the 
particular  points  thus  specified  and  no  more.  When  agreed  to,  it 
shall  be  accompanied  by  the  certificate  of  the  parties,  or  their  at- 
torneys, that  the  same  has  been  agreed  upon  and  is  correct.  When 
settled  bv  the  judge,  the  same  shall  be  accompanied  with  his  cer- 
tificate that  the  same  has  been  allowed  bv  him  and  is  correct. 

On  the  argument,  reference  may  also  be  made  to  the  pleadings, 
depositions,  and  documentary  evidence  on  file,  and  to  the  minutes 
of  the  court.  If  the  application  be  made  upon  afiidavits  filed,  the 
adverse  party  may  use  counter-affidavits  on  the  hearing.  Any 
counter-affidavits  shall  be  filed  with  the  clerk  one  day  at  least 
previous  to  the  hearing.  The  affidavits  and  counter-affidavits,  or 
the  statement  thus  used  in  connection  with  such  pleadings,  depo- 
sitions, and  minutes  of  the  court  as  are  read  or  referred  to  on  the 
hearing,  shall  constitute,  without  further  stafement,  the  papers  to 
be  used  on  appeal  from  the  order  granting  or  refusing  the  new 
trial.  To  identify  the  affidavits  it  shall  be  sufficient  for  thejudge 
or  clerk  to  endorse  them  at  the  time  as  having  been  read  or  re- 
ferred to  on  the  hearing. '  To  identify  any  depositions  or  minutes 
of  the  court,  read  or  referred  to  on  the  hearing,  it  shall  be  suffi- 
cient that  the  judge  designate  them  in  his  certificate  as  having 
been  thus  read  or  referred  to. 

Sec.  236.  The  application  for  a  new  trial  shall  be  made  at  the 
earliest  period  practicable  after  filing  the  affidavit  or  statement, 
and  the  court  or  judge  granting  or  refusing  a  new  trial  shallstate 
in  writing  the  grounds  upon  which  the  same  is  granted  or  re- 
fused. 


CHAPTER  XL 


THE   MANNER  OF  GIVING  AND   ENTERING  JUDGMENT. 

Sec.SSr.  When  entered. 

Sec,  SS8.  When  case  reserved  for  argument  may  he  brought 

up  by  other  party. 

See.  £39.  If  counter-claim  established. 

Sec.  24,0.  Judgment  for  value  in  case  delivery  cannot  be  had. 

Sec.  24,1.  Judgment  book — derk  shall  keep. 

Sec.  B42.  If  party  die. 

Sec.  243.  What  papers  shall  constitute  judgment  roll. 

Sec.  244*  Li^^ — how  long  to  continue. 

Sec.  246.  Docket — what  constitutes. 

Sec.  246,  Docket  shall  be  kept  open. 
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See.  €47.  TraTiscn^t  rnay  be  JUed  with  ccmnty  recorders. 

See.  248.  Satisfaction  of  judgment. 

See.  S49.  Transcript — when  shaU  become  lien. 

Section  237.  When  trial  by  jury  has  been  had,  judgment  shall  be 
entered  by  the  clerk,  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  unless  the  court  order 
the  case  to  be  reserved  for  argument  or  further  consideration,  or 
grant  a  stay  ofproceedings. 

Sec.  238.  When  the  case  is  reserved  for  argument  or  further 
consideration,  as  mentioned  in  the  last  section,  it  may  be  brought 
by  either  party  before  the  *court  for  argument. 

Sec.  239.  If  a  ccJunter-claim,  established  at  the  trial,  exceed 
the  plaintiff's  demand,  so  established,  judgment  for  the  defendant 
shall  be  given  for  the  excess,  or  if  it  appear  that  the  defendant  is 
entitled  to  any  other  affirmative  relief,  judgment  shall  be  given 
accordingly. 

Sec.  240.  In  an  action  to  recover  the  possession  of  personal 
property,  judgment  for  the  plaintiff  may  be  for  the  possession  or 
the  value  thereof,  in  case  a  aelivery  cannot  be  had,  and  damages 
for  the  detention.  If  the  property  has  been  delivered  to  the  plain- 
tiff and  the  defendant  claim  a  return  thereof,  judgment  for  the  de- 
fendant may  be  for  a  return  of  the  property  or  tne  value  thereof, 
io  case  a  return  cannot  be  had,  and  damages  for  taking  and  with- 
holding the  same. 

Sec.  241.  The  clerk  shall  keep  among  the  records  of  court  a 
book  for  the  entry  of  judgments,  to  be  called  the  *' Judgment 
Book,"  in  which  each  judgment  shall  be  entered,  and  shall  specify 
clearly  the  relief  granted  or  other  determination  of  the  action. 

Sec.  242.  If  a  party  die  after  a  verdict  or  decision  upon  any 
issue  of  fact,  and  oefore  judgment,  the  court  may  nevertheless 
render  judgment  thereon  ;  such  judgment  shall  not  be  a  lien  on 
the  real  property  of  the  deceased  party,  but  shall  be  payable  in 
the  course  of  administration  on  his  estate. 

Sec.  243.  Immediately  after  entering  the  judgment,  the  clerk 
shall  attach  together  and  file  the  following  papers,  which  shall 
constitute  the  judgment  roll :  First.  In  case  the  complaint  be 
not  answered  by  any  defendant,  the  summons  with  the  affidavit 
or  proof  of  service,  and  the  complaint,  with  a  memorandum  en- 
dorsed upon  the  complaint,  that  the  default  of  the  defendant  in 
not  answering  was  entered  and  a  copy  of  the  judgment.  Second. 
Id  all  other  cases,  the  summons,  pleadings,  verdict  of  the  jury,  or 
finding  of  the  court,  commissioner,  or  referee,  all  bills  of  excep- 
tions taken  and  filed  in  said  action,  copies  of  orders  sustaining  or 
overruling  demurrers,  a  copy  of  the  judgment,  and  copies  of  any 
orders  relating  to  a  change  of  parties. 

Sec.  244.     Immediately  after  filing  a  judgment  roll,  the  clerk 
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shall  make  the  proper  entries  of  the  judgment,  under  appropriate 
heads,  in  the  docket  kept  by  him ;  and  from  the  time  tne  judg- 
ment is  docketed  it  shall  become  a  lien  upon  the  real  property  of 
the  judgnaent  debtor,  not  exempt  from  execution,  in  the  county, 
owned  by  him  at  the  time,  or  which  he  may  afterwards  acquire, 
until  saia  lien  expires.  The  lien  shall  continue  for  two  years,  un- 
less the  judgment  be  previously  satisfied. 

Sec.  245.  The  docket  mentioned  in  the  last  section  is  a  book 
which  the  clerk  shall  keep  in  his  office,  with  each  page  divided 
into  eight  columns,  and  headed  aa.  follows:  Judgment  debtors; 
judgment  creditors;  judgment  time  of  entry ;  where  entered  into 
the  judgment  book ;  appeals,  when  taken ;  judgment  of  appellate 
court;  satisfoction  of  judgment,  when  entered.  If  judgment  be 
for  the  recovery  of  money  or  damages,  the  amount  shall  be  stated 
in  the  docket,  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  character  of 
the  relief  granted  shall  be  stated.  The  names  of  the  defendants 
shall  be  entered  in  the  docket  in  alphabetical  order. 

Sec.  246.  The  docket  kept  by  the  clerk  shall  be  open  at  all 
times  during  office  hours  for  the  inspection  of  the  public,  without 
charge ;  and  it  shall  be  the  duty  of  the  clerk  to  arrange  the  sev- 
eral dockets  kept  by  him  in  such  manner  as  to  facilitate  their  in- 
spection. 

Sec.  247.  A  transcript  of  the  original  docket,  certified  by  the 
clerk,  may  be  filed  with  the  recorder  of  any  other  county,  and, 
from  the  time  of  filing,  the  judgment  shall  become  a  lien  upon 
all  the  real  property  of  judgment  debtor,  not  exempt  from  ex- 
ecution in  such  county,  owned  by  him  at  the  time,  or  which  he 
may  afterwards  acquire,  until  the  said  lien  expires.  The  lien 
shall  continue  for  two  years,  unless  the  judgment  be  previously 
satisfied. 

Sec.  248.  Satisfaction  of  a  judgment  may  be  entered  in  the 
clerk's  docket  upon  an  execution  returned  satisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk,  made  in  the 
manner  of  an  acknowledgment  of  a  conveyance  of  real  property 
by  the  judgment  creditor,  or  within  one  year  after  the  judgment 
by  the  attorney,  unless  a  revocation  of  his  authority  be  pre- 
viously filed.  Whenever  a  judgment  shall  be  satisfiea  in  fact, 
otherwise  than  upon  execution,  it  shall  be  the  duty  of  the  party  or 
attorney  to  give  such  acknowledgment;  and,  upon  motion,  the 
court  may  compel  it  or  may  order  the  entry  of  satisfaction  to  be 
made  without  it. 

Sec.  249.  A  transcript  of  any  judgment  rendered  by  any  jus- 
tice of  the  peace,  duly  certified  by  said  justice,  may  be  filed  with 
the  recorder  of  the  county  in  which  such  judgment  shall  have  been 
rendered,  and  from  the  time  of  the  filing  of  such  judgment  shall 
become  a  lien  upon  all  of  the  property  of  the  judgment  debtor, 
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except  personal  property  and  property  exempt  from  execution  in 
such  county,  in  tne  same  manner  and  to  the  same  extent  as  if  such 
judgment  had  been  originally  rendered  in  a  court  of  record.  Said 
lien  shall  continue  for  two  years,  unless  the  judgment  be  pre- 
viously satisfied. 


TITLE  VIL 


OF  THE   EXECUTION   OF  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

CHAPTER  I. 

THE   EXECUTION. 

See.  £60,   Within  what  time  an  execution  may  issue. 

Sec.  £61.  Who  may  issue ;  its  form  ;  to  whom  directed  ;  what  it 
shall  require. 

See,  S5S.   When  aU  the  defendants  were  not  served  with  summons 

— what  to  direct. 

See.  £63.   When  made  returnable. 

See.  £64^  Money  judgments  and  others — how  enforced. 

See.  £55.  Judgments  other  titan  the  recovery  of  money — how  en- 
forced. 

See.  £56.  When  execution  against  the  property  of  a  party  after 
death. 

See,  £67.  Execution  may  issue  to  the  sheriff  of  any  county  when 
against  the  property  of  defendant^  otiiervnse  when  it 
requires  the  delivery  of  real  and  personal  property. 

See.  £68.  What  shall  be  liable  to  be  seized  on  execution. 

See.  £69.  When  property  is  claimed  by  a  third  party. 

See.  £60.   What  property  shall  be  exempt  from  execution. 

See.  £61.  Homestead  exempt. 

See.  £6£.  Such  exemptions  not  to  affect  laborers*  and  other  liens. 

See.  £6S.  Souseholder  may  notify  officer  making  levy  what  he 
regards  as  his  homestead. 

See.  £64'  What  to  be  done  if  plaintiff  is  dissatisfied  with  home- 
stead selected. 

See.  £66.  Hcemption  of  household  held  by  lease,  and  otherwise. 

See.  £66.  Heal  estate  exempt  from  forced  sale. 

See.  £67.  Homestead — hx/w  affected  by  removal  or  sale. 

See.  £68.  Homestead  descends  to  widow  on  death  of  the  owner. 

See.  £69.  Homestead  right;  apply  only  to  married  men  and 
heads  of  families. 
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Sec.  270,   Writ — how  executed. 

Sec.  271.  Notice  of  sale  under  execution — how  given. 

Sec.  272.  Selling  without  notice — what  'penalty  attached. 

See.  273.  Sales — how  conducted;  neither  the  officer  conducting 
nor  his  deputy  to  he  a  purchaser  ;  real  and  personal 
property — how  sold;  judgment  debtor j  if  presetttj 
may  direct  order  of  saUf  and  the  officer  shau  follow 
his  directions. 

Sec.  274-*  If  purchaser  refuse  to  pay  purchase-money ,  what  'pro- 
ceedings. 

Sec.  275,  Court  of  justice  may  proceed  in  a  summary  manner 
against  a  purchaser  refusing  to  pay  ;  officer  may  re- 
fuse such  purchasers  hid  after. 

Sec.  276.  These  two  sections  not  to  make  officer  liable  beyond  a 
certain  amount. 

Sec.  277.  Personal  property  capable  of  manuul  delivery — how 
delivered  to  purchaser. 

Sec.  278.  Personal  property  not  capable  of  manual  ddivery— 
how  sola  arid  delivered. 

Sec.  279.  Peal  property,  when  absolute  sale,  or  not  in  the  latter 
case — what  the  certificate  must  contain. 

Sec.  280.  Peal  property  so  sold — by  whom  it  mjay  be  redeemed. 

Sec.  281.   When  it  may  be  redeemed,  and  redemption  money. 

Sec.  282.   When  judgment  debtor  or  redemptioner  may  redeem. 

Sec.  283.  In  cases  of  redemption,  to  whom  the  payments  are  to 
be  made. 

Sec.  284.   What  must  a  redempiiontr  do  in  order  to  redeem. 

Sec.  286.  Until  the  expiration  of  redemption  time,  court  may  re- 
strain waste  on  the  property ;  what  shall  be  con- 
sidered waste. 

Sec.  286.  If  purchaser  of  real  property  be  evicted  through  irregu- 
larities in  the  sale,  what  shall  he  recover,  and  from, 
whom.  When  judgment  to  be  revived.  Petition  for 
the  purpose — how  and  by  whom  made. 

Section  250.  The  party  in  whose  favor  judgment  is  given  may,  at 
any  time  within  five  years  after  the  entry  tJaereof,  issue  a  writ  of 
execution  for  its  enforcement,  as  prescribed  in  this  chapter. 

Sec.  251.  The  writ  of  execution  shall  be  issued  in  the  name  of 
the  people  of  the  territory  of  Montana,  sealed  with  the  seal  of  the 
court  and  subscribed  by  the  clerk,  and  shall  be  directed  to  the 
sheriflF,  and  shall  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if  it  be  fjr 
money,  the  amount  thereof,  and  the  amount  actually  due  thereon, 
and  shall  require  the  sheriff  substantially  as  follows :  First.  If  it 
be  against  the  property  of  the  judgment  debtor,  it  shall  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the  personal 
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property  of  sacli  debtor;  and  if  eufficient  personal  property  can- 
not be  foand,  then  out  of  his  real  property ;  or,  if  the  judgment  be 
a  lien  upon  real  property,  then  out  of  the  real  property  belonging 
to  him  on  the  day  when  the  judstment  was  docketed;  or,  if  the 
execution  be  issued  to  a  county  other  than  the  one  in  which  the 
jodcment  was  recovered,  on  the  day  when  the  transcript  of  the 
docket  was  filed  in  the  office  of  the  recorder  of  such  county,  stating 
sach  day,  or  any  time  thereafter.  Second.  If  it  be  against  real 
or  personal  property  in  the  hands  of  the  personal  representatives, 
heirs,  devisees,  legatees,  tenants  of  real  property,  or  trustees,  it 
shall  require  the  sherilf  to  satisfy  the  judgment,  with  interest,  out 
of  such  property.  Third.  If  it  be  against  the  person  of  the  judg- 
ment deotor,  it  shall  require  the  sheriff  to  arrest  such  debtor  and 
commit  him  to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law.  Fourth.  If  it  be  for  the 
delivery  of  the  possession  of  real  or  personal  property,  it  shall  re- 
quire the  sheriff  to  deliver  the  possession  of  the  same,  particularly 
describing  it,  to  the  party  entitled  thereto,  and  may  at  the  same  time 
require  the  sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits 
recovered  by  the  same  judgment  out  of  the  personal  property  of 
the  person  against  whom  it  was  rendered,  and  tho  value  of  the 
property  for  which  the  judgment  was  rendered  to  be  specified 
therein ;  if  a  delivery  thereof  cannot  be  had,  and  if  sufficient  per- 
sonal property  cannot  be  found,  then  out  of  the  real  property,  as 
provioed  in  the  first  subdivision  of  this  section. 

Sec.  252.  When  a  writ  of  execution  is  issued  on  a  judgment  re- 
covered against  two  or  more  persons,  in  an  action  upon  a  joint 
contract,  in  which  action  all  the  defendants  were  not  served  with 
snmmonSy  or  did  not  appear,  it  shall  direct  the  sheriff  to  satisfy 
the  judgment  out  of  the  joint  property  of  all  the  defendants  and 
the  individual  property  only  of  the  defendants  who  were  served  or 
who  appeared  in  the  action^ 

Sec.  253.  The  execution  may  be  made  returnable  at.  any  time 
not  less  Uian  ten  nor  more  than  sixty  days  after  its  receipt  by  the 
sheriff  to  the  clerk  with  whom  the  judgment  roll  is  filed.  When 
the  execution  shall  have  been  returned,  it  shall  be  the  duty  of  the 
clerk  to  attach  the  same  to  the  judgment  roll.  If  any  real  estate 
be  levied  upon,  the  clerk  shall  record  the  execution  and  return 
thcpete,  at  large,  and  certify  the  same  under  his  hand  as  true 
copies,  in  a  book  to  be  called  the  "  Execution  Book,''  which 
book  shall  be  indexed  with  the  names  of  plaintiffs  and  defend- 
ants in  execution,  alphabetically  arranged,  and  kept  open  at  all 
times  during  office  hours,  for  the  inspection  of  the  puolic,  with- 
oat  charge ;  and  shall  be  evidence  of  the  contents  of  the  originals 
whenever  they,  or  any  part  thereof,  may  be  destroyed,  lost,  or 
matilated. 

Sec.  254.  When  the  judgment  requires  the  payment  of  money, 
11 
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or  the  delivery  of  real  or  personal  property,  the  same  may  be 
enforced  by  a  writ  of  execution ;  when  it  requires  the  perform- 
ance of  any  other  act,  a  certified  copy  of  the  judgment  may  be 
served  upon  the  party  against  whom  the  same  is  rendered,  or  upoo 
the  person  or  officer  required  thereby,  by  law,  to  obey  the  same; 
obedience  thereto  may  be  enforced  bv  the  court ;  and  after  a 
final  judgment  of  partition  the  court  shall  have  power  to  enforce 
a  severance  of  the  possession. 

Sec.  255.  In  all  cases,  other  than  the  recovery  of  money,  the 
judgment  may  be  enforced  or  carried  into  execution  after  the  lapse 
of  five  years  from  the  date  of  its  entry,  by  leave  of  the  court,  upon 
motion  or  by  judgment  for  that  purpose,  founded  on  supplemental 
pleadings. 

Sec.  256.  Notwithstanding  the  death  of  a  party  after  judg- 
ment, execution  thereon  may  be  issued  in  case  of  the  death  of  the 
plaintiff,  the  same  as  if  he  were  living,  upon  the  application  of  his 
executor  or  administrator,  or  successor  in  interest,  by  the  court 
in  which  the  judgment  was  rendered  or  exists;  and,  in  case  of  the 
decease  of  the  defendant,  if  the  judgment  be  for  the  recovery  of 
real  or  personal  property,  execution  may  be  issued  and  executed 
against  the  property  recovered,  in  the  same  manner  and  with  the 
same  effect  as  if  he  were  still  living. 

Sec.  257.  Where  the  execution  is  against  the  property  of  the 
judgment  debtor,  it  may  be  issued  to  the  sheriff  of  any  county  in 
the  territory.  Where  it  requires  the  delivery  of  real  or  personal 
property,  it  shall  be  issued  to  the  sheriff  of  the  county  wnere  the 
property,  or  some  part  thereof,  is  situated.  Executions  may  be 
issued  at  the  same  time  to  different  counties. 

Sec.  258.  All  goods,  chattels,  moneys,  and  other  property, 
both  real  and  personal,  or  any  interest  therein  of  the  judgment 
debtor,  not  exempt  by  law,  and  all  property  and  rights  of  prop- 
erty seized  and  neld  under  attachment  in  the  action,  shall  be 
liable  to  execution.  Shares  and  interests  in  any  corporation  or 
companv,  and  debts  and  credits,  and  all  other  property,  both 
real  and  personal,  or  any  interest  in  either  real  or  personal  prop- 
erty, and  all  other  property  not  capable  of  manual  delivery,  may 
be  attached  on  execution,  in  like  manner  as  upon  writs  of  attach- 
ments. 

Sec.  259.  If  any  personal  property  levied  upon  be  claimed 
under  oath  by  a  third  partv  as  his  property,  the  sheriff  shall  de- 
liver the  property  to  such  third  person,  within  five  days  after  no- 
tice to  plaintiffs  attorney,  if  the  plaintiff  resides  in  the  county, 
otherwise  ten  days,  unless  the  plaintiff  gives  the  sheriff  good  and 
sufficient  bond  to  indemnify  him  against  any  loss  or  damage  by 
reason  of  holding  such  property. 

Sec.  260.  The  following  property  shall  be  exempt  from  execu- 
tion, except  as  herein  otherwise  specially  provided :  First,  in  all 
cases,  all  wearing  apparel  of  the  judgment  debtor  and  family;  and 
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also,  all  chairs,  tables,  desks,  and  books,  to  the  value  of  one  hun- 
dred dollars ;  and  also,  all  necessary  household,  table,  and  kitchen 
farnitare  of  the  iudgment  debtor,  including  stoves,  stove  pipes,  and 
stove  furniture,  beds,  bedding,  and  bedsteads,  and  provisions  and 
fael,  actually  provided  for  individual  or  family  use,  sufficient  for 
one  month ;  and  also,  one  horse,  two  cows,  with  their  calves,  two 
swine  and  fifty  domestic  fowls. 

Id  addition  to  the  above  mentioned  property,  there  shall  be  ex- 
empt the  following  named  property :  JPirst,  to  a  farmer :  farming 
at6D8ils  or  implements  of  husbandry ;  also,  two  oxen,  or  horses, 
or  two  mules,  and  their  harness,  two  cows,  one  cart,  or  wagon,  and 
food  for  such  oxen,  horses,  cows,  or  mules,  for  one  month ;  also,  all 
seeds,  grain,  or  vegetables,  actually  provided,  reserved,  or  on  hand, 
for  the  purpose  of  planting  or  sowing — at  any  time  within  six 
months,  not  exceeding  in  value  the  sum  of  two  hundred  dollars. 
Second.  To  a  mechanic  or  artisan :  Tools,  or  implements,  neces* 
sary  to  carry  on  his  trade.  Third.  To  a  surgeon  physician  (or) 
surgeon  and  dentist ;  The  instruments  and  chest  necessary  to  the 
exercise  of  his  profession,  with  his  scientific  and  professional 
libraries.  Foartii.  To  attorneys  at  law  and  ministers  of  the  gos- 
pel :  The  law  libraries  of  attornevs  and  counsellors,  and  the  libra- 
ries of  ministers  of  the  gospel,  f^ifth.  To  a  miner :  His  cabin  or 
dwelling,  not  exceeding  in  value  the  sum  of  five  hundred  dollars ; 
also  his  sluices,  pipes,  hose,  windlasses,  derrick,  cars,  pump,  tools, 
implements,  and  appliances,  necessary  for  carrying  on  any  kind  of 
mining  operations,  not  exceeding  in  value  the  aggregate  sum  of 
five  hundred  dollars,  and  two  horses,  mules,  or  oxen,  with  their 
harness  and  food  for  such  horses,  mules,  or  oxen,  for  one  months 
when  necessary  to  be  used  for  anv  whim,  windlass,  derrick,  car, 
pamp,  or  hoisting  gear.  Sixth.  To  a  cartman,  huckster,  peddkir; 
teamster,  or  laborer:  Two  horses,  two  mules,  or  two  oxen,  and 
their  harness  and  one  cart,  or  wagon,  by  the  use  of  which  sucIl 
person  habitually  earns  his  living ;  and  one  horse,  with  vehicfe  and. 
harness  or  other  equipments  used  by  a  physician  or  surgeon  or  min:- 
ister  of  the  gospel,  in  making  his  professional  visits,  with  food  for 
such  horses,  mules,  or  oxen  for  one  month.  Seventh.  All  fire-eor 
gines,  hooks  and  ladders,  with  the  carts,  trucks,  and  carri!age8>.hose, 
buckets,  implements,  and  apparatus  thereto  appertaining,,  and  all 
furniture  and  uniforms  of  any  fire  company  or  department,  organ- 
ized under  any  law  of  this  territory.  Eighth.  All  arms,  uniforms^, 
and  accoutrements,  required  by  law  to  be  kept  by  oay  person. 
Ninth.  All  court-houses,  jails,  public  offices  and  buildings,  lots, 
grounds,  and  personal  property;  the  fixtures,  furniture,  books^ 

Eapers,  and  appurtenances  belonging  and  pertaining  to  the  court- 
ouse,  jail,  andl  public  offices  belonging  to  any  coui^ty  of  this  t^r^- 
ritory ;  and  all  cemeteries,  public  squares,  parks,  and  places,  pub- 
lic buildings,  town  halls,  markets,  buildings  for  the  use  of  the  fire 
departments  and  military  organizations,  and  the-  lots  of  gcound 
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thereto  belonging  and  appertaining,  owned  or  held  by  any  town 
or  incorporated  city,  or  dedicated  by  such  town  or  city  to  health, 
ornament,  or  public  use,  or  for  the  use  of  any  fire  or  military 
company  organized  under  the  laws  of  this  territory ;  but  no  arti- 
cle or  species  of  property  mentioned  in  this  section  shall  be  exempt 
from  execution  issued  upon  a  judgment,  recovered  for  its  price,  or 
upon  a  mortgage  thereon.  Tenth.  The  earnings  of  the  judgment 
debtor  for  his  personal  services  rendered  at  any  time  within  thirty 
days  next  preceding  the  levy  of  the  execution  (or  levy  of  attach- 
ment) when  it  shall  be  made  to  appear  by  the  debtor's  affidavit, 
or  otherwise,  that  such  earnings  are  Dec^sarv  for  the  use  of  bis 
family  residing  in  this  territory,  supported  wnoUy  or  in  part  by 
his  labor.  In  addition  to  the  property  now  exempted  by  law  from 
sale  or  levy  on  execution,  there  shall  be  exempted  one  sewing 
machine,  of  a  value  not  exceeding  one  hundred  dollars,  in  actual 
use  by  each  debtor,  or  family  of  the  debtor:  Provided,  That 
nothing  in  this  section  shall  be  held  or  construed  to  exempt  any 
property  belonging  to  any  person  who  is  not  a  bona  fide  resident 
of  this  territory. 

Sec.  261.  A  homestead  consisting  of  any  quantity  of  land  not 
exceeding  eighty  acres,  used  for  agricultural  purposes,  and  the 
dwelling liou&e  thereon  and  its  appurtenances,  to  be  selected  by 
the  owner  thereof,  and  not  includea  in  any  town  plot,  city,  or  vil- 
lage; or  instead  thereof,  at  the  option  of  the  owner,  a  quantity  of 
land  not  exceeding  in  amount  one-fourth  of  an  acre,  being  within 
a  town  plot,  or  city,  or  village,  and  the  dwelling  house  thereon 
and  its  appurtenances,  owned  and  occupied  by  any  resident  of  this 
territory,  shall  not  be  subject  to  forced  sale  on  execution,  or  any 
other  final  process  from  a  court :  JPi'ovided,  Such  homestead  shall 
not  exceed  in  value  the  sum  of  two  thousand  five  hundred  dollars. 

Sec.  262.  Such  exemption  shall  not  afEect  any  laborer's  or 
mechanic's  lien,  or  extena  to  any  mortgage  thereon,  lawfully  ob- 
tained ;  but  such  mortgage  or  other  alienation  of  such  homestead, 
by  the  owner  thereof,  if  a  married  man,  shall  be  void  unless  the 
wife  join  in  the  execution  of  the  conveyance  thereof;  and  nothing 
•contained  in  this  act  shall  be  so  construed  as  to  affect  any  existing 
•debt  or  debts  contracted  in  this  territory  prior  to  the  passage  of 
this  act. 

Sec.  263.  Whenever  a  levy  shall  be  made  upon  the  lands  or 
tenements  of  a  householder  whose  homestead  has  not  been  selected 
and  set  apart  by  metes  and  bounds,  such  householder  may  notify 
the  oflScer  at  the  time  of  making  such  levy,  of  what  he  regards 
as  his  homestead,  with  a  description  thereof,  within  the  limits 
above  described,  and  the  remainaer  alone  shall  be  subject  to  sale 
under  such  levy. 

Sec.  264.  If  the  plaintiff  in  execution  shall  be  dissatisfied  with 
the  quantity  of  land  selected  and  set  apart  as  aforesaid,  the  officer 
making  such  levy  shall  cause  the  same  to  be  surveyed,  beginning 
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at  a  point  to  be  designated  by  the  owner,  and  set  off  in  a  compact 
form,  including  the  dwelling  hoase  and  its  appurtenances,  to  the 
amount  specified  in  section  two  hundred  and  sixty-one  of  this  act; 
and  the  expense  of  such  survey  shall  be  chargeable  on  the  execu- 
tion and  collected  thereupon,  if  it  shall  appear  after  such  survey 
that  the  owner  of  such  land  did  not  correctly  state  his  metes  and 
bounds,  otherwise  the  expense  of  such  survey  shall  be  borne  by 
the  person  directing  the  same. 

Sec.  265.  Any  person  owning  and  occupying  any  dwelling-house 
on  land  not  his  own,  which  land  he  shall  be  rightfully  in  posses- 
sion of,  by  lease  or  otherwise,  and  claiming  such  house  as  his 
homestead,  shall  be  entitled  to  the  exemption  of  such  house. 

Sea  266.  Real  estate  exempt  from  forced  sale  on  execution, 
or  other  final  process,  as  the  homestead  of  a  family,  shall  likewise, 
after  the  death  of  the  owner  thereof,  be  exempt  from  the  payment 
of  bis  debtSi  in  all  cases  in  which  any  infant  children  of  the  said 
owner  shall  survive  him ;  and  no  executor  or  administrator  shall 
have  a  right  to  the  possession  of  any  real  estate,  so  exempted,  or 
to  the  rents  or  profits  of  the  same. 

Sec.  267.  If  the  owner  of  a  homestead  may  remove  therefrom, 
or  sell  and  convey  the  same,  such  removal,  or  sale  and  convey- 
ance, shall  not  render  such  homestead  subject  or  liable  to  forced 
sale  on  execution,  or  other  final  process  issued  against  such  owner ; 
nor  shall  any  judgment,  or  decree  of  a  court,  be  a  lien  on  such 
homestead,  for  any  purpose  whatever:  Provided,  That  this  act 
shall  not  be  so  construed  as  to  in  any  manner  relate  to  judgments 
or  decrees  rendered  on  the  foreclosure  of  mortgages  either  equitable 
or  legal. 

Sec.  268.  On  the  death  of  the  owner  of  such  homestead,  the 
same  shall  descend  to  his  widow,  and  she  shall  take  and  hold  the 
same  during  her  natural  life,  free  from  the  incumbrance  of  all 
judgments  and  claims  against  the  deceased,  or  his  estate,  except 
mortgages  lawfully  executed  thereon. 

Sec  269.  The  provisions  contained  in  sections  numbered  from 
two  hundred  and  sixty-one  to  two  hundred  and  sixty-eight  inclu- 
sive, shall  only  apply  to  married  men,  or  the  head  of  a  family. 

Sec.  270.  The  sheriff  shall  execute  the  writ  against  the  prop- 
erty of  the  judgment  debtor  or  by  levying  on  a  sufficient  amount 
of  property,  if  there  be  sufficient,  collecting  or  selling  the  things 
in  action,  and  selling  the  other  property,  and  paying  to  the  plain- 
tiff, or  his  attorney,  so  much  of  the  proceeds  as  will  satisfy  the 
judgment,  or  depositing  the  amount  with  the  clerk  of  the  court. 
Any  excess  in  the  proceeds  Over  the  judgment  and  the  sheriff's 
fees  shall  be  returned  to  the  judgment  debtor.  When  there  is 
more  property  of  the  judgment  debtor  than  is  sufficient  to  satisfy 
the  iadgment  and  the  sheriff's  fees,  within  the  view  of  the  sheriff, 
he  shall  levy  only  on  such  part  of  the  property  as  the  judgment 
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debtor  may  indicate :  Provided,  That  the  judgment  debtor  be 
present  at  and  indicate  at  the  time  of  the  levy  such  part :  And 
provided,  That  the  property  indicated  be  amply  sufficient  to  satisfy 
such  judgment  and  fees. 

Sec.  271.  Before  the  sale  of  property  on  execution,  notice  shall 
be  given  as  follows:  First.  In  case  of  perishable  property,  by 
posting  written  notice  of  the  time  and  place  of  sale  in  three  public 
places  of  the  township  or  city  where  the  sale  is  to  take  place,  for 
such  a  time  as  may  be  reasonable,  considering  the  character  and 
condition  of  the  property.  Second.  In  case  of  other  personal 
property,  by  posting  a  similar  notice  in  three  public  places  in  the 
township  or  city  where  the  sale  is  to  take  place,  not  less  than  five 
nor  more  than  ten  days  successively.  Third.  In  case  of  real 
property,  by  posting  a  similar  notice,  particularly  describing  the 
property,  for  twenty  days  successively,  in  three  public  places  of 
the  township  or  city  wnere  the  property  is  situated,  and  also 
where  the  property  is  to  be  sold,  and  publishing  a  copy  thereof 
once  a  week  for  the  same  period  in  some  newspaper  published  in 
the  county,  if  there  be  one. 

Sec.  272.  An  officer  selling  without  the  notice  prescribed  by 
the  last  section  shall  forfeit  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages,  and  a  person  wilfully 
taking  down  or  defacing  the  notice  posted,  if  done  before  the  sale 
or  the  satisfaction  of  the  judgment  (if  the  judgment  be  satisfied 
before  sale),  shall  forfeit  five  hundred  dollars. 

Sec.  273.  All  sales  of  property  under  execution  shall  be  made 
at  auction  to  the  highest  bidder,  and  shall  be  made  between  the 
hours  of  nine  in  the  mornins  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  execution,  no  more 
shall  be  sold.  [Neither  the  officer  holding  the  execution  nor  his 
deputy  shall  become  a  purchaser  or  be  interested  in  any  purchase 
at  such  sale.  When  tne  sale  is  of  personal  property  capable  of 
manual  delivery,  it  shall  be  within  view  of  those  that  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest 
price,  and  when  the  sale  is  of  real  property  and  consisting  of 
several  known  lots  or  parcels,  they  snail  be  sold  separately,  or 
when  a  portion  of  such  real  property  is  claimed  by  a  third  person, 
and  he  requires  it  to  be  sold  separately,  6uch  portion  shall  be  thus 
sold.  The  judgment  debtor,  if  present  at  the  sale,  may  also  direct 
the  order  in  which  property,  real  or  personal,  shall  be  sold  when 
such  property  consists  of  several  known  lots  or  parcels,  or  of  arti- 
cles which  can  be  sold  to  advantage  separately ;  and  the  sheriff 
shall  be  bound  to  follow  such  directions. 

Sec.  274.  If  a  purchaser  refuse  to  pay  the  amount  bid  by  him 
for  property  struck  oflF  to  him  at  a  sale  under  execution,  the  officer 
may  readvertise  and  again  sell  the  property  at  any  time  to  the 
highest  bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer 
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may  recover  the  amount  of  each  loss,  with  costs,  by  motion,  upon 
previous  notice  of  five  days,  before  any  court  or  before  any  justice 
of  the  peace,  if  the  same  shall  not  exceed  his  jurisdiction. 

8ec.  275.  Such  court  or  justice  shall  proceed  in  a  summary 
manner,  and  give  judgment  and  execution  therefor  forthwith,  but 
the  defendant  may  claim  a  jury.  And  the  same  proceedings  may 
be  had  against  any  subsequent  purchaser  who  shall  refuse  to 
ay;  and  the  officer  may,  in  his  discretion,  thereafter  reject  the 
id  of  any  person  refusing. 

Sec  276.  The  two  preceding  sections  shall  not  be  construed 
to  make  the  officer  liable  for  any  more  than  the  amount  bid  by 
the  second  or  subsequent  purchaser  and  the  amount  collected  from 
the  purchaser  refusing  to  pay. 

Sec.  277.  When  the  purchaser  of  any  personal  property  capa- 
ble of  manual  delivery  snail  pay  the  purcnase-money,  the  officer 
making  the  sale  shall  deliver  to  the  purchaser  the  property,  and 
if  desired,  shall  execute  and  deliver  to  him  a  certificate  of  tne  sale 
and  payment.  Such  certificate  shall  convey  to  the  purchaser  all 
the  right,  title,  and  interest  which  the  debtor  had  in  and  to  such 
property  on  the  day  the  execution  was  levied. 

Sec  278.  When  the  purchaser  of  any  personal  property  not 
canable  of  manual  delivery  shall  pay  the  purchase-money,  the 
oMoer  making  the  sale  shall  execute  and  deliver  to  the  purchaser 
a  certificate  of  sale  and  payment.  Such  certificate  shall  convey  to 
the  purchaser  all  right,  title,  and  interest  which  the  debtor  had 
ID  and  to  Buchproperty  on  the  day  the  execution  was  levied. 

Sec  279.  Upon  a  sale  of  real  property,  the  purchaser  shall  be 
eabstituted  to  and  acquire  all  the  right,  title,  and  interest  and 
claim  of  the  judgment  debtor  therein,  and  when  the  estate  is  less 
than  a  lease-hold  of  two  year's  unexpired  term,  the  sale  shall  be 
absolute ;  in  all  other  cases  the  property  shall  be  subject  to  re- 
demption as  provided  in  this  chapter.  The  officer  shall  give  to 
the  purchaser  a  certificate  of  sale  containing :  First.  A  particular 
description  of  the  real  property  sold.  Second.  The  price  bid  for 
each  oistinct  lot  or  parcel.  Third.  The  whole  price  paid.  Fourth. 
When  subject  to  reaemption  it  shall  be  so  stated.  A  duplicate  of 
sach  certificate  shall  be  filed  by  the  officer  in  the  office  of  the  re- 
corder of  the  county. 

Sec  280.  Property  sold,  subject  to  redemption,  as  provided  in 
the  last  section,  or  any  part  separately,  may  be  redeemed  in  the 
manner  hereinafter  provided,  by  the  following  persons  or  their 
successors  in  interest:  First.  The  judgment  deotor  or  his  suc- 
cessor in  interest  in  the  whole  or  in  any  part  of  the  property. 
SecoDcl.  A  creditor  having  a  lien  by  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 
that  on  which  the  property  was  sold.  The  persons  mentioned 
ia  the  second  sub-division  of  this  section  are  in  this  chapter 
termed  redemptioners. 


88  CIVIL  PBACTICE  ACT. 

Sec.  281.  The  judgment  debtor  or  redemptioner  may  redeem 
the  property  from  the  purchaser  within  six  months  after  the  sale, 
on  paying  the  purchaser  the  amount  of  his  purchase,  with  twel?e 
per  cent,  thereon  in  addition,  together  with  the  amount  of  any 
assessment  or  taxes  which  the  purchaser  may  have  paid  thereon 
after  the  purchase  and  interest  on  such  amount;  and  if  the  par- 
chaser  be  also  a  creditor,  having  a  prior  lien  to  that  of  the  redemp- 
tioner, other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien  with  interest. 

Sec.  282.  If  property  be  so  redeemed  by  a  redemptioner,  either 
the  judgment  debtor  or  another  redemptioner  may,  within  sixty 
Jays  after  the  last  redemption,  again  x^eem  it  from  the  last  re- 
demptioner on  paying  the  sum  paid  on  such  last  redemption,  with 
four  per  cent,  thereon  in  addition,  and  the  amount  of  any  assess- 
ment of  taxes  which  the  said  last  redemptioner  may  have  paid  there- 
on after  the  redemption  by  him,  with  interest  on  such  amount,  and 
in  addition  the  amount  of  any  liens  held  by  said  last  redemptioDer 
prior  to  his  own,  with  interest:  Provided,  That  the  juagmeDt 
under  which  the  property  was  sold  need  not  so  be  paid  as  a  lien. 
The  property  may  be  again,  and  so  often  as  the  debtor  or  a  re- 
demptioner is  so  disposed  redeem  from  any  previous  redemptioner, 
within  sixty  days  after  the  last  redemption,  with  four  per  cent. 
thereon  in  addition,  and  the  amount  of  any  assessments  or  taxes 
which  the  last  previous  redemptioner  paia  after  the  redemption 
by  him,  with  interest  thereon,  and.  the  amount  of  any  liens  other 
than  the  judgment  under  which  the  property  was  sold,  held  by 
the  said  last  redemptioner  previous  to  his  own,  witli  interest. 
Notice  of  redemption  shall  be  given  to  the  sheriff.  If  no  redemp- 
tion be  made  within  six  months  after  the  sale,  the  purchaser  or  his 
assignee  shall  be  entitled  to  a  conveyance ;  or  if  so  redeemed, 
whenever  sixty  days  have  elapsed  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  the  time  for  redemption  shall 
have  expired,  and  the  last  redemptioner  or  his  assignee  shall  be 
entitled  to  a  sheriff's  deed.  If  the  debtor  redeem  at  any  time 
before  the  time  for  redemption  expires,  the  effect  of  the  sale  shall 
be  terminated  and  he  be  restored  to  his  estate. 

Sec.  283.  The  payments  mentioned  in  the  last  two  sectioDS 
may  be  made  to  the  purchaser  or  redemptioner,  as  the  case  may 
be,  or  for  him,  to  the  officer  who  made  the  sale ;  or,  in  case  his 
term  of  office  has  expired,  then  to  his  successor  in  office,  and  in 
all  cases  when,  under  the  provisions  of  this  act,  a  purchaser  of 
property  at  execution  sale  shall  be  entitled  to  a  conveyance  of  the 
same,  such  conveyance  shall  be  executed  to  him  by  the  officer 
who  made  the  sale,  if  he  still  be  in  office,  but  in  case  the  officer 
who  made  the  sale  be  not  in  such  office  at  the  time  the  purchaser 
may  be  entitled  to  such  conveyance,  then  the  conveyance  shall  be 
executed  by  his  successor  in  office. 

Sec.  284.    A  redemptioner  shall  produce  to  the  officer  or  per- 


LAWS  OF  MONTANA  TEBRITOR Y.  89 

60Q  from  whom  he  seeks  to  redeem,  and  serve  with  his  noticekto 
the  sheriff:  First.  A  copj  of  the  docket  of  the  judgment  under 
which  he  claims  the  right  to  redeem,  certified  by  the  clerk  of  the 
court  or  of  the  county  where  the  judgment  is  docketed ;  or  if  he 
redeem  upon  a  mortgage  or  other  lien,  a  note  of  the  record 
thereof  certified  by  the  recorder*  Second.  A  copy  of  any  assign- 
ment necessary  to  establish  his  claim,  verified  by  the  affidavit  of 
himself  or  of  a  subscribing  witness  thereto ;  and,  third,  an  affida- 
vit by  himself  or  his  agent  showing  the  amount  then  actually  due 
OQ  the  hen. 

Sec.  285.  Until  the  expiration  of  the  time  allowed  for  redemp- 
tion, the  court  may  restram  the  commission  of  waste  on  the  prop- 
erty by  order  granted,  with  or  without  notice,  ou  the  application 
of  the  purchaser  or  the  judgment  creditor.  But  it  shall  not  be 
deemed  waste  for  the  person  in  possession  of  the  property  at  the 
time  of  sale,  or  entitled  to  possession  afterwards,  during  the  period 
allowed  for  redemption,  to  continue  to  use  it,  in  the  same  manner 
in  which  it  was  previously  used ;  or  to  use  it  in  the  ordinary 
course  of  husbandry ;  or  to  make  the  necessary  repairs  of  build- 
ings thereon ;  or  to  use  wood  or  timber  on  the  property  therefor; 
or  for  the  repair  of  fences ;  or  for  fuel  for  his  family  while  he  oc- 
cupies the  property. 

8ec.  286.  If  the  purchaser  of  real  property,  sold  on  execution, 
or  his  successor  in  interest,  be  evictea  therefrom  in  consequence 
of  irregularities  in  the  proceedings  concerning  the  sale,  or  of  the 
reversed  or  discharge  of  the  judgment,  he  may  recover  the  price 
paid,  with  interest,  from  the  judgment  creditor.  If  the  purchaser 
of  property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to  re- 
cover possession  in  consequence  of  irregularity  in  the  proceedings 
concerning  the  sale,  or  because  the  property  sold  was  not  subject 
to  execution  and  sale,  the  court  having  jurisdiction  thereof  shall, 
on  petition  of  such  party  in  interest,  or  his  attorney,  revive  the 
original  judgment  for  the  amount  paid  by  such  purchaser  at  the 
sale,  with  interest  thereon  from  the  time  of  payment,  at  the  same 
rate  that  the  original  judgment  bore ;  and  when  so  revived,  the 
said  judgment  shall  have  uie  same  effect  as  an  original  judgment 
of  the  said  court  of  that  date,  and  bearing  interest  as  aforesaid ; 
and  any  other  or  after  acquired  property,  rents,  issues,  or  profits 
of  the  said  debtor,  shall  be  liable  to  levy  and  sale  under  execution 
in  satisfaction  of  such  debt :  Provided,  That  no  property  of  such 
debtor  sold  bonafde  before  the  filing  of  such  petition  shall  be  sub- 
ject to  lien  of  said  judgment;  And  provide,  further,  That  notice 
of  the  filing  of  such  petition  shall  be  made  by  filing  a  notice  there- 
of in  the  recorder's  office  of  the  countv  where  such  property  may 
be  situated,  and  that  said  judgment  shall  be  revived  in  the  name 
of  the  original  plaintiff  or  plaintiffs,  for  the  use  of  said  petitioner, 
the  party  in  interest. 
12 
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CHAPTER  II. 

PROCEEDINQS  SUPPLEMENTARY  TO  EXECUTION. 

Sec,  S87.  When  execution  returned  unsatisfied,  judgment  credi- 
tor may  compel  judgment  debtor  to  appear  before  a 
judge  and  answer  concerning  his  property;  debtor 
not  to  go  out  of  his  county.    . 

Sec.  £88.  Proceedings  to  compel  debtor  to  appear.  In  what  case 
he  may  be  arrested  ;  what  bail  may  be  given. 

Sec.  289.  Any  debtor  of  the  judgment  debtor,  or  of  those  having 
property  belonging  to  him,  may  pay. 

Sec.  290.  Examinationof  debtors,  of  judgment  debtors,  or  of  those 
having  property  belonging. 

Sec.  291.   Witness  required  to  testify. 

Sec.  292.  Judge  may  order  property  to  be  applied  on  execution. 

See.  293.  Proceedings  upon  claim  of  another  party  to  property 
or  on  denial  of  indebtedness  to  judgment  debtor. 

Sec.  294^  Disobedience  of  order — hoto  punished. 

Section  287.  When  an  execution  against  property  of  the  judg- 
ment debtor,  or  any  of  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides,  or  if  he  does 
not  reside  in  this  territory  to  the  sheriff  of  the  county  where  the 
judgment  roll  is  filed,  is  returned  unsatisfied  in  whole  or  in  part, 
the  judgment  creditor,  at  any  time  after  such  return  is  made,  shall 
be  entitled  to  an  order  from  the  judge  of  the  court  or  probate 
judge,  requiring  such  judgment  deW  to  appear  and  answer  con- 
cerning  his  property  before  such  judge,  or  a  referee  appointed  by 
him,  at  a  time  and  place  specified  in  the  order,  but  no  judgment 
debtor  shall  be  required  to  attend  before  a  judge  or  referee  oat  of 
the  county  in  which  he  resides  when  proceedings  are  taken  under 
the  provisions  of  this  phapter. 

Sec.  288.  After  issuing  an  execution  against  property,  and 
upon  proof  by  affidavit  by  a  party  or  otherwise,  to  the  satisfaction 
of  the  court,  or  a  judge  thereof,  that  any  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the  satisfsu;- 
tion  of  the  judgment,  such  court  or  judge  may,  by  an  order,  require 
the  judgment  debtor  to  appear  at  a  specified  time  and  place  before 
such  juage  or  referee  appointed  by  him,  to  answer  concerning  the 
same ;  and  such  proceedings  may  thereupon  be  had  for  the  appli- 
cation of  the  property  of  the  judgment  debtor  toward  the  satisfac- 
tion of  the  juagment  as  are  provided  upon  the  return  of  an  execu- 
tion. Instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor  the  judge  may,  upon  affidavit  of  the  judgment 
creditor,  his  agent  or  attorney,  if  it  appear  to  him  that  there  is 
danger  of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.     Upon  being  brought 


LAWS  OF  MONTANA  TEBBITOBT.  91 

before  the  judge  he  may  be  ordered  to  enter  into  an  undertaking 
with  surety  that  he  will  attend  from  time  to  time  before  the  judge 
or  referee^  as  shall  be  directed,  during  the  pendency  of  the  pro- 
ceedings, and  until  the  final  determination  thereof,  and  will  not,  in 
the  meantime,  dispose  of  any  portion  of  his  property  not  exempts 
from  execution.  In  default  of  entering  into  such  undertaking  he 
may  be  committed  to  prison. 

Sec.  289.  After  the  issuing  of  an  execution  against  property,  any 
person  indebted  to  the  judgment  debtor  may  pay  to  tne  sheriff  the 
amonnt  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  sufficient 
discharge  for  the  amount  so  paid. 

Sec.  290.  After  the  issuing  or  return  of  an  execution  against 
property  of  a  judgment  debtor,  or  any  one  of  seyeral  debtors  in 
the  same  judgment,  and  upon  proof  by  affidayit  or  otherwise,  to 
the  satisfaction  of  tJie  judge,  tnat  any  person  or  corporation  has 
property  of  such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  fifty  dollars,  the  judge  may,  by  an  order,  require 
8uch  person  or  corporation,  or  any  officer  or  member  thereof,  to 
appeiur  at  a  specifiea  time  and  place,  before  him,  or  a  referee  ap- 
pointed by  him,  and  answer  concerning  the  same. 

Sec.  291.  Witnesses  may  be  required  to  appear  and  testify 
before  the  judge  or  referee,  upon  any  proceeding  under  this  chap- 
ter, in  the  same  manner  as  upon  trial  of  an  issue. 

Sec.  292.  The  judge  or  referee  may  order  any  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the  hands  of  such 
debtor  or  any  other  person,  or  due  to  the  judgment  debtor,  to  be 
applied  towards  the  satisfaction  of  the  judgment ;  except,  that  the 
earnings  of  the  debtor  for  his  personal  seryices,  at  any  time 
within  thirty  days  next  preceding  the  order,  shall  not  be  so  ap- 
plied, when  it  shall  be  made  to  appear  by  the  debtor's  affidavit, 
or  otherwise,  that  such  earnings  are  necessary  for  the  use  of  a 
family  supported  wholly  or  partly  by  his  labor. 

Sec.  293.  If  it  appear  that  a  person  or  corporation  alleged  to 
have  property  of  the  judgment  debtor,  or  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  him,  or  denies  the  debt,  the 
court  or  judge  may  authorize,  by  an  order  made  to  that  effect,  the 
judgment  creditor  to  institute  an  action  against  such  person  or 
corporation  for  the  recovery  of  such  interest  or  debt.  And  the 
court  or  jud^e  may,  by  order,  forbid  a  transfer  or  other  dispos^ 
tion  of  such  interest  or  debt,  until  an  action  can  be  commenced 
and  prosecuted  to  judgment.  Such  order  may  be  modified  or 
vacated  bv  the  judge  granting  the  same,  or  the  court  in  which  the 
action  is  brought,  at  any  time,  upon  such  terms  as  may  be  just. 

Sec.  294,  If  any  person,  party,  or  witness,  disobey  an  order 
of  the  referee,  properly  made,  in  the  proceeding  before  him,  under 
this  chapter,  he  may  be  punished  by  the  court  or  judge  ordering 
the  reference  for  a  contempt. 
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TITLE  VIIL 


ACTIONS  IN  PARTICULAK  CASES. 

CHAPTER  L 

ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES. 

Sec.  295,  Proceedings  in  foreclosure  suits. 
Sec.  296.  Surplus  money  to  be  deposited  in  court 
Sec.  297.  Proceedings  when  debt  secured  fall  dv^  at  different 
times. 

Section  295.  There  shall  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  rights,  secured  by  mortgage, 
upon  real  estate  or  personal  property,  which  action  shall  be  in 
accordance  with  the  provisions  of  this  chapter*  In  actions  for 
the  foreclosure  of  mortgages,  the  court  shall  have  the  power,  by 
its  judgment,  to  direct  a  sale  of  the  incumbered  property  (or  as 
much  as  may  be  necessary)  and  the  application  of  the  proceeds  of 
the  sale  to  the  payment  of  the  costs  of  the  court  and  expenses  of 
the  sale  and  the  amount  due  to  the  plaintiff;  and  if  it  appear 
from  the  sheriff's  return,  that  the  proceeds  are  insufficient,  and 
a  balance  still  remains  due,  judgment  shall  be  docketed  for 
such  balance  against  the  defendant  or  defendants  personally  liable 
for  the  debt,  and  shall  then  become  a  lien  on  the  real  estate  of 
such  judgment  debtor,  as  in  other  cases  in  which  execution  may 
be  issued.  No  person  holding  a  conveyance  from  or  under  the 
mortgagor,  or  of  the  property  mortgaged,  or  having  a  lien  thereon, 
which  conveyance  does  not  appear  on  record  in  the  proper  office 
at  the  time  of  the  commencement  of  the  action,  need  be  made  a 
party  to  such  action ;  and  the  judgment  therein  rendered,  and  the 

Eroceedings  therein  had,  shall  be  as  conclusive  against  the  party 
olding  such  unrecorded  conveyance  or  lien,  as  if  he  had  been 
made  a  party  to  said  action,  and  shall,  in  all  respects,  have  the 
same  force  and  effect. 

Sec.  296.  If  there  be  surplus  money  remaining  after  payment 
of  the  amount  due  on  the  mortgage,  lien,  or  incumbrance,  with 
costs,  the  court  may  cause  the  same  to  be  paid  to  the  person 
entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited 
in  court. 

Sec.  297.  If  the  debt  for  which  the  mortgage,  lien,  or  incum- 
brance is  held  be  not  all  due,  so  soon  as  sufficient  of  the  property 
has  been  sold  to  pav  the  amount  due  with  costs,  the  sale  shall 
cease ;  and  afterwards,  as  often  as  more  becomes  due  for  prin- 
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cipal  or  interest,  the  court  may,  on  motion,  order  more  to  be  sold. 
But  if  the  property  cannot  be  sold  in  portions  without  injury  to 
the  parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
etance  and  the  entire  debt  and  costs  paid,  there  being  a  rebate  of 
interest,  where  such  rebate  is  proper. 


CHAPTER  ir. 

ACTIONS  FOR  NUISANCE,  WASTE,  AND  WILFUL  TRESPASS  IN  CERTAIN 

CASES. 

Sec.  £98.  Nuisance  d^ned  and  actiona  for. 

See.  S99.    Waste — actions  for. 

Sec.  SOO.  Trespass  for  cutting  or  carrying  away  trees ,  and  ctc^ 

turns  for. 
See.  SOI.  Measure  of  damages  in  certain  cases  under  (he  last 

section. 
Sec.  SOS.  Damages  in  actions  for  forcible  entry,  ^c,  may  be 

trebled. 

Section  298.  Anything  which  is  injurious  to  health,  or  inde- 
cent or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property  so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  is  a  nuisance,  and  the  subject  of  an  action.  Such 
action  may  be  brought  by  any  person  whose  property  is  injuriously 
aifected,  or  whose  personal  enjoyment  is  lessened  by  the  nuisance, 
and  by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered. 

Sec.  299.  If  a  guardian,  tenant  for  life  or  years,  joint  tenant, 
or  tenant  in  common  of  real  property,  commit  waste  thereon,  any 
person  aggrieved  by  the  waste  may  bring  an  action  against  him 
therefor,  in  which  action  there  may  be  judgment  for  triple  dam- 
ages. 

Sec.  300.  Any  person  who  shall  cut  down  or  carry  oflF  any 
wood  or  underwood,  tree  or  timber,  or  girdle  or  otherwise  injure 
any  tree  or  timber  on  the  land  of  another  person,  or  on  the  street  or 
highway,  in  front  of  any  person's  house,  village  or  city  lot,  or  culti- 
vated groands,  or  on  the  common  or  public  grounds  of  any  city  or 
town,  or  on  the  street  or  highway  in  front  tnereof,  without  lawful 
authority,  shall  be  liable  to  the  owner  of  such  land  or  to  such  city 
or  town,  for  treble  the  amount  of  damages  which  may  be  assessed 
therefor  in  a  civil  action  in  any  court  having  lurisdiction. 

Sec.  301.^  Nothing  in  the  last  section  shall  authorize  the  re- 
covery of  more  than  the  just  value  of  the  timber  taken  from  un- 
cultivated woodland,  for  the  repair  of  the  public  highway,  or 
bridge,  upon  the  land,  or  adjoining  it. 
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Sec.  302.  If  a  person  recover  damages  for  a  forcible  or  un- 
lawful entry  in,  or  upon,  or  detention  of  any  building,  or  any 
cultivated  real  property,  judgment  may  be  entered  for  three  times 
the  amount  at  which  the  actual  damages  are  assessed. 


CHAPTER  III. 

ACTIONS  CONCERNINa  REAL  ESTATE. 

Sec.  SOS.  Parties  to  an  action  to  quiet  tide. 

Sec.  304'.   When  plaintiff  shall  not  recover  costs. 

Sec.  305.  If  plaintiff's  tide  terminates  pending  the  suit,  what  he 
may  recover  and  how  verdict  and  judgment. 

Sec.  306.  When  value  of  improvements  shad  be  aUovoed  aa  a 
set-off. 

Sec.  307.  Order  for  survey  or  measurement. 

Sec.  308.  Order — what  to  contain  and  how  served;  if  unnecessary 
injury  done  to  the  party  surveying,  to  be  liable  there- 
for. 

Sec.  309.  A  mortgage  shad  not  be  deemed  a  conveyance,  what- 
ever its  tenns. 

Sec.  310.  When  court  may  graiU  an  injunction ;  during  fore- 
closure after  sale  on  execution,  before  conveyance. 

Sec.  311.  Damages  may  be  recovered  for  injury  to  the  possession 
after  sale  and  before  delivery  of  possession. 

Sec.  312.  Action  not  to  be  prejudiced  by  alienation  pending  suiL 

Section  303.    An  action  may  be  brought  by  any  person  in 

possession,  by  himself  or  his  tenant,  of  real  property,  against  any 

.  person  who  claims  an  estate  or  interest  therem  adverse  to  him, 

for  the  purpose  of  determining  such  adverse  claim,  estate,  or  in- 

terest. 

Sec.  304.  If  the  defendant  in  such  action  disclaim  in  his  answer 
any  interest  or  estate  in  the  property,  or  suffer  judgment  to  be 
taken  against  him  without  answer,  the  plaintiff  shall  not  recover 
costs. 

Sec.  305.  If  an  action  for  the  recovery  of  real  property  where 
the  plaintiff  shows  the  right  to  recover  at  the  time  the  action  was 
commenced,  but  it  appears  that  his  right  has  terminated  during 
the  pendency  of  the  action,  the  verdict  and  judgment  shall  be 
according  to  the  fact,  and  the  plaintiff  may  recover  damages  for 
withholding  the  property. 

Sec.  306.  When  damages  are  claimed  for  withholding  the  prop- 
erty recovered,  upon  which  permanent  improvements  have  been 
made  by  a  defendant,  or  those  under  whom  he  claims,  holding 
under  cover  of  title  adversely  to  the  claims  of  the  plaintiff,  in  good 
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faith,  the  value  of  each  improvementd  shall  be  allowed  as  a  set-off 
against  such  damages. 

Sea  307.  The  court  in  which  action  is  pending  for  the  recovery 
of  real  property,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  allowing  to 
sQch  party  the  right  to  enter  upon  the  property  and  make  a  survey 
and  measurement  thereof,  for  the  purpose  of  action. 

Sec.  308.  The  order  shall  describe  the  property,  and  a  copy 
thereof  shall  be  served  on  the  owner  or  occupant ;  and  thereupon 
such  party  may  enter  upon  the  property,  with  necessary  surveyors 
and  assistants,  and  may  make  such  survey  and  measurement ;  but 
if  any  unnecessary  injury  be  done  to  the  property  he  shall  be  liable 
therefor. 

Sec.  309.  A  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  fore- 
closure and  sale. 

Sec.  310.  The  court  may,  by  injunction,  on  good  cause  shown, 
restrain  the  party  in  possession  from  doing  any  act  to  the  injury 
of  real  property  during  the  foreclosure  of  a  mortgage  thereon,  or 
after  a  sale  on  execution  before  a  conveyance. 

Sec  311.  When  real  property  shall  have  been  sold  on  execu- 
tion, the  purchaser  thereof,  or  any  person  ^ho  may  have  succeeded 
to  his  interest,  may,  after  his  estate  becomes  absolute,  recover 
damages  for  injury  to  the  proper tv  by  the  tenant  in  possession, 
after  a  sale  and  before  possession  is  delivered  under  the  conveyance. 

Sec.  312.  An  action  for  the  recovery  of  real  property  against 
a  person  in  possession  cannot  be  prejudiced  by  any  alienation  made 
by  such  person,  either  before  or  after  the  commencement  of  the 
action. 


CHAPTER  IV. 

ACTIONS   FOE  THE  PARTITIOK  OF  REAL  PROPERTY. 

. 

Sec.  SIS.   Who  may  bring  actioru  for  partitions. 

See.  SI 4.  Inter esU  of  all  parties  shall  be  set  forth  in  the  complaint. 

Sec.  SIS.  Lien-holders  not  of  record  need  not  be  made  parties. 

See.  316.  Flaintiff  shall  file  notice  of  his  lispendens. 

Sec  S17.  Summons  shaU  be  directed  to  all  persons  interested  in 

the  property. 
See.  S18.   Uriknawn  parties  may  be  served  by  publication. 
Sec.  S19.  Answer  of  deferent — what  to  contain. 
Sec.  320.  The  rights  of  aU  parties  may  be  ascertained  in  the 

action. 
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Sec.  SSI.  In  certain  eases  may  he  lawful  for  court  to  make  par- 
tition between  original  co-tenants. 

Sec.  SSS.  Lien-holders  shall  be  made  parties  or  a  referee  be  ap- 
pointed to  ascertain  their  rights. 

Sec.  32S.  Lien-holders  shall  be  notified  to  appear  before  the  ref- 
eree appointed. 

Sec.  3S4"  The  court  may  order  a  sale  or  partition^  and  appoint 
referees  therefor. 

Sec.  SS6.  Partition  shall  be  made  according  to  the  right  of  the 
parties  as  ascertained  by  the  court. 

Sec.  S26.  Meferees  shall  make  a  report  of  their  proceedings. 

Sec.  827.  The  court  may  set  asiae,  affirm,  report,  and  enter 
judgment  thereon;  upon  whom  judgment  to  he  con- 
chisive. 

Sec.  328.  JvjdgmerU  shall  not  affect  tenants  for  years  to  whole 
property. 

Sec.  329,  Eoopenseefor  partition  shall  be  apportioned  among  the 
parties. 

Sec.  330.  A  lien  on  an  undivided  interest  of  any,  shaU  be  a 
charge  only  on  the  share  assigned  to  such  party. 

Sec.  3S1.  Estaie  for  life  or  years  mjay  be  set  off  in  a  part  of  the 
property  not  sold,  when  not  all  sold. 

Sec.  332.  Application  of  proceeds  of  sale  of  encumbered  property. 

Sec.  333.  Party  holding  other  securities  may  be  required  first  to 
exhaust  them. 

Sec.  334.  Proceeds  of  sale,  disposition  of. 

Sec.  SS5.  When  paid  into  court,  the  caitse  may  be  continued  for 
the  aetermination  of  the  claim  of  the  parties. 

Sec.  336.  Sales  by  referees  shall  be  made  at  public  auction. 

Sec.  337.  The  court  shall  direct  the  terms  of  sale  or  credit. 

Sec.  338.  Referees  may  take  securities  for  purchxise-money. 

Sec.  339.  Tenants  whose  estate  has  been  sold,  shall  receive  com- 
pensation. 

Sec.  340.  Tne  court  may  fix  su^  compensation. 

Sec.  34,1.  The  court  sh/M  protect  tervarUs  unknown. 

Sec.  343.  The  court  shall  ascertain  and  secure  the  value  offuiurz 
contingent  or  vested  rights. 

Sec.  343.  Terms  of  sale  shall  be  made  known  at  the  time.  Lots 
shall  be  sold  separately. 

Sec.  344'   Who  may  not  be  purchasers. 

Sec.  34s.  Eeferees  shall  make  a  report  of  the  sale  to  the  court 

Sec.  346.  If  confirmed,  conveyances  may  be  executed. 

Sec.  347*  Proceeding  if  a  lien-holder  become  a  purchaser. 

Sec.  34s.  Conveyances  shall  be  recorded  and  imu  be  a  bar  against 
parties. 

Sec.  349.  Proceeds  of  sale  belonging  to  parties  wrikruywn  shall  he 
invested  for  their  benefit. 
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iSec.  360,  Investments  shall  be  made  in  the  name  of  the  derk  of 
the  county. 

See.  SSL   When  the  interest  of  the  parties  is  ascertained,  secur- 
ities sliaU  be  taken  in  their  names. 

See.  S6t,  Duties  of  the  derk  making  investments. 

See,  35S,   When  unequal  partition  u  ordered,  compensation  may 
be  adjudged  in  certain  cases. 

See,  36^,  The  share  of  an  infant  may  be  m/ide  to  his  guardian. 

See.  365,  The  guardian  of  an  insane  person  may  receive  the 
proceeds  of  such  party's  interest. 

See,  356,  A  guardian  m^y  consent  to  partition  without  action, 
and  execute  rdeases. 

See,  357.  Costs  of  partition  a  lien  upon  the  shares  of  the  par- 
ccners. 

See,  358,  The  court,  by  consent,  may  appoint  a  single  referee. 

Section  313.  When  several  co-tenants  bold  and  are  in  possession 
of  real  property  as  parceners,  joint  tenants,  or  tenants  in  common, 
in  whicn  one  or  more  of  them  have  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years,  an  action  may  be  brought  by  one  or  more 
of  sach  persons  for  a  partition  thereof,  according  to  the  respective 
rights  of  the  persons  interested  therein,  and  for  a  sale  of  such 
property  or  a  part  thereof,  if  it  appear  that  a  partition  cannot  be 
maoe  without  great  prejudice  to  the  owners. 

Sec.  314.  The  interest  of  all  such  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  shall  be  set  forth  in 
the  complaint  specifically  and  particularly,  as  far  as  known  to  the 
plaintiff,  and  if  one  or  more  of  the  parties,  or  the  share,  or  quan- 
tity of  interest  of  any  of  the  parties  be  unknown  to  the  plaintiff, 
or  be  uncertain  or  contingent,  or  the  ownership  of  the  inheritance 
depend  upon  executory  devise,  or  the  remainder  be  a  contingent 
remainder,  so  that  such  parties  cannot  be  named,  that  fact  shall 
be  set  forth  in  the  complaint. 

Sec.  315.  No  person  having  a  conveyance  of,  or  claiming  a  lien 
on  the  property,  or  some  part  of  it,  need  be  made  a  party  to  the 
action,  unless  such  conveyance  or  lien  appear  of  record. 

Sec.  316.  Immediat'elv  after  filing  the  complaint  in  the  district 
court,  the  plaintiff  shall  nle  with  the  recorder  of  the  county,  or  of 
the  several  counties,  in  which  the  property  is  situated,  either  a 
copy  of  such  complaint  or  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  so  far  as  known,  the  object  of 
the  action,  and  a  description  of  the  property  to  be  affected  thereby. 
From  the  time  of  the  filing  it  shall  be  aeemed  notice  to  all  persons. 

Sec.  317.    The  summons  shall  be  directed  to  all  the  joint  tenants 

and  tenants  in  common,  and  all  persons  having  an  interest  in,  or 

any  liens  of  record  by  mortgage,  judgment,  or  otherwise,  upon  the 

property,  or  upon  any  particular  portion  thereof;  and,  generally, 

13 
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to  all  persons  unknown  who  have  or  claim  any  interest  in  the 
propertv. 

Sec.  318.  If  a  party  having  a  share  or  interest  is  unknown,  or 
any  one  of  the  known  parties  reside  out  of  the  territory,  or  caDoot 
be  found  therein,  and  such  fact  is  made  to  appear  by  affidavit,  the 
summons  may  be  served  on  such  absent  or  unknown  party  by  pub- 
lication, as  in  other  cases.  When  publication  is  made,  the  sum- 
mons, as  published,  shall  be  accompanied  by  a  brief  description  of 
the  property  which  is  the  subject  of  the  action. 

Sec.  319.  The  defendants  who  have  been  personallv  served 
with  the  summons  and  a  copy  of  the  complaint,  or  who  snail  have 
appeared  without  such  service,  shall  set  forth  in  their  answers, 
fully  and  particularly,  the  origin,  nature,  and  extent  of  their 
respective  interests  in  the  property ;  and  if  such  defendants  claim 
a  lien  on  the  property  by  mortgage,  judgment,  or  otherwise,  they 
shall  correctly  state  the  original  amount  and  date  of  the  same,  and 
the  true  sum  remaining  due  thereon ;  also,  whether  the  same  has 
been  secured  in  any  other  way  or  not,  and  if  secured,  the  nature 
and  extent  of  such  security,  or  they  shall  be  deemed  to  have  waived 
their  right  to  such  lien. 

Sec.  320.  The  rights  of  the  several  parties,  plaintiflfs  as  well  as 
defendants,  may  be  put  in  issue,  tried,  and  determined  by  such 
action ;  and  when  a  sale  of  the  premises  is  necessaiy  the  title 
shall  be  ascertained  by  proof  to  the  satisfaction  of  the  court,  before 
the  judgment  of  sale  shall  be  made,  and  where  service  of  the  com- 
plaint has  been  made  by  publication,  like  proof  shall  be  required 
of  the  right  of  absent  or  unknown  parties  oefore  such  judgment  is 
rendered,  except  that  where  there  are  several  unknown  persons 
having  an  interest  in  the  property  their  rights  may  be  considered 
together  in  the  action  and  not  as  between  themselves. 

Sec.  321.  Whenever,  from  any  cause,  it  shall  become,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to  make 
a  complete  partition ;  in  the  first  instance,  among  all  the  parties 
in  interest,  it  shall  be  lawful  for  the  court  to  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the  original 
co-tenants,  and  thereupon  to  adjudge  and  cause  a  partition  to  be 
made,  as  if  such  original  co-tenants  were  the  parties  and  sole 
parties  in  interest,  and  the  only  parties  to  the  action,  and  there- 
fore proceed  in  like  manner  to  adjudge  and  make  partition  sepa- 
rately of  each  share  or  partition  so  ascertained  and  allotted,  as 
between  those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  allow  them  to  remain  tenants 
in  common  thereof,  as  they  may  desire. 

Sec.  322.  If  it  shall  appear  to  the  court  by  the  certificate  of 
the  county  recorder,  or  county  clerk,  or  by  the  sworn  or  verified 
statement  of  any  person  who  may  have  examined  or  searched  the 
records,  that  there  are  outstanding  liens  or  incumbrances  of  record 
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upon  such  real  property,  or  any  part  or  portion  thereof,  v/hich 
issued  and  ware  of  record  at  the  time  of  commencement  of  said 
action,  and  the  persona  holding  such  liens  are  not  made  parties  to 
the  action,  the  court  shall  eitner  order  such  persons  to  be  made 
parties  to  the  action  by  an  amendment  or  supplemental  complaint, 
or  appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  in- 
camorances  have  been  paid,  or  if  not  paid,  what  amount  remains 
due  thereon,  and  their  order  among  tihe  liens  or  incumbrances 
severally  held  by  the  said  persons  and  the  parties  to  said  action, 
and  whether  the  amount  remaining  due  thereon  has  been  secured 
io  any  manner,  and  if  secured,  the  nature  and  extent  of  the 
security. 

Sec.  323.  The  plaintiff  shall  cause  a  notice  to  be  served  a 
reasonable  time  previous  to  the  day  for  appearance  before  the 
referee  appointed,  as  provided  in  the  last  section,  on  each  person 
having  outstanding  liens  of  record  who  is  not  a  party  to  the  action, 
to  appear  before  the  referee  at  a  specified  time  and  place,  to  make 
proof  by  his  own  affidavit  or  otherwise  of  the  true  amount  due,  or 
to  become  due,  contingently  or  absolutely  thereon.  In  case  such 
person  be  absent  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the  direction 
of  the  court,  in  such  manner  as  may  be  proper.  The  report  of  the 
referee  thereon  shall  be  made  to  the  court,  and  shall  be  confirmed, 
modified,  or  set  aside,  and  a  new  reference  ordered,  as  the  justice? 
of  the  case  may  require. 

Sec.  324.  If  it  be  alleged  in  the  complaint,  and  be  establishes^ 
by  evidence,  or  if  it  appear  by  the  evidence  without  such  allegji- 
tion  in  the  complaint,  to  the  satisfaction  of  the  court,  that  the- 
property,  or  any  part  of  it,  is  so  situated  that  partition  cannot  Ito- 
made  without  great  prejudice  to  the  owners,  the  court  may  o«rder 
a  sale  thereof;  otherwise,  upon  the  requisite  proof  being  madfe,  iti 
shall  order  a  partition  according  to  the  respective  rights  of  the- 
parties  as  ascertained  by  the  court,  and  appoint  three  referees- 
therefor,  and  shall  designate  the  portion  to  remain  undivided  for  the 
owners  whose  interests  are  remaining  unknown,  or  are  no4  ascer- 
tained. 

Sec.  325.  In  making  the  partition,  the  referees  shall  divide  the 
property  and  allot  the  several  portions  thereof  to  the  respective 
parties,  quantity  and  quality  relatively  considered,  according  to 
the  respective  rights  of  the  parties  as  determined  by  the  court, 
pursuant  to  the  provisions  of  this  chapter,  designating  the  several 
portions  by  proper  landmarks,  and  may  employ  a  surveyor,  with 
the  necessary  assistants,  to  aid  them. 

Sec.  326.  The  referee  shall  make  a  report  of  their  proceedings-, 
specifying  therein  the  manner  of  executing  their  truets,  describ- 
ing the  property  divided  and  the  shares  allotted:  tov  each,  party.^ 
with  a  particular  description  of  each  share. 
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Sec.  327.  If  no  exceptions  be  filed  to  the  report,  or  upon 
hearing  they  should  be  overruled,  the  court  shall  confirm  the  same; 
or  it  may,  upon  exceptions,  change,  modify,  or  set  it  aside,  and  re- 
fer the  matter  to  the  same,  or,  if  necessary,  may  appoint  new 
referees.  Upon  the  report,  as  confirmed,  a  final  judgment  shall 
be  rendered,  to  the  e£Pect  that  such  partition  be  e£Pectual  and  valid 
forever,  which  judgment  shall  be  binding  and  conclusive :  Firet 
On  all  persons  named  in  the  complaint  as  parties  to  the  action,  or 
who  shall  have  appeared  therein,  and  their  legal  representatives, 
who  have  at  the  time  any  interest  in  the  property  divided,  or  any 
part  thereof,  as  owners  in  fee,  or  as  tenants  for  life  or  for  years, 
or  as  entitled  to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  termination  of  a  par- 
ticular estate  therein,  and  who,  by  any  contingency,  may  be  en- 
titled to  a  beneficial  interest  in  the  property,  or  who  have  an 
interest  in  any  undivided  share  thereof  as  tenants  for  years  or  for 
life.  Second.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  shall  have  been  given  of  the  action 
by  publication.  Third.  On  all  persons  claiming  from  such  parties 
or  persons,  or  either  of  them,  and  to  that  end  the  action  shall  be 
deemed,  and  is  hereby  declared  to  be,  a  proceeding  in  rem,  A 
copy  of  the  report  of  the  referee,  as  confirmed,  together  with  a 
copy  of  the  final  judgment  therein  rendered,  duly  certified,  may 
be  filed  in  the  office  of  the  countv  recorder  of  the  county  or  coun- 
ties in  which  the  land  is  situated,  whose  duty  it  shall  be  to  record 
the  same,  which  filing  and  recording  shall  have  the  same  force 
and  efiect  as  the  filiug  and  recording  of  a  deed  of  conveyance; 
and,  fourth,  on  all  persons  who  have,  or  claim  to  have,  convey- 
ances to,  or  liens  upon,  or  any  interest  in,  the  property,  when 
such  conveyances,  liens,  or  interest  did  not  appear  of  record 
at  the  time  of  the  commencement  of  the  proceedings  for  par- 
tition. 

Sec.  328.  But  such  judgment  and  partition  shall  not  affect 
tenants  for  years,  less  than  ten,  to  the  whole  of  the  property  which 
is  the  subject  of  the  partition. 

Sec.  329.  The  expenses  of  the  referees,  including  thase  of  a 
surveyor  and  his  assistant  or  assistants,  when  employed,  shall  be 
4iflcertained  and  allowed  by  the  court,  and  the  amount  thereof,  to- 
gether with  the  fees  allowed  by  the  court,  in  its  discretion,  to  the 
referees,  shall  be  apportioned  among  the  different  parties  to  the 
action  equitably. 

Sec.  330.  When  a  lien  is  on  an  undivided  interest  or  estate  of 
any  of  the  parties,  such  lien,  if  a  partition  be  made,  shall  thence- 
forth be  a  charge  only  on  the  share  assigned  to  such  party ;  but 
such  share  shall  be  first  charged  with  its  just  proportion  of  the 
costs  of  the  partition,  in  preference  to  such  lien. 

Sec.  331.     When  a  part  of  the  property  only  is  ordered  to  be 
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sold,  if  there  be  an  estate  for  life^  or  for  years,  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in  any  part 
of  the  property  not  ordered  to  be  sold. 

Sec  332.  The  proceeds  of  the  sale  of  the  encumbered  property 
shall  be  applied  under  the  direction  of  the  court  as  follows: 
First.  To  pay  its  lust  proportion  of  the  general  costs  of  the  action. 
Second.  To  pay  tne  costs  of  the  reference.  Third.  To  satisfy  and 
cancel  of  record  the  several  liens  in  their  order  of  priority,  by 
payment  of  the  sums  due,  and  become  due ;  the  amount  due  to 
oe  verified  by  affidavit  at  the  time  of  payment.  Fourth.  The 
residue  among  the  owners  of  the  property  sold,  according  to  the 
respective  shares  therein. 

Sec.  333.  Whenever  any  party  to  an  action  who  holds  a  lien 
upon  the  property,  or  any  part  thereof,  has  other  securities  for 
the  payment  of  the  amount  of  such  lien,  the  court  may,  in  its 
discretion,  order  such  securities  to  be  exhausted  before  a  distri- 
bution of  the  proceeds  of  sale,  or  may  order  a  just  deduction  to 
be  made  from  the  amount  of  the  lien  on  the  property  on  account 
thereof. 

Sec.  334.  The  proceeds  of  sale  and  the  securities  taken  by  the 
referees,  or  any  part  thereof,  shall  be  distributed  by  them  to  the 
persons  entitled  thereto,  whenever  the  court  so  directs ;  but  in 
case  no  direction  be  given,  all  such  proceeds  and  securities  shall 
be  paid  into  court  or  deposited  therein,  or  as  directed  by  the 
court. 

Sec.  335.  When  the  proceeds  of  sales  of  any  shares  or  parcels 
belonging  to  persons  who  are  parties  to  the  action  and  who  are 
known,  are  paid  into  court,  the  action  may  be  continued  as  between 
such  parties  for  the  determination  of  their  respective  claims  thereto, 
which  shall  be  ascertained  and  adjudged  by  the  court.  Further 
testimony  may  be  taken  in  court  or  by  a  referee,  at  the  discre- 
tion of  the  court;  and  the  court  may,  if  necessary,  require  such 
parties  to  present  the  facts  or  law  in  controversy  by  pleadings  as 
in  an  original  action. 

Sea  336.  All  sales  of  real  property  made  by  referees,  under 
this  chapter,  shall  be  made  by  public  auction  to  the  highest  bidder, 
upon  notice  in  the  manner  required  for  the  sale  of  real  property 
OD  execution.  The  notice  shall  state  the  terms  of  sale ;  and  if  the 
property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior  estate, 
charge,  or  lien,  that  shall  be  stated  in  the  notice. 

Sec.  337.  The  court  shall,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase-money  of 
any  portion  of  the  premises  of  which  it  may  direct  a  sale  on  credit, 
and  for  that  portion  of  which  tho  purchase-money  is  required  by 
the  provisions  hereinafter  contained,  to  be  invested  for  the  benefit 
of  unknown  owners,  infants,  or  parties  out  of  the  territory. 

Sec.  338.    The  referees  may  take  separate  mortgages  and  other 
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securities  for  the  whole  or  convenient  portions  of  the  purchase- 
money  of  such  parts  of  the  property  as  are  directed  by  the  court 
to  be  sold  on  credit,  for  the  shares  of  any  known  owner  of  full 
age,  in  the  name  of  such  owner ;  and  for  the  shares  of  an  infant 
in  the  name  of  the  guardian  of  such  infant,  and  for  other  shares 
in  the  name  of  the  clerk  of  the  county  and  his  successors  in  office. 

Sec.  339.  The  person  entitled  to  a  tenancy  for  life  or  years, 
whose  estate  shall  have  been  sold,  shall  be  entitled  to  receive  such 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of  the 
court.  Upon  the  filing  of  such  consent,  the  clerk  shall  enter  the 
same  in  the  minutes  of  the  court. 

Sec.  340.  If  such  consent  be  not  given,  filed,  and  entered,  as 
provided  in  the  last  section,  at  or  before  a  judgment  of  sale  is 
rendered,  the  court  shall  ascertain  and  determine  what  propor- 
tion of  the  proceeds  of  the  sale,  after  deducting  expenses,  will  be 
a  just  and  reasonable  sum  to  be  allowed  on  account  of  such  estate, 
and  shall  order  the  same  to  be  paid  to  such  party,  or  deposited  in 
court  for  him,  as  the  case  may  require. 

Sec.  341.  If  the  persons  entitled  to  such  estate  for  life  or  years 
be  unknown,  the  court  shall  provide  for  the  protection  of  their 
rights  in  the  same  manner,  as  'far  as  may  be,  as  if  they  were 
known  and  had  appeared. 

Sec.  342.  In  all  cases  of  sales  when  it  appears  that  any  person 
has  a  vested  or  contingent  future  right  or  estate  in  any  of  the 
property  sold,  the  court  shall  ascertain  and  settle  the  proportional 
value  of  such  contingent  or  vested  right  or  estate,  and  shall  direct 
such  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured, 
or  paid  over,  in  such  manner  as  to  protect  the  rights  and  interests 
of  parties. 

Sec.  343.  In  all  cases  of  sales  of  property  the  terms  shall  be 
made  known  at  the  time ;  and  if  the  premises  consist  of  distinct 
farms  or  lots  they  shall  be  sold  separately. 

Sec.  344.  Neither  of  the  referees,  nor  any  person  for  the  benefit 
of  either  of  them,  shall  be  interested  in  any  purchase ;  nor  shall 
a  guardian  of  an  infant  party  be  interested  in  the  purchase  of 
any  real  property,  being  the  subject  of  the  actions,  except  for  the 
benefit  of  the  iniant.  All  sales  contrary  to  the  provisions  of  this 
section  shall  be  void. 

Sec.  345.  After  completing  the  sale  of  the  property,  or  any 
part  thereof,  ordered  to  oe  sold,  the  referee  shall  report  the  same 
to  the  court,  with  a  description  of  the  diflferent  parcels  of  land  sold 
to  each  purchaser,  the  name  of  the  purchaser,  the  price  paid  or 
secured,  the  terms  and  condition  of  the  sale,  and  the  securities, 
if  any  taken.  The  report  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  where  the  property  is  situated. 
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Sec.  346.  If  the  sale  be  confirmed  by  the  courts  an  order  shall 
be  entered  directing  the  referees  to  execute  conveyances  and  take 
securities  pursuant  to  such  sale,  which  they  are  hereby  authorized 
to  do.  Such  order  may  also  give  directions  to  them  respecting 
the  disposition  of  the  proceeds  of  the  sale. 

Sec.  347-  When  a  party  entitled  to  a  share  of  property,  or  an 
incombrancer  entitled  to  have  his  lien  paid  out  of  the  sale,  becomes 
H  purchaser,  the  referees  may  take  his  receipt  for  so  much  of  the 
proceeds  of  the  sale  as  belongs  to  him. 

Sec.  348.  The  conveyances  shall  be  recorded  in  the  county 
where  the  premises  are  situated,  and  shall  be  a  bar  against  all 
persons  interested  in  the  property  in  any  way,  who  shall  have 
been  named  as  parties  in  ttie  action,  and  against  all  such  parties 
and  persons  as  were  unknown,  if  the  summons  had  been  served  by 
publication,  and  against  all  persons  claiming  from  them  or  either 
of  them. 

Sec.  349.  When  there  are  proceeds  of  sale  belonging  to  an 
Qoknown  owner,  or  to  a>  person  without  the  territory,  who  has  no 
l^al  representative  within  it,  the  same  shall  be  invested  in  secu- 
rities on  interest  for  the  benefit  of  persons  entitled  thereto. 

Sec.  350.  When  the  security  of  the  proceeds  of  sale  is  taken, 
or  when  an  investment  of  any  such  proceeds  is  made,  it  shall  be 
done,  except  as  herein  otherwise  provided,  in  the  name  of  the 
clerk  of  the  county  where  the  papers  are  filed  and  his  successors 
in  office,  who  shall  hold  the  same  for  the  use  and  benefit  of  the 
parties  interested,  subject  to  the  order  of  the  court. 

Sec.  351.  When  security  is  taken  by  the  referees  on  a  sale, 
and  the  parties  interested  in  such  security,  by  an  instrument  in 
writing  under  their  hands  delivered  to  the  referees,  agree  upon 
the  shares  and  proportion  to  which  they  are  respectively  entitled ; 
or  when  shares  and  proportions  have  been  previously  adjudged  by 
the  court,  such  securities  shall  be  taken  in  the  names  of  and  pay- 
able to  the  parties  respectivelv  entitled  thereto,  and  shall  be  de- 
livered to  such  parties  upon  tneir  receipt  therefor.  Such  agree- 
ment and  receipt  shall  be  returned  and  filed  with  the  derk. 

Sec.  352.  The  clerk  in  whose  name  the  security  is  taken  or  bv 
whom  an  investment  is  made,  and  his  successors  in  office,  shall 
receive  the  interest  and  principal  as  it  becomes  due,  and  apply  and 
invest  the  same  as  the  court  may  direct,  and  shall  file  in  his  office 
all  securities  taken  and  keep  an  account,  in  a  book  provided  and 
kept  for  that  purpose  in  the  clerk's  office,  free  for  inspection  by  all 
persons,  of  investments  and  moneys  received  by  him  thereon,  and 
the  disposition  thereof. 

Sec.  353.  When  it  appears  that  partition  cannot  be  made  equal 
between  the  parties,  according  to  their  respective  rights,  without 
prejudice  to  the  rights  and  interests  of  some  of  them,  and  a  par- 
tition be  ordered,  the  court  may  adjudge  compensation  to  be  made 
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by  one  party  to  another  on  account  of  the  inequality;  but  sucli 
compensation  shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  an  infant,  unless  it  shall  appear  that  such  infant 
has  personal  property  sufficient  for  that  purpose,  and  that  his  in- 
terest will  be  promoted  thereby ;  and  in  all  cases  the  court  shall 
have  the  power  to  make  compensatory  adjustment  between  the 
respective  parties,  according  to  the  ordinary  principles  of  equity. 

Sec.  354.  When  the  share  of  an  infant  is  sold,  the  proceeds  of 
the  sale  may  be  paid,  by  the  referee  making  the  sale,  to  bis  general 
guardian,  or  the  special  guardian  appointed  for  him  in  the  action, 
upon  giving  the  security  required  by  law  or  directed  by  the  order 
of  the  court. 

Sec.  355.  The  guardian  who  may  be  entitled  to  the  custody 
and  management  of  the  estate  of  an  insane  person,  or  other  per- 
son adjudged  incapable  of  conducting  his  own  affairs,  whose  in- 
terest m  real  property  shall  have  been  sold,  may  receive,  in  behalf 
of  such  person,  his  share  of  the  proceeds  of  such  real  property  from 
the  referees,  on  executing,  with  sufficient  sureties,  an  undertaking/ 
approved  by  the  judge  of  the  court,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  and  just  account 
to  the  person  entitled,  or  to  his  legal  representative. 

Sec.  356.  The  general  guardian  of  an  infant,  and  the  guardian 
entitled  to  the  custody  and  management  of  the  estate  of  an  insane 
person,  or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  who  is  entrusted  in  real  estate  held  in  joint  tenancy  or  in 
common,  or  in  any  other  manner,  so  as  to  authorize  his  being 
made  a  party  to  an  action  for  the  partition  thereof,  may  con- 
sent to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  for  such  infant,  or  other  person  entitled,  and  may 
execute  a  release  in  his  behalf  to  the  owners  of  the  shares  of  the 
parts  to  which  they  may  be  respectively  entitled,  upon  an  order  of 
the  court. 

Sec  357.  The  costs  of  partition,  including  fees  of  referees  and 
other  disbursements,  shall  oe  paid  by  the  parties  respectively  en- 
titled to  share  in  the  lands  divided,  in  proportion  to  their  re- 
spective interests  therein,  and  mav  be  included  and  specified  in  the 
judgment;  in  that  case  there  shall  be  a  lien  on  the  several  shares, 
and  the  judgment  may  be  enforced  by  execution  against  such 
shares,  and  against  other  property  held  by  the  respective  parties. 
When,  however,  a  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation  to  be 
paid  by  the  parties  thereto,  or  any  of  them. 

Sec.  358.  The  court,  with  the  consent  of  the  parties,  may  ap- 
point a  single  referee,  instead  of  three  referees,  in  the  proceed- 
ings under  tne  provisions  of  this  chapter ;  and  the  single  referee, 
when  thus  appointed,  shall  have  all  the  powers  and  perform  all 
the  duties  required  of  the  three  referees.     . 
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CHAPTER  V. 

ACTIONS  FOR   THE   USURPATION   OF   AN  OFFICE  OR   FRANCHISE. 

See,  SS9.  Action  may  be  brought;  any  party  usurping,  ^c,  any 
office  of  franchise. 

Sec,  S60.  Name  of^^son  entitled  to  office  may  be  set  forth  in  the 
complaint;  if  fees  have  been  received  hy  the  usurper, 
he  mjay  be  arrested. 

See,  361.  Judgment  may  determine  Vie  rights  of  both  incumbent 
and  claimant 

Sec,  S62.   When  rendered  in  favor  of  applicant. 

Sec,  S6S,  Damages  may  be  recovered  by  successful  applicant 

Sec.  S6i.  When  several  persons  claim  the  same  office,  their  rights 
may  be  determined  by  a  single  action. 

Sec.  366,  If  defendant  found  guilty,  what  judgment  to  be  ren- 
dered against  him. 

Section  359.  An  action  may  be  brought  by  the  district  attor- 
ney, in  the  name  of  the  people  of  this  territory,  upon  his  own  in- 
formation, or  upon  the  complaint  of  a  private  party,  against  any 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises any  public  office,  civil  or  military,  or  any  franchise  within 
his  district,  in  the  territory;  and  it  shall  be  the  duty  of  the  dis- 
trict attorney  to  bring  the  action  whenever  he  has  reason  to  be- 
lieve that  any  such  office  or  franchise  has  been  usurped,  intruded 
into  or  unlawfully  held  or  exercised  by  any  person,  or  when  he  is 
directed  to  do  so  by  the  governor ;  and,  in  case  such  district  attor- 
ney shall  neglect  or  refuse  to  bring  such  action,  upon  the  com- 
plaint of  a  private  party, such  action  maybe  brought  by  such  pri- 
vate party  upon  his  own  relation,  in  the  name  of  tne  people  of  the 
territory. 

Sec.  360.  Whenever  such  action  is  broug'ht,  the  district  attor- 
ney or  relator,  in  addition  to  the  statement  of  the  cause  of  action, 
he  may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  rights  there- 
to; and  in  such  case,  upon  proof  by  affidavit  that  the  defendant 
has  received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a 
judge  of  the  supreme  court,  or  a  district  judge,  for  the  arrest  of 
eacH  defendant  and  holding  him  to  bail ;  and  thereupon  he  may 
he  arrested  and  held  to  bail,  in  the  same  manner,  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabilities  as  in 
other  civil  actions  where  the  defendant  is  subject  to  arrest. 
14 
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Sec.  361.  In  every  such  case  judgment  maybe  rendered  upon 
the  right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
justice  shall  require. 

Sec.  362.  If  the  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shsill  be  entitled,  after  taking  the  oath  of  office,  and  exe- 
cuting feuch  official  bond  as  may  be  required  by  law,  to  take  upon 
himself  the  execution  of  the  office. 

Sec.  363.  If  judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person, 
he  may  recover,  by  action,  the  damages  which  he  shall  have  sus- 
tained by  reason  of  the  usurpation  of  the  office  by  the  defendant. 

Sec.  364.  When  several  persons  claim  to  be  entitled  to  the  same 
office,  or  franchise,  one  action  may  be  brought  against  all  sach 
persons,  in  order  to  try  their  respective  rights  to  such  office  or 
franchise. 

Sec.  365.  When  a  defendant,  against  whom  such  action  has 
been  brought,  is  adjudged  guilty  of  usurping,  or  intruding  into,  or 
unlawfully  holding  any  office,  franchise,  or  privilege,  judgment 
shall  be  rendered  that  such  defendant  be  excluded  from  the  office, 
franchise,  or  privilege,  and  that  he  pay  the  costs  of  the  action. 
The  court  may  also,  in  its  discretion,  impose  upon  the  defendant 
a  fine,  not  exceeding  five  thousand  dollars,  which  fine,  when  col- 
lected, shall  be  paid  into  the  treasury  of  the  territory. 


TITLE  IX. 


OF   APPEALS  IN  CIVIL  ACTIONS. 

CHAPTER  I. 

APPEALS   IN  GENERAL. 

Sec.  S66.  Judgment  and  order  may  be  reviewed. 

Sec.  S67.  An  order  made  out  of  courts  without  notice^  may  be 

reviewed  by  the  judge  who  made  it. 
Sec.  368.  Avarty  aagrieved  may  appeal  in  certain  cases. 
Sec.  369.    within  what  time  appeal  may  be  taken. 
Sec.  370.  Appeal  may  be  make  by  fling  and  serving  notice 

thereof. 
Sec.  371.  The  appelant  shall,  within  twenty  days,  prepare  state- 

ment,  subject  to  amendment  arid  settlement. 
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See.  S7Z.  Omission  to  make  statement  or  amendment,  according 

to  preceding  section,  shall  he  a  waiver  thereof. 
Sec  S7S,  Time  for  preparing  statements  or  amendments  may 

be  e^rged:  ^ 

See.  S74*  Authentieatixm  of  statement. 
See.  S75.  Statement  shall  be  annexed  to  judgment  roll  or  order 

appealed  from. 
Sec.  376,  Appeals  from  an  order  made  upon  affidavit. 
See.  S77,  An  appeal  from  judgment;  the  court  may  review  in- 

termediate  orders. 
See.  S78,  Remedial  powers  of  the  appellate  court. 
Sec.  379.  Appellant  shall  furnish  requisite  papers. 


Section  366.  A  judgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final  by  this  act,  may  be  reviewed  as  pre- 
Bcribed  by  this  act. 

Sec.  367.  An  order  made  oat  of  court,  without  notice  to  the  ad- 
verse party,  may  be  vacated  or  modified  without  notice,  by  the 
judge  who  made  it,  or  may  be  vacated  or  modified  on  notice,  in 
the  manner  in  which  other  motions  are  made. 

Sec.  368.  Any  pfl'rty  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  this  title.  The  party  appealing  shall  be  known  as  the 
appellant  and  the  adverse  party  as  the  respondent. 

Sec.  369.  An  appeal  may  be  taken :  First.  From  a  final  judg- 
ment in  an  action  or  special  proceeding  commenced  in  the  court 
in  which  the  judgment  is  rendered,  within  one  year  after  the 
rendition  of  the  judgment.  Second.  From  a  judgment  rendered 
on  ao  appeal  from  an  inferior  court,  within  ninety  days  after  the 
rendition  of  the  judgment.  Third.  From  an  order  granting  or 
refusing  a  new  trial ;  from  an  order  granting  or  dissolving  an  in- 
junction; from  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; from  an  order  dissolving  or  refusing  to  dissolve  an  attach- 
ment, or  from  any  special  order  made  after  a  final  judgment;  and 
from  an  interlocutory  judgment  in  actions  for  partition  of  real 
property,  within  sixty  days  after  the  order  or  interlocutory  judg- 
ment is  made  and  enterea  in  the  minutes  of  the  court. 

Sec.  370.  The  appeal  shall  be  made  bv  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from  is  en- 
tered, a  notice  stating  the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  copy  of  the  notice  upon  the  adverse 
party  or  his  attorney. 

Sec.  371-  When  the  party  who  has  the  right  to  appeal  wishes 
a  statement  of  the  case  to  be  annexed  to  the  record  of  the  judg- 
ment or  order,  he  shall,  within  twentv  days  after  the  entry  of 
3uch  judfi;ment  or  order,  prepare  sucn  statement,  which  snail 
state  speafically  the  particular  errors  or  grounds  upon  which  he 
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intenda  to  rely  on  the  appeal,  and  shall  contain  so  much  of  the 
evidence  as  may  be  necessary  to  explain  the  particular  errors  or 
groands  specified,  and  file  tne  same  with  the  derk  of  the  court, 
and  give  notice  to  the  opposite  party,  or  his  attorney,  of  such 
filing.  The  respondent  may,  within  five  days  thereafter,  prepare 
amendments  to  such  statement,  and  file  the  same,  and  serve  notice 
thereof  on  the  opposite  party.  The  statement  and  amendments 
which  may  be  filed  shall  be  presented  to  the  judge  or  court,  upon 
notice  of  two  days  to  the  opposite  party,  and  a  true  statement  snail 
thereupon  be  settled  by  the  judge  or  court.  If  no  amendments 
are  filed,  the  statement  may  be  presented  to  the  judge  or  court 
without  any  notice  to  the  respondent. 

Sec.  372.  If  the  party  shall  omit  to  make  a  statement  within 
the  time  above  limited,  he  shall  be  deemed  to  have  waived  his  right 
thereto ;  and  when  a  statement  is  made,  and  the  parties  shall  omit, 
within  the  several  times  above  limited,  the  one  party  to  propose 
amendments,  the  other  to  notify  an  appearance  before  the  judge, 
they  shall  respectively  be  deemed,  the  former  to  have  agreed  to 
the  statement  as  prepared,  and  the  latter  to  have  agreed  to  the 
amendments  as  proposed ;  but  the  judge  who  heard  the  cause  shall, 
notwithstanding  such  omission,  or  implied  agreement,  have  power 
to  correct  any  misstatement  of  facts  or  of  his  rulings  which  such 
statement  may  contain. 

Sec.  373.  The  several  periods  of  time  above  limited  may  be  en- 
larged, upon  good  cause  shown,  by  the  judge  before  whom  the 
cause  was  tried. 

Sec.  374.  The  statement,  when  settled  by  the  judge,  shall  be 
signed  by  him,  with  his  certificate  that  the  same  has  been  allowed, 
and  is  correct ;  when  the  statement  is  agreed  upon  by  the  parties, 
they  or  their  attorneys  shall  sign  the  same,  witn  their  certificate 
that  it  has  been  agreed  upon  by  them,  and  is  correct.  In  either 
case,  when  settled  or  agreed  upon,  it  shall  be  filed  with  the  clerk. 

Sec.  375.  A  copy  of  the  statement  shall  be  annexed  to  a  copy 
of  so  much  of  the  judgment  roll  as  shall  be  included  in  the  trans- 
cript on  appeal,  if  the  appeal  be  from  the  judgment;  if  the  appeal 
be  from  an  order,  to  a  copy  of  such  order. 

Sec.  376.  The  provisions  of  the  last  five  preceding  sections  shall 
not  apply  to  appeals  taken  from  an  order  made  upon  affidavit  filed ; 
b%t  such  affidavit  shall  be  annexed  to  the  order,  in  the  place  of  the 
statement  mentioned  in  those  sections. 

Sec.  377.  Upon  an  appeal  from  a  judgment,  the  court  may  re- 
view any  intermediate  order  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

Sec.  378.  Upon  an  appeal  from  a  judgment,  or  order,  the  ap- 
pellate court  may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from,  in  the  respect  mentioned  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties ;  and  may  set  aside,  or  confirm, 
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or  modify  any  or  all  of  the  proceedings  subsequent  to,  or  depend- 
ent upon,  such  judgment  or  order,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  judgment  or  order  is  re- 
Tersed  or  modified,  the  appellate  Court  may  make  complete  resti- 
tution of  all  property  and  rights  lost  by  the  erroneous  judgment 
or  order ;  and  when  it  appears  to  the  appellate  court  that  the  ap- 
peal was  made  for  delay,  it  may  add  to  the  costs  such  damages  as 
may  be  just. 

Sec.  379.  On  an  appeal  from  a  final  judgment,  the  appellant 
shall  furnish  the  court  with  a  transcript  of  the  notice  of  appeal, 
undertaking,  or  undertakings,  on  appeal,  the  pleadings  or  amended 
pleadings,  as  the  case  may  be,  whicn  form  the  issues  tried  in  the 
case,  the  judgment,  and  such  other  parts  of  the  judgment  roll, 
and  no  more,  as  are  necessary  to  present  or  explain  the  points  re- 
lied on,  and  the  statement,  if  there  be  one,  certified  by  the  attor- 
neys of  the  parties  to  the  appeal,  or  by  the  clerk,  to  be  correct 
On  appeal  from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  appellant  shall  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  undertaking,  or  undertakings,  on  appeal,  the 
judgment  or  order  appealed  from,  and  a  copy  of  the  papers  used 
on  the  hearing  in  the  court  below ;  such  copies  to  be  certified,  in 
like  manner,  to  be  correct.  If  any  written  opinion  be  placed  on 
file,  in  rendering  the  judgment,  or  making  the  order  in  the  court 
below,  a  copy  shall  be  furnished.  If  the  appellant  fail  to  furnish 
the  requisite  papers,  the  appeal  may  be  dismissed. 


CHAPTER  11. 

APPEALS  TO  THE  SUPREME  COURT  FROM  THE  DISTRICT  COURTS. 

&c.  380.   When  an  appeal  may  he  taken. 

Sec.  S81.  AppeUanU  shall  JUe  undertaking  vnihinjive  days. 

Sec.  S82.   Undertaking  on  appeal  from  a  money  judgment. 

Sec.  383.  Appeal  from  a  jvdgmerU  for  delivery  of  documents  or 
personal  property. 

See.  384,.  Appeal  from  a  judgment  directing  the  execution  of  a 
conveyance,  etc. 

Sec.  386.  An  undertaking  on  appeal  from  a  judgment  concern- 
ing real  property. 

See.  386.  Stay  of  proceedings,  the  security  on  appeal  may  he 
limitea  in  case  of  executor^  6fc. 

See.  387.  Undertaking  Tnay  he  in  one  instrument  or  several. 

See.  388.  Justification  of  sureties  on  undertaking  on  appeal. 
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Sec.  S89.   Undertaking  in  cases  not  specified  above. 
Sec.  S90.  Appeals  may  he  brought  to  a  hearing  on  notice. 
Sec.  S91.  On  judgment  on  appeal  a  remittatur  shall  be  certified 
to  the  clerk  of  the  court  below. 

Sec.  380.  An  appeal  may  be  taken  to  the  supreme  court  from 
the  district  courts  in  the  following  cases :  First.  From  a  final 
judgment  entered  in  an  action  or  special  proceeding  commenced 
in  those  courts  or  brought  in  these  courts  from  other  courts. 
Second.  From  an  order  granting  or  refusing  a  new  trial ;  from  an 
order  granting  or  dissolving  an  injunction  ;  from  an  order  refus- 
ing to  grant  or  dissolve  an  injunction;  from  an  order  dissolving 
or  refusing  to  dissolve  an  attachment;  from  any  special  order 
made  after  final  judgment ;  and  from  such  interlocutory  judgment 
in  actions  for  partition  as  determines  the  rights  and  interests  of 
the  respective  parties  and  directs  partition  to  be  made. 

Sec.  381.  To  render  an  appeal  eflFectual  for  any  purpose  in  any 
case,  a  written  undertaking  shall  be  executed  on  tne  part  of  the 
appellant  by  at  least  two  sureties,  to  the  effect  that  the  appellant 
will  pay  all  damages  and  costs  which  maybe  awarded  against  him 
on  the  appeal,  not  exceeding  three  hundred  dollars,  or  that  saja 
shall  be  deposited  with  the  clerk  with  whom  the  judgment  or 
order  was  entered  to  abide  the  result  of  the  appeal.  Sucn  under- 
taking shall  be  filed  or  such  deposit  made  witn  the  clerk  within 
five  days  after  the  notice  of  appeal  is  filed. 

Sec.  382.  If  the  appeal  be  from  a  judgment  or  order  directing 
the  payment  of  money,  it  shall  not  stay  the  execution  of  the  judg- 
ment or  order,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant  by  two  or  more  sureties,  stating  their  places 
of  residence  and  occupation,  to  the  effect  that  they  are  bound  in 
double  the  amount  named  in  the  judgment  or  order,  that  if  the 
judgment  or  order  appealed  from,  or  any  part  thereof,  be  affirmed, 
the  appellant  shall  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as  to  which  the 
judgment  or  order  shall  be  affirmed,  if  affirmed  only  in  part;  and 
all  damages  and  costs  which  shall  be  awarded  against  the  appel- 
lant upon  the  appeal. 

Sec.  3S3.  If  the  judgment  or  order  appealed  from  direct  the  as- 
signment or  delivery  of  documents  or  personal  property,  the  exe- 
cution of  the  judgment  or  order  shall  not  be  stayed  by  appeal, 
unless  the  things  required  to  be  assigned  or  delivered  be  placed  in 
the  custody  of  such  officer  or  receiver  as  the  court  may  appoint; 
or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appel- 
lant, with  at  least  two  sureties,  and  in  such  amount  as  the  court 
or  the  judge  thereof  may  direct,  to  the  effect  that  the  appellant 
will  obey  the  order  of  the  appellate  court  upon  the  appeal. 
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Sec.  384.  If  the  judgment  or  order  appealed  from  direct  the  ex- 
ecution of  a  conveyance  or  other  instrument,  the  execution  of  the 
judgment  or  order  shall  not  be  stayed  by  the  appeal  until  the  in- 
strument is  executed  and  deposited  with  the  clerk,  with  whom  the 
judgment  or  order  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

Sec.  385.  If  the  judgment  or  order  appealed  from  direct  the  sale 
or  delivery  of  possession  of  real  property,  the  execution  of  the 
same  8ha}][  not  be  stayed  unless  a  written  undertaking  be  executed 
on  the  part  of  the  appellant,  with  two  or  more  sureties,  to  the 
effect  that  during  the  possession  of  such  property  by  the  appellant 
he  will  not  commit,  or  suffer  to  be  committ^^  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the  judgment 
or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  rendered  or  order  made,  and  which  shall 
bespecifiedin  the  undertaking.  When  the  judgmentis  for  thesale 
of  mortgaged  premises,  and  the  payment  of  a  deficiency  arising 
upon  the  sale,  the  undertaking  shall  also  provide  for  the  payment 
of  such  deficiency. 

Sec.  386.  Whenever  an  appeal  is  perfected  as  provided  in  the 
preceding  section  of  this  chapter,  it  shall  stay  all  further  proceed- 
ings in  the  court  below  upon  the  judgment  or  order  appealed  from, 
or  upon  the  matters  embraced  therein ;  and  on  appeal  and  filing  an 
appeal  bond  on  appeal  from  an  order  discharging  an  attachment, 
said  attachment  shall  not  be  dissolved  and  shall  remain  in  full 
force  until  the  cause  be  disposed  of  on  appeal ;  but  the  court  below 
may  proceed  upon  any  other  matter  embraced  in  the  action  and 
not  affected  by  the  order  appealed  from. 

And  the  court  below  may,  in  its  discretion,  dispense  with  or 
limit  the  security  required  by  said  sections  when  the  appellant  is 
an  executor,  administrator,  trustee,  or  other  person  acting  in 
another  s  right :  Provided,  That  an  appeal  shall  not  continue  in 
force  on  an  attachment  unless  an  undertaking  be  executed  and 
filed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  in 
double  the  amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may  sustain 
by  reason  of  the  attachment,  in  case  the  orcfer  of  the  court  below 
be  sustained ;  and  unless,  also,  notice  of  the  appeal  be  given  within 
five  days  after  the  entry  of  the  order  appealed  from,  and  such  ap- 
peal be  perfected  and  the  undertaking  in  this  section  mentioned 
oe  filed  within  five  days  thereafter. 

Sec.  387.  The  undertaking  prescribed  by  sections  three  hundred 
and  eighty-one,  three  hundred  and  eighty-two,  three  hundred  and 
eighty-three,  three  hundred  and  eighty -five,  may  be  in  one  instru- 
ment or  several,  at  the  option  of  the  appellant. 
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Sec.  388.  An  undertaking  upon  appeal  shall  be  of  no  effect 
unless  it  be  accompanied  by  the  affidavits  of  the  sureties  that  they 
are  each  worth  the  amount  specified  therein  over  and  above  all 
their  just  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution,  except  where  the  judgment  exceeds  tnree  thousand  dol- 
lars, and  the  undertaking  is  executed  by  more  than  two  suretieA 
they  may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  that  expressed  in  the  undertaking  if  the  whole 
amount  be  equivalent  to  tnat  of  two  sufficient  sureties.  ^ 

The  adverse  party,  however,  may  except  to  the  sufficiency  of 
the  sureties  to  the  undertaking  or  undertakings  mentioned  in  sec- 
tions three  hundred  and  eighty-one,  three  hundred  and  eighty- 
two,  three  hundred  and  eighty-three,  and  three  hundred  and 
eighty-five,  at  any  time  within  thirty  days  after  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within  twenty  days 
after  the  appellant  or  appellants  shall  have  been  servea  with 
notice  of  sucn  exception,  justify  before  a  judge  of  the  court  below, 
a  probate  judge  or  county  clerk,  upon  five  days'  notice  to  theap- 
ellant,  execution  of  the  judcment  or  decree  appealed  from  shall 
e  no  longer  stayed;  and  in  all  cases  where  an  undertaking  is  re- 
quired on  appeal  by  the  provisions  of  this  act,  a  deposit  in  the 
court  below  of  the  amount  of  the  judgment  appealed  from  and 
three  hundred  dollars  in  addition  shall  be  equivalent  to  filing  the 
undertaking;  and  in  all  cases  the  undertaking  or  deposit  may  be 
waived  by  the  written  consent  of  the  respondent. 

Sec.  389.  In  cases  not  provided  for  in  sections  three  hundred 
and  eighty-one,  three  hundred  and  eighty-two,  three  hundred  and 
eighty-three,  and  three  hundred  and  eighty-five,  the  perfecting  of 
an  appeal  by  giving  the  undertaking,  and  the  justification  of  the 
sureties  therein  if  reouired,  on  making  the  deposit  mentioned  in 
section  three  hundred  and  eighty-one,  shall  stay  proceedings  in 
the  court  below  upon  the  judgment  or  order  appealed  from,  except 
where  it  directs  the  sale  of  perishable  property,  the  court  below 
may  order  the  property  to  be  sold  and  tne  proceeds  thereof  to  be 
deposited  to  abide  the  judgment  of  the  appellate  court. 

Sec.  390.  Appeals  in  the  supreme  court  may  be  brought  to  a 
hearing  by  either  party  upon  notice  of  three  days  to  the  opposite 
parties.  Before  the  argument  each  party  shall  furnish  to  the 
other  and  each  of  the  justices  a  copy  of  his  points  and  authorities; 
or  either  party  may  file  one  copy  tnereof  with  the  clerk,  who  shall 
cause  the  requisite  copies  to  be  made. 

Sec.  391.  When  judgment  is  rendered  upon  appeal,  it  shall  be 
certified  by  the  clerk  of  the  supreme  court  to  the  clerk  with  whom 
the  judgment  roll  is  filed  or  the  order  appealed  from  is  entered. 
In  cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  shall  attach  the  certificate  to  the  judgment  roll  and 
enter  a  minute  of  the  judgment  of  the  supreme  court  on  the  docket 
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against  the  original  entry.  In  cases  of  appeal  from  an  order,  the 
clerk  shall  enter  at  length  in  the  records  of  the  court  the  certifi« 
cate  received,  and  minnte  against  the  entry  of  the  order  appealed 
from,  reference  to  the  certificate,  with  a  brief  statement  that  such 
order  has  been  affirmed,  reversed,  or  modified,  as  the  case  may  be, 
by  the  snpreme  coart  on  appeal. 


•  CHAPTER  III. 

WRIT  OF  ERROR. 

Sec.  S9i.  Final  judgment  examined  in  disiriot  court,  or  supreme 
court,  on  writ  of  error,  except  in  chancery. 

Sec.  S9S.  To  he  proeecuted  vnihin  eix  months ;  bui  ^absent  two 
years,  not  to  exceed  five  years. 

See.  S9J^    When  deemed  to  have  been  issued. 

See.  S96.  Clerk  to  issue  notice  to  defendarU. 

See.  S96.  How  served. 

See.  S97.  Transcript,  what  to  contain. 

See.  S98.  Court  to  fix  time  for  assigning  errors  and  filing  join- 
ders. 

See.  399.  Jtidgmerd  may  he  mjodified,  affirmed,  reversed,  or  set 
aside. 

Sec.  400.  If  undertaking  for  costs  contain  additional  undertake 
ings,  damages  may  he  given  defendant. 

Sec.  401.  Form  of  undertaking  for  writ  of  error. 

See.  402.  If  either  party  die,  or  single  woman  marry,  proper 
parties  made. 

See.  403.  Any  one  party  or  privy  to  judgment  may  prosecute 
writ  of  error. 

See.  404*  Reversal  of  judgment  not  to  affect  title,  if  sold  to  a 
stranger. 

See.  4O6.  When  supreme  court  equally  divided,  case  continued 
until  aU  present. 

Sec.  392.  Every  final  judgment,  order,  or  decision  of  a  district 
court,  except  in  chancery,  may  be  examined  upon  a  writ  of  error 
in  the  same  court  for  error  in  fact,  in  the  supreme  court  for  error 
inlaw. 

Sec.  393.  Every  such  writ  shall  be  prosecuted  within  six 
months  and  not  after.  But  if  the  party  entitled  to  have  such 
writ  shall  be  absent  from  the  territory,  and  shall  not  have  been 
personally  served  with  process,  nor  appeared  to  the  action,  or  if 
such  party  be  an  infant,  or  married  woman,  or  imprisoned,  or 
ioaane,  then  such  writ  may  be  prosecuted  within  two  years  after 
15 
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the  removal  of  sacli  disability  and  not  after:  Prcmded,  That 
absence  fix>m  the  territorj  shall  not  entitle  the  party  to  a  longer 
time  than  five  years.  The  time  limited  shall  incloae  the  day  on 
which  the  judffment  is  rendered,  or  the  order  or  decision  is  made, 
or  on  which  the  disability  ceases. 

Sec.  394.  A  writ  of  error  shall  be  deemed  to  have  issued  on 
the  day  on  which  the  plaintiff  in  error  shall  file  in  the  office  of 
the  clerk  of  the  district  court  where  the  record  is,  a  written 
undertaking,  executed  by  two  sureties,  to  be  approwd  by  the 
clerk,  for  the  payment  of  all  the  costs  of  such  proceeding,  and  it 
shall  not  be  necessary  in  any  stage  of  the  proceedings  actually  to 
sue  out  the  writ  of  error. 

Sec.  395.  On  the  filing  of  such  undertaking,  the  clerk  shall 
issue  a  notice  to  the  defendant  in  error,  under  the  s*eal  of  the 
court,  specifying  the  court  in  which  and  the  time  when  he  is  to 
appear  to  protect  his  interests,  and  if  the  prceeipe  direct  ibe  writ 
to  be  made  returnable  to  the  supreme  court,  he  shall  send  thither 
a  transcript  of  the  record,  under  the  seal  of  the  court.  Such 
notice  may  be  as  nearly  as  applicable  in  the  following  form : 

Territory  of  Montana,  1 


County  of- 

To  C D- 


You  are  hereby  notified  that  A B has  sued  a  writ 

of  error,  from  the  supreme  court,  to  reverse  the  decision  of  the 
district  court  of  said  county,  given  in  your  favor  against  the  said 

A B at  the term  of  18 — — ,  and  unless 

you  appear  in  the  said  supreme  court  on  the Monday  of 

,  18 ,  the  cause  will  be  heard  in  your  absence. 

Witness  the  seal  of  the  district  court  the day  of ■, 

18 . 

[Seal.]  E F 


CUrk. 

Sec.  396.  The  notice  mav  be  served  on  the  defendant  in  error 
or  his  attorney  of  record,  by  any  sheriff  within  his  county,  and 
shall  be  by  delivering  a  copy  thereof,  or  it  may  be  served  by  any 
other  disinterested  person,  and  the  return  of  the  sheriff  endorsed 
thereon,  or  the  affidavit  of  such  other  disinterested  person,  shall 
be  evidence  thereof,  and  if  served  ten  days  before  the  return  day, 
the  cause  may  be  heard  at  that  term.  If  returned  not  found,  the 
court  of  error  may  make  such  order  for  the  publication  as  shall 
appear  most  likely  in  the  particular  case  to  convey  knowledge  of 
the  proceedings  to  the  defendant  in  error,  and  may  then  proceed 
as  if  the  notice  had  been  personally  served. 

SSec.  397.  The  transcript  shall  contain  a  copy  of  the  writ  and 
return,  the  pleadings,  the  journal  entries  and  the  bills  of  exception, 
the  exception  and  return,  and  such  other  matters  as  the  court  or 
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judge  shall  have  ordered  to  bo  made  a  part  of  the  record.    Either 
party  may  have  a  certiorari  to  supply  any  diminution  of  the  record. 

Sec.  398.  The  court  of  error  may  £x  the  time  for  assigning 
errors  and  filing  joinders.  If  errors  in  law  be  assigned,  no  join- 
ders shall  be  necessary.  One  or  more  errors  in  fact  may  be 
assigned,  and  the  defendant  may  put  in  the  common  joinder  as  a 
demurrer  thereto,  or  may  traverse,  or  confess  and  avoid  the  facts 
assigned  for  error,  and  a  separate  issue  shall  be  made  in  each. 

Sec.  399.  The  judgment,  or  other  matter  complained  of,  may 
be  affirmed,  or  may  be  reversed,  or  set  aside,  in  wnole  or  in  part, 
or  may  be  modifiea,  or  a  different  judgment  or  order  may  be  sub- 
stituted for  that  complained  of,  and  the  cause  may  be  remitted  to 
the  district  court  for  such  further  proceedings  as  the  supreme 
court  by  mandate  shall  direct.  Executions  may  issue  from  the 
9Qpreme  court,  or  its  judgments  may  be  executed  by  the  district 
court  on  mandate  for  that  purpose. 

Sec.  4(X).  If  the  undertaking  for  costs  contain  an  additional 
undertaking  to  pay  the  judgment  if  affirmed,  and  damages,  or  any 
new  or  modified  judgment  that  may  be  ^iven  against  the  plaintiff 
in  error,  then  all  further  proceedings  oy  way  of  executing  the 
judgment  shall  forthwith  cease,  until  further  order  of  the  court 
of  error.  In  such  case,  if  the  judgment  be  affirmed  or  modified, 
or  any  new  judgment  be  given  against  the  plaintiff  in  error, 
damages  may  be  awarded  to  the  defendant  in  error,  not  exceeding 
ten  per  cent,  upon  the  amount  of  the  j  udgment,  exclusive  of  interest 
and  costs,  if  it  manifestly  appear  that  the  proceeding  was  without 
probable  cause,  and  merely  for  delay ;  and  in  case  where  judgment 
is  rendered  against  the  plaintiff  in  error,  judgment  shall  also  be 
rendered  against  the  sureties  in  the  undertakmg  to  the  extent  of 
their  liability,  and  execution  shall  issue  against  them  accordingly. 

Sec.  401.  The  undertaking  for  a  writ  of  error  may  be  in  the 
following  form : 


A B 1      District  Court,  County  of- 

t».  V  Judgment- 


^^^"^■''^^-t-w^^'^wm 


C D )  at term,  18—. 

We  promise  to  pay  all  costs  awarded  against  A B ,  oni 

his  writ  of  error  in  this  cause, — and  also  the  judgment  if  affirmed, — 
and  the  damages,  or  any  new  or  modified  judgment  that  may  be 
given  against  him. 

E F ., 


Q H. 


Sec.  402.  If,  after  the  undertaking  be  filed,  either  party  shalL 
die,  or,  being  a  single  woman,  shall  marry,  the  proper  persons- 
may,  on  motion,  be  made  parties,  and  the  causes  shall  proceed  to* 
judgment. 
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Sec.  403.  Any  person  who  may  be  a  party  or  privy  in  any 
judgment,  order,  or  decision,  may  prosecute  a  writ  of  error  to  re- 
verse the  same  to  the  benefit  of  all  parties  and  privies  therein,  and 
no  other  party  or  privy  shall  afterwards  prosecute  a  writ  of  error 
for  the  same  cause. 

Sec.  404.  The  reversal  of  a  judgment,  order,  or  decision  shall 
not  affect  the  title  to  the  property  sold  upon  an  execution  issued 
upon  such  judgment,  order,  or  decision  it  such  property  be  pur- 
chased at  tne  sale  by  a  stranger,  but  if  purchased  by  the  judgment 
creditor,  the  plaintiff  in  error  may  bring  an  action  for  the  recovery 
of  the  same,  and  the  court  may  award  restitution  or  render  such 
other  judgment  as  justice  shall  require. 

Sec.  405.  When  the  supreme  court  shall  be  eaually  divided  in 
opinion,  the  cause  shall  stand  continued  until  all  the  judges  are 
present. 


CHAPTER  IV. 

APPEALS  FROM  PROBATE  TO  DISTRICT  COURTS. 

JSec.  IfiS.  How  taken. 

Sec,  407,  To  be  taken  vnthin  thirty  days  after  entry  of  order  or 

decree. 
Sec.  408,  To  be  brought  to  a  hearing  at  the  earliest  practicable 

period, 
.Sec,  409.  Any  person  may  appeal,    Party  appealing  known  as 

appellant,  or  as  respondent. 
Sec.  410.  Alt  appeals  taken  under  last  section  to  be  perfected 

within  thirty  days. 
Sec.  41  i'  Cbpy  of  notice  of  appeal  to  be  served  on  adverse  parly 

or  his  attorney. 
Sec.  41^'  Party  appealing  file  undertaking  with  judge  or  derk. 
.Sec,  41s.  If  party  in  whose  favor  judgment  is  rendered  appeal, 

shall  file  an  undertaking  for  costs. 
Sec.  414'  Undertaking  to  be  accompanied  by  affidavit  of  sureties. 
Sec.  415,  Judge  or  cUrk  to  make  transcript  within  ten  days. 
Sec.  4I6.  If  execution  has  issued  proceedings  to  be  stayed. 
<Sec,  417.  If  judgment  not  reduced^  enlarged,  or  revised,  appd- 

lant  not  to  recover  costs, 
.Sec.  4I8,  Case — how  tried,  and  on  what  papers,  in  district  court. 
Sec.  419.  Sheriff  charoed  with  execution  of  process.     To  receive 

fees  proviaed  by  law. 

Section  406.    An  appeal  may  be  taken  from  a  probate  court  to 
the  district  court  of  the  district  in  which  the  probate  court  is  held 
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io  the  following  cases :  First.  From  an  order  or  decree  admitting 
a  will  to  probate  or  refusing  the  same.  Second.  From  an  order 
setting  apart  property  or  making  an  allowance  for  the  widow  or 
children.  Third.  From  an  order  granting  letters  testamentary  or 
of  administration,  or  appointing  a  guardian  of  an  infanb  or  of  in- 
sane person,  or  of  a  person  incompetent  to  manage  his  property, 
or  refusing  to  grant  such  letters  or  to  make  such  appointment  or 
making  such  Tetters  of  appointment.  Fourth.  From  an  order 
directing  the  sale  or  conveyance  of  real  property.  Fifth.  From  an 
orfer  or  decree  by  which  a  debt,  claim,  legacy,  or  distributive 
share  is  allowed,  or  payment  thereof  directed,  or  by  which  such 
allowance  or  direction  is  refused.  Sixth.  From  an  order  made  on 
the  settlement  of  an  executor,  administrator,  or  guardian. 

Sec.  407.  The  appeal  shall  be  taken  within  thirty  days  after 
the  order  or  decree  appealed  from  is  entered  with  the  clerk. 

Sec.  408.  Appeals  from  the  probate  court  shall  be  brought  to 
a  hearing  at  the  earliest  period  practicable.  For  the  failure  to 
proeecute  an  appeal  or  unnecessary  delay  in  bringing  it  to  a  hear- 
ing, the  district  court  may  order  the  appeal  to  be  dismissed. 

Sec.  409.  In  cases  other  than  those  provided  for  in  section 
nombered  four  hundred  and  (six),  any  party  feeling  aggrieved  by 
the  judgment  of  the  probate  court  in  any  civil  action  may  appeal 
therefrom  to  the  district  court  for  the  county  in  which  said  pro* 
bate  court  is  held,  or  to  which  it  may  be  attached  for  judicial  pur- 
poses. The  party  appealing  shall  be  known  as  the  appellant,  and 
the  adverse  party  as  the  respondent. 

Sec.  410.  All  appeals  taken  by  virtue  of  the  provisions  of  the 
last  section  shall  be  perfected  within  thirty  days  from  the  rendi- 
tion of  the  judgment  appealed  from,  and  shall  be  tried  de  novo,  in 
said  district  court. 

Sec.  411.  The  appeal  shall  be  taken  by  filing  with  the  clerk 
of  the  court  in  which  the  judgment  appealed  from  is  entered,  or 
with  the  judge  of  said  court,  if  there  be  no  clerk,  a  notice  stating 
the  appeal  from  the  same,  and  serving  a  copy  of  such  notice  upon 
the  adverse  party  or  his  attorney. 

Sec.  412.  The  party  appealing  shall  file  with  the  judge  or  clerk 
of  said  court,  within  five  days  from  the  filing  of  the  notice  of 
appeal,  as  provided  in  the  last  section,  an  undertaking  in  double 
the  amount  of  the  iudgment  appealed  from,  or  if  the  judgment  be 
for  the  recovery  oi  specific  personal  property,  in  double  the  value 
of  such  property,  with  at  least  two  sufficient  sureties,  and  con- 
ditioned that  the  party  appealing  will  pay  any  judgment  that  may 
be  rendered  against  him  in  the  district  court,  as  well  as  all  costs 
that  may  be  awarded  against  him,  and  for  the  prosecution  of  such 
appeal  with  effect. 

Sec.  413.  If  the  party  appealing  be  the  party  in  whose  favor 
judgment  was  rendered,  he  shall  likewise  execute  and  file  an 
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undertaking  as  aforesaid,  in  a  sum  equal  to  doable  the  amoant  of 
tiie  costs  in  the  case,  conditioned  to  pay  all  costs  that  may  be 
adjudged  against  him,  and  for  the  prosecution  of  such  appeal  with 
efrect. 

Sec.  414.  The  undertaking  provided  for  in  the  two  preceding 
sections,  shall  be  accompanied  by  the  affidavit  of  the  sureties  that 
they  are  residents  of  the  county,  and  householders  or  freeholders 
thereof,  and  each  worth  the  amount  specified  in  the  undertaking, 
over  and  above  their  debts,  liabilities,  and  property  by  law  exempt 
from  execution,  but  several  sureties  may  state  that  they  are  worth 
less  than  the  amount  mentioned  in  the  undertaking,  oeside  each 
exemptions,  if  the  whole  amount  equals  the  amount  of  two  suffi- 
cient sureties. 

Sec.  416.  Within  ten  days  after  filing  the  notice  of  appeal  and 
undertaking  provided  for  in  the  preceding  sections,  and  payment 
of  fees  therefor,  the  said  judge  or  clerk  of  said  court  shall  make 
a  full  and  complete  transcript  from  the  docket  of  all  proceedings 
had  in  said  action,  and  transmit  the  same,  together  with  the  com- 
plaint, answer,  motions,  pleadings,  and  all  other  papers  pertaining 
to  or  belonging  to  said  cause,  to  the  clerk  of  said  district  court. 

Sec.  416.  If  any  execution  shall  have  been  issued  upon  a  judg- 
ment appealed  from,  the  judge  or  derk  of  said  court,  upon  receiv- 
ing the  notice  and  undertaking  as  hereinbefore  provided,  shall 
issue  an  order  directing  the  officer  having  such  execution  in  his 
possession,  or  charged  with  the  execution  of  the  same,  to  stay  all 
proceedings  thereunder.  Such  officer,  upon  the  payment  of  his 
fees  for  services  rendered  on  such  execution,  shall  tnereupon  re- 
linquish all  property  levied  upon  by  him,  and  deliver  the  same, 
together  witn  all  money  collected  from  sales  or  otherwise,  to  the 
judgment  debtor. 

Sec.  417.  If  the  party  appealing  to  the  district  court,  as  pro- 
vided in  this  act,  shall  fail  to  reauce  or  enlarge  the  judgment 
appealed  from,  ten  dollars  or  more,  or  revise  the  same  in  said 
district  court,  he  shall  not  recover  any  of  the  costs  of  appeal. 

Sec.  418.  That  all  appeals  taken  by  virtue  of  this  act  shall  be 
tried  in  the  district  court  upon  the  papers  in  the  cause,  as  if  the 
same  had  originally  been  instituted  in  said  court,  unless  said 
court,  upon  such  terms  as  may  be  just,  allow  other  papers  to  be 
filed  therein,  and  both  appellant  and  respondent  shall  have  the 
benefit  of  objection  taken  in  said  probate  court. 

Sec.  419.  That  the  sheriffs  of  the  different  counties  of  this  ter- 
ritory are  charged  with  the  execution  of  process  issued  from  said 
probate  court,  in  like  manner  as  provided  for  in  cases  in  the  dis- 
trict court,  for  which  services  they  shall  receive  fees  as  provided 
by  law. 
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TITLE  X. 


CHAPTER  I. 


PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

See.  iXO.  Parties  not  summoned  in  action  on  joint  contract  may 

be  sumftioned  after  judgment 
See.  42 1.  Summons,  in  that  case,  what  to  contain  and  how  served. 
iSbe.  4S£,  Affidavit  to  accompany  summx>ns. 
See.  423.  Answer—  when  jmd  and  what  it  may  conLairu 
See.  4Si.   What  will  constitute  the  pleadings  in  the  case. 
See.  4S6.  Issues — haw  tried^  and  verdict — what  io  be. 

Section  420.  When  a  jadgment  is  recx>vered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obligation  by 
proceeding  as  provided  in  section  forty-two,  those  who  were  not 
originally  served  with  the  summons,  and  did  not  appear  to  the 
action,  may  be  summoned  to  show  cause  why  they  should  not  be 
boand  by  the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Sec  421.  The  summons  as  provided  in  the  last  section  shall 
describe  the  judgment  and  require  the  person  summoned  to  show 
cause  why  he  should  not  be  bound  by  it,  and  shall  be  served  in 
the  same  manner  and  returnable  within  the  same  time  as  the 
origioal  summons.  It  shall  not  be  necessary  to  file  a  new  com- 
plaint 

Sec.  422.  The  summons  shall  be  accompanied  by  an  affidavit 
of  the  plaintiff,  his  agent,  representative,  or  attorney,  that  the 
jadgment  or  some  part  thereof  remains  unsatisfied,  and  shall 
specify  the  amount  due  thereon. 

Sec.  423.  Upon  such  summons  the  defendant  may  answer 
within  the  time  specified  therein,  denying  the  judgment  or  setting 
ap  any  defence  which  may  have  arisen  subseouently ;  or  he  may 
deny  his  liability  on  the  obligation  upon  which  the  judgment  was 
recovered,  except  a  discharge  from  such  liability  by  the  statute  of 
limitations. 

Sec.  424.  If  the  defendant  in  his  answer  deny  the  judgment 
or  set  up  any  defence  which  may  have  arisen  subsequently,  the 
sammons,  with  the  affidavit  annexed,  and  the  answer,  shall  con^^ 
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stitute  the  written  allegations  in  the  case ;  if  he  deny  his  liability 
on  the  obligation  upon  which  the  judgment  was  recovered,  a  copy 
of  the  original  complaint  and  judgment,  the  summons,  with  toe 
affidavit,  annexed,  and  the  answer,  shall  constitute  such  written 
allegations. 

Sec.  425.  The  issues  formed  may  be  tried  as  in  other  cases ; 
but  when  the  defendant  denies  in  his  answer,  any  liability  on  the 
obligations  upon  which  the  iudgment  was  rendered,  if  a  verdict 
be  found  against  him,  it  shall  be  for  the  amount  remaining  unsat- 
isfied on  such  original  judgment  with  interest  thereon. 


CHAPTER  II. 

CONFESSION  OF  JUDGMENT  WITHOUT  ACTION. 

Sec.  4!SB6,  Jvdgment  way  be  confessed  for  debt  due  or  contingent 

liability. 
Sec.  4^7.  Statement  in  writing  and  form  thereof. 
Sec.  4£8.  Filing  statement  and  entering  judgment. 

Section  426.  A  judgment  by  confession  may  be  entered  with- 
out action,  either  for  money  due  or  to  become  due ;  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  defendant 
or  both,  in  the  manner  prescribed  by  this  chapter. 

Sec.  427.  A  statement  in  writing  shall  be  made  and  signed  by 
the  defendant,  and  verified  by  his  oath,  to  the  following  eflfect: 
First.  It  shall  authorize  the  entry  of  judgment  for  a  specified 
sum.  Second.  If  it  be  for  money  due  or  to  become  due,  it  shall 
state  concisely  the  facts  out  of  which  it  arose,  and  shall  show  that 
the  sum  confessed  therefor  is  justly  due  or  to  become  due.  Third. 
If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contin- 

frent  liability,  it  shall  state  concisely  the  facts  constituting  the 
lability,  and  shall  show  that  the  sum  confessed  therefor  does  not 
exceed  the  same. 

Sec.  428.  The  statement  shall  be  filed  with  the  clerk  of  the 
court  in  which  the  judgment  is  to  be  entered,  who  shall  endorse 
upon  it  and  enter  in  the  judgment  book  a  judgment  of  such  conrt 
for  the  amount  confessed,  with  costs.  The  statement  and  affidavit 
with  the  judgment  endorsed  shall  thereupon  become  the  judgment 
roll. 
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CHAPTER  III. 


SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 

See.  4S9,  Controversy-^how  mbmiiied  imthout  action. 

See.  430.  Judgment  oUf  aa  in  other  cases,  but  nrUhaut  costs  prior 

to  notice  of  trioL 
See.  4SI.  Judgment  may  be  enforced  or  appealed  from,  as  in 

an  action. 

Section  429.  Parties  to  a  question  in  difference  which  might 
be  the  subject  of  a  civil  action,  may  without  action  agree  upon  a 
case  containing  the  facts  upon  which  the  controversy  depends  and 
present  a  submission  of  the  same  to  any  court  which  should  have 
jurisdiction,  if  an  action  had  been  brought ;  but  it  must  appear 
by  affidavit  that  the  controversy  is  real  and  the  proceedings  in 
gpod  faith  to  determine  the  rights  of  the  parties.  The  court  shsHl 
thereupon  hear  and  determine  the  case  ana  render  ju^ment  there- 
on, as  if  an  action  were  depending. 

Sec.  430.  Judgment  shall  be  entered  in  the  judgment  book  as 
in  other  cases,  but  without  costs  for  any  proceeding  prior  to  the 
trial.  The  case,  the  submission,  and  a  copy  of  the  judgment  shall 
constitute  thejudgment  roll. 

Sec.  431.  The  judgment  may  be  enforced  in  the  same  manner  as 
if  it  bad  been  rendered  in  an  action,  and  shall  be  in  the  same 
manner  subject  to  appeal. 


CHAPTER  IV. 


OF  ARBITEATIONS. 


See.  43£.  Who  mxiy  submit  controversy  to  arbitration  and  ex- 
captions. 

Sec.  433.  Suomission  to  arbitration  shall  be  in  writing. 

Sec.  434.  Submission  may  be  entered  as  an  order  of  court ;  revo- 
cation. 

See.  435.  Powers  of  arbitrators. 

See.  436.  Majority  of  arbitrators  may  determine  any  question  ; 
ihey  shall  be  sworn. 

Sec.  437.  Award  to  be  in  writing;  when  judgment  to  be  entered. 

Sec  438.  Award  may  be  vacated  in  certain  cases. 

See.  439.  Court  may,  on  motion,  modify  or  correct  the  award. 

16 
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Sec,  440*  Deemon  on  the  motion  subject  to  appeal^  hut  not  ihe 

judgment  entered  before  motion. 
Sec.  441,  If  submission  be  revoked  and  an  action  be  brought, 

what  to  be  recovered. 

Sec.  432.  Persona  capable  of  contracting  may  submit  to  arbi- 
tration any  controversy  which  might  be  the  subject  of  a  civil  ac- 
tion between  them,  except  a  question  of  title  to  real  property  ia 
fee  or  for  life.  This  qualification  shall  not  include  questions  re- 
lating merely  to  the  partition  or  boundaries  of  real  property. 

Sec.  433.  The  submission  to  arbitration  shall  be  in  writing  and 
may  be  to  one  or  more  persons. 

bee.  434.  It  may  be  stipulated  in  the  submission  that  it  be  en- 
tered as  an  order  of  probate  court  or  of  the  district  court,  for 
which  purpose  it  shall  be  filed  with  the  clerk  of  the  court.  The 
clerk  snail  thereupon  enter  into  his  register  of  actions  a  note  of  the 
submission;  with  the  names  of  the  parties,  the  names  of  the  arbi- 
tratorS;  the  date  of  the  submission,  when  filed,  and  the  time  limited 
by  the  submission,  if  any,  within  which  the  award  shall  be  made. 
when  so  entered  the  submission  shall  not  be  revoked  without  the 
consent  of  boiji  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced  by  the 
court  in  the  same  manner  as  a  judgment.  If  the  submission  be 
not  made  an  order  of  the  court,  it  may  be  revoked  at  any  time 
before  the  award  is  made. 

Sec.  435.  Arbitrators  shall  have  power  to  appoint  a  time  and 
place  for  hearing;  to  adjourn  from  time  to  time;  to  administer 
oaths  to  witnesses;  to  hear  the  allegations  and  evidence  of  the 
parties,  and  to  make  an  award  thereon. 

Sec.  436.  All  the  arbitrators  shall  meet  and  act  together  during 
the  investigation ;  but  when  met,  a  majority  may  determine  any 
question.  Before  acting  they  shall  be  sworn  before  an  officer  au- 
thorized to  administer  oaths,  faithfully  and  fairly  to  hear  and  ex- 
amine the  allegations  and  evidence  of  the  parties  in  relation  to  the 
matter  in  controversy,  and  to  make  a  just  award  according  to 
their  understanding. 

Sec.  437.  The  award  shall  be  in  writing,  signed  by  the  arbitra- 
tors, or  a  majority  of  them,  and  delivered  to  the  parties.  When 
the  submission  is  made  an  order  of  the  court,  the  award  shall  be 
filed  with  the  clerk,  and  a  note  thereof  made  in  his  register.  After 
the  expiration  of  five  days  from  the  filing  of  the  award;  upon  the 
application  of  a  party,  and  on  filing  an  affidavit  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse  party  or  his 
attorney,  at  least  four  days  prior  to  such  application,  and  that  no 
order  staying  the  entry  of  judgment  has  been  served,  the  award 
shall  be  entered  by  the  clerk  in  the  judgment  book,  and  shall 
thereupon  have  the  effect  of  a  judgment. 
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Sec.  438.  The  courts  on  motion,  may  vacate  the  award  upon 
either  of  the  following  groands,  and  may  order  a  new  hearing  be- 
fore the  same  arbitrators,  or  not,  at  its  discretion  :  First.  That  it 
was  procured  by  corruption  or  fraud.  Second.  That  the  arbitra- 
tors were  guilty  of  misconduct,  or  committed  gross  error  in  re- 
fusing, on  cause  shown,  to  postpone  the  hearing  or  refusing  to  hear 
pertinent  evidence,  or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced.  Third.  That  the 
arbitrators  exceeded  their  powers  in  making  their  award ;  or  that 
they  refused  or  improperly  omitted  to  consider  a  part  of  the  mat- 
ter submitted  to  them ;  or  that  the  award  is  indefinite,  or  cannot 
beperformed. 

Sec.  439.  The  court  may,  on  motion,  modify  or  correct  the 
award  where  it  appears :  First.  That  there  was  a  miscalculation 
in  figures  upon  wnich  it  was  made,  or  that  there  is  a  mistake  in 
the  description  of  some  person  or  property  therein.  Second.  When 
a  part  of  the  award  is  upon  matters  not  submitted,  which  part  can 
be  separated  from  other  parts,  and  does  not  afiect  the  decision  on 
the  matters  submitted.  Third.  When  the  award,  though  imper- 
fect in  form,  could  have  been  amended  if  it  had  been  a  verdict  or 
the  imperfection  disregarded. 

Sec.  440.  The  decision  upon  the  motion  shall  be  subject  to  ap- 
peal in  the  same  manner  as  an  order  which  is  subject  to  appeal  in 
a  civil  action ;  but  the  judgment  entered  before  motion  is  made, 
shall  not  be  subject  to  appeal. 

Sea  441.  If  a  submission  to  arbitration  be  revoked  and  an  ac- 
tion be^  brought  therefor,  the  amount  to  be  recovered  shall  only 
be  the  costs  and  damages  sustained  in  preparing  for  and  attending 
the  arbitration. 


CHAPTER  V. 

OFFER  OF  THE   DEPENDANT  TO  COMPROMISE  THE  WHOLE   OR  PART 

OP  AN  ACTION. 

Section  442.  The  defendant  may,  at  any  time  before  the  trial  or 
judgment,  serve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be 
taken  against  him  for  the  sum  or  property,  or  to  the  effect  therein 
specified.  If  the  plaintiff  accept  the  offer  and  give  notice  thereof 
within  five  days,  he  may  file  the  summons,  complaint,  and  offer, 
with  an  afi^davit  of  notice  of  acceptance,  and  the  clerk  shall  there* 
opoQ  enter  judgment  accordingly.  If  the  notice  of  acceptance  be 
not  given,  the  Offer  shall  be  deemed  withdrawn  and  shall  not  be 
given  in  evidence;  and  if  the  plaintiff  fail  to  obtain  a  more  favora- 
hie  judgment,  he  shall  not  recover  costs,  but  shall  pay  the  de- 
fendant's costs  from  the  time  of  the  offer. 
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TITLE    XL 


CHAPTER  L 

OF   WITNESSES. 

Sec.  443.  All  persons  maj/  be  wiine&sea  except  as  specified  in  this 
chapter. 

Sec.  444"  No  person  shall  be  excluded  for  his  religious  bditf; 
when  a  person  may  be  excluded  for  interest. 

Sec.  445'  The  test  of  interest ;  a  party  may  call  the  advent 
party. 

Sec.  44^'  Persons  who  shall  not  be  witnesses. 

Sec.  4^^.  Husbdnd  and  wife  shall  not  be  witnesses  for  oragain&i 
each  other. 

See.  44S'  Attorney  shall  not  be  examined  as  to  a  communication 
made  by  a  client  without  consent. 

Sec.  44^'  Nor  a  priest  as  to  any  confession. 

Sec.  450.  Nor  a  physician  as  to  any  information  necessarily  re- 
quired in  that  capacity. 

Sec.  451.  Nor  a  public  officer  as  to  communication  made  in  of- 
ficial confidence. 

Sec.  452.  The  jtuige  or  any  juror  may  be  a  witness. 

Sec.  453,  When  the  witness  does  not  speak  English  an  interpreter 
shall  be  sworn. 

Section  443.  All  persons,  without  exception,  otherwise  than  as 
specified  in  this  chapter,  may  be  witnesses  in  an  action  or  proceed- 
ing. Facts  which  have  heretofore  caused  the  exclusion  of  testi- 
mony, may  still  be  shown  for  the  purpose  of  affecting  its  credi- 
bility. 

Sec.  444.  No  person  shall  be  disqualified  as  a  witness  in  any 
action  or  proceeding  on  account  of  his  opinions  on  matters  of  re- 
ligious belief,  or  by  reason  of  his  interest  in  the  event  of  the  action 
or  proceeding  as  a  party  thereto  or  otherwise;  but  the  party  or 
parties  thereto,  and  the  person  in  whose  behalf  such  action  or 
proceeding  may  be  brougnt  or  defended,  shall,  except  as  herein- 
after excepted,  be  competent  and  compellable  to  give  evidence 
either  viva  voce  or  by  aeposition,  or  upon  a  commission,  in  the 
same  manner  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  on  behalf  of  himself  or  either  on  any  of  the  parties 
to  the  action  or  proceeding. 
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Sec.  445.  No  person  shall  be  allowed  to  testify  under  provision 
of  the  last  section  where  the  adverse  party,  or  the  party  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted  or  de- 
fended, is  the  representative  of  a  deceased  person,  when  the  facts 
to  be  proved  transpired  before  the  death  of  such  deceased  person ; 
and  nothing  in  said  section  shall  afifect  the  laws  in  relation  to 
attestation  of  any  instrument  required  to  be  attested ;  nor  shall 
anything  contained  in  said  section  render  any  person  who,  in  a 
crlmiDal  proceeding  is  charged  with  tlie  commission  of  any  public 
offence,  competent  or  compellable  to  give  evidence  therein  for  or 
against  himself. 

Sec.  446.  The  following  persons  shall  not  be  witnesses :  First. 
Those  who  are  of  unsound  mind  at  the  time  of  their  production 
for  examination.  Second.  Children  under  ten  years  of  age,  who, 
in  the  opinion  of  the  court,  appear  incapable  of  receiving  just  im- 
pressions of  the  facts  respecting  which  they  are  examined,  or  of 
relating  them  truly.  Third.  Persons  against  whom  judgment  has 
been  rendered  upon  a  conviction  for  a  felony,  unless  pardoned  by 
the  Governor,  or  such  judgment  has  been  reversed  on  appeal. 

Sec  447.  A  husband  shall  not  be  a  witness  for  or  against  his 
wife,  and  a  wife  shall  not  be  a  witness  for  or  against  her  nusband ; 
and  where  husband  and  wife  are  parties  to  an  action  or  proceed* 
ing  they,  or  either  of  them,  may  be  examined  as  witnesses  in 
their  own  behalf,  or  in  behalf  of  each  other,  or  in  behalf  of  any 
of  the  parties  thereto,  the  same  as  any  other  witness ;  but  this 
section  shall  not  apply  to  cases  of  divorce,  neither  shall  any  hus- 
band or  wife  be  competent  or  compellable  to  disclose  any  communi- 
cation made  to  him  or  her  by  the  other  during  marriage. 

Sec.  448.  An  attorney  or  counsellor  shall  not,  without  the 
consent  of  his  client,  be  examined  as  a  witness  as  to  any  communi- 
cation made  by  the  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  professional  employment. 

Sec.  449.  A  clergyman  or  priest  shall  not,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as  a  witness  as 
to  any  confession  made  to  him  in  his  professional  character,  in  the 
coarse  of  discipline  enjoined  by  the  church  to  which  he  belongs. 

Sec.  450.  A  licensed  physician  or  surgeon  shall  not,  without 
consent  of  his  patient,  be  examined  as  a  witness  as  to  any  infor- 
mation acquired  in  attending  the  patient,  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient :  JProvided,  however, 
In  any  suit  or  prosecution  against  a  physician  or  surgeon  for  mal- 
practice, if  the  patient  or  party  suing  or  prosecuting  shall  give 
such  consent,  and  any  such  witness  shall  give  testimony,  then 
such  physician  or  surgeon,  defendant,  may  call  any  other  physi- 
cian or  surgeon,  as  witness  on  behalf  of  the  defendant,  without 
the  consent  of  such  patient  or  party  suing  or  prosecuting. 

Sec.  451.     A  public  officer  shall  not  be  examined  as  a  witness  as 
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to  commanications  made  to  him  in  official  confidence,  when  the 
public  interest  would  suffer  by  the'  disclosure. 

Sec.  452.  The  judge  iiimself,  or  any  juror,  may  be  called  as  a 
witness  by  either  party;  but  in  such  case,  it  shall  be  in  the  dis- 
cretion of  the  court  or  judge  to  order  the  trial  to  be  postponed 
or  suspended;  and  to  take  place  before  another  judge  or  jury. 

Sec.  453.  When  a  witness  does  not  understand  and  speak  the 
English  language,  an  interpreter  shall  be  sworn  to  interpret  for 
him.  Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  court  or  judge  to  appear  before  such  court  or 
judge  to  act  as  interpreter  in  any  action  or  proceeding.  The 
summons  shall  be  served  and  returned  in  like  manner  as  a 
subpoena.  Any  person  so  summoned  shall,  for  a  failure  to  attend 
at  the  time  and  place  named  in  the  summons,  be  deemed  gailtv 
of  a  contempt,  and  may  be  punished  accordingly,  A  person  sum- 
moned as  an  interpreter  shall  receive  such  compensation  as  the 
court,  in  its  discretion,  may  order,  in  addition  to  the  fees  allowed 
by  law. 


CHAPTER  11. 

MANNER    OF  COMPEIiLINO  TAB  ATTENDANCE  OP  WITNESSES,  AND 

THEIR  BIGHTS  AND  DUTIES. 

Sec.  4S4"  Subpoenaa  may  require  witnesses  alxme,  or  to  bring 
books,  6^.,  but  not  more  than  thirty  mUes,  if  out  of 
of  the  county. 

Sec.  4S5.  Suhpcena  shall  be  issued — in  what  cases. 

Sec.  466.  Service  (^subpcma. 

See.  457.  Service  on  concealed  untness. 

Sec  458.  Persons  present  may  be  required  to  testify  vnthcut  sub- 
poena. 

Sec.  4^9'  ^  witness  dvly  served  shall  attend  as  required. 

Sec.  460.  A  witness  shall  answer  pertinent  questions,  exceptions. 

Sec.  451.  Penalty  for  disobedience  to  subposna,  ^c. 

Sec.  45^.  Witness  disobeying  subpoena  shaU  forfeit  one  hundred 
dollars  and  damages. 

See.  453.  If  witness  faU  to  attend,  the  court  may  issue  a  warrant. 

Sec.  454^  if  witness  be  a  prisoner,  an  order  for  his  examination 
or  prodv/stion  may  be  mxxde. 

Sec.  455.  Siteh  order  can  be  made  only  upon  affidavit. 

Sec.  456.  When  imprisoned,  witness  may  be  produced  or  his 
deposition  taken. 
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Sec.  467.  WUnefS  duly  subpoenaed  exempt  from  arrest  in  a  dvil 
action. 

Sec.  468.  Arrest  of  witness  under  subpoena  void;  may  be  dis- 
charged on  affidavit 


Section  454.  A  subpoeaa  may  require  not  only  the  attendance 
of  the  person  to  whom  it  is  directed  at  a  particular  time  and 
place,  to  testify  as  a  witness,  but  may  also  require  him  to  bring 
any  books,  documents,  or  other  things  under  nis  control,  to  be 
used  as  evidence.  No  person  shall  be  required  to  attend  as  a 
witness  before  any  court,  judge,  or  justice,  or  any  other  officer 
oat  of  the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the  place  of 
trial. 

Sec.  455.  The  subpoena  shall  be  issued  as  follows :  First.  To 
rquire  attendance  before  the  court,  or  at  the  trial  of  an  issue 
therein,  it  shall  be  issued,  and  under  the  seal  of  the  oourt  before 
which  the  attendance  is  required,  or  in  which  the  issue  is  pending. 
Seoond.  To  require  attendance  out  of  the  court  before  a  judge  or 
JQBtice,  or  other  officer  authorized  to  administer  oaths  or  take 
testimony  in  any  matter  under  tiie  laws  of  this  territory,  it  shall 
be  issued  by  the  judge,  justice,  or  any  other  officer  before  whom  the 
attendance  is  required.  Third.  To  require  attendance  before  a 
commissioner  appointed  to  take  testimony  by  a  court  of  a  foreign 
oountiy  or  of  tJie  United  Btates,  or  of  any  other  state  in  the 
United  States  of  America,  or  any  other  district  or  county  within 
the  territory,  or  before  any  officer  or  officers  empowered  by  the 
laws  of  the  United  States  to  take  testimony,  it  may  be  issued  by 
any  judge  or  justice  of  the  peace  in  places  within  tneir  respective 
jarisdiction  with  like  power  to  enforce  attendance,  and  upon  cer- 
tificate of  contumacy  to  said  court  to  punish  contempt  of  their 
process,  as  such  judge  or  justice  could  exercise  if  the  subpoena 
directed  the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

Sec.  456.  The  service  of  a  subpoena  shall  be  made  by  showing 
the  original,  and  delivering  a  copy  or  a  ticket  containing  its  sub- 
stance to  the  witness  pernonally,  giving  or  offering  to  him  at  the 
same  time,  if  demanded  by  him,  the  fees  to  whicn  he  is  entitled 
for  travel  to  and  from  the  place  designated  and  one  day's 
attendance  there.    Such  service  may  be  made  by  any  person. 

Sec.  457.  If  a  witness  be  concealed  in  a  building  or  vessel  so 
as  to  prevent  the  service  of  a  subpoena  upon  him,  any  court  or 
judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof  by 
affidavit  of  the  concealment  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  sheriff  of  the  county  serve  the  subpoena, 
and  the  sheriff  shall  serve  it  accordingly ;  and  for  that  purpose 
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may  break  into  the  bailding  or  vessel  where  the  witness  is  con- 
cealed. 

Sec.  458.  A  person  present  in  coart  or  before  a  judicial  officer 
may  be  required  to  testify  in  the  same  manner  as  if  he  were  in 
attendance  apon  a  sabpoena  issaed  by  such  court  or  officer. 

Sec.  459.  It  shall  oe  the  duty  of  a  witness  duly  served  with  a 
subpoena  to  attend  at  the  time  appointed  with  any  papers  under 
his  control  required  by  the  subpoena,  to  answer  all  pertinent  and 
legal  questions,  and,  unless  sooner  discharged,  to  remain  until 
the  testimony  is  closed. 

Sec.  460.  A  witness  shall  answer  questions,  legal  and  perti- 
nent to  the  matter  in  issue,  though  his  answer  may  establish  a 
claim  against  himself;  but  he  need  not  give  an  answer  which  will 
have  a  tendency  to  subject  him  to  punishment  for  felony ;  nor  need 
he  give  an  answer  that  will  have  a  direct  tendency  to  degrade  his 
character,  unless  it  be  the  very  fact  in  issue,  or  to  a  fact  from 
which  tiie  fact  in  issue  would  be  presumed.  But  a  witness  shall 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Sec.  461.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn, 
or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposi- 
tion, when  required,  may  be  punished  as  a  contempt  by  the  court 
or  officer  issuing  the  subpoena,  or  requiring  the  witness  to  be  sworn ; 
and,  if  the  witness  be  a  party,  his  complaint  may  be  dismissed  or 
his  answer  stricken  out. 

Sec.  462.  A  witness  disobeying  a  subpoena  shall  also  forfeit 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and  all 
damages  which  he  may  sustain  by  the  failure  of  the  witness  to 
attenot ;  which  forfeiture  and  damages  may  be  recovered  in  a  civil 
action. 

Sec.  463.  In  case  of  failure  of  a  witness  to  attend,  the  court  or 
officer  issuing  the  subpoena,  upon  proof  of  the  service  thereof,  and 
of  the  failure  of  the  witness,  may  issue  a  warrant  to  the  sheriff  of 
the  county  to  arrest  the  witness,  and  bring  him  before  the  court 
or  officer  where  his  attendance  was  required. 

Sec.  464.  If  the  witness  be  a  prisoner,  confined  in  a  jail  or 
prison,  within  this  territory,  for  any  other  cause  than  a  sentence 
for  felony,  an  order  for  his  examination  in  the  prison,  upon  depo- 
sition, or  for  his  temporary  removal  and  production  before  a 
court,  or  officer,  for  the  purpose  of  being  orally  examined,  may  be 
made  as  follows :  First.  By  the  court  itself,  in  which  the  action 
or  special  proceeding  is  pending.  Second.  By  a  judge  of  the 
supreme  court,  district  court,  or  probate  judge  of  the  county  where 
the  action  or  proceeding  is  pending,  if  before  a  judge  or  other 
person  out  of  court. 

Sec.  465.  Such  order  can  only  be  made  on  affidavit,  showiog 
the  nature  of  the  action  or  proceeding,  the  testimony  expected 
from  the  witness,  and  its  materiality. 
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Sec.  466.  If  the  witness  be  impriscmed  in  the  county  where  the 
action  or  proceeding  is  pending,  for  a  cause  other  than  felony,  his 
production  may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  shall  be  taken  upon  deposition. 

Sec.  467.  Every  person  who  has  been,  in  good  faith,  served 
with  a  subpoena  to  attend  as  a  witness  before  a  court,  judge,  com- 
missioner, referee,  or  other  person,  in  a  case  where  the  disobedi- 
ence of  the  witness  may  be  punished  as  a  contempt,  shall  be 
exonerated  from  arrest  in  a  civil  action  while  going  to  the  place 
of  attendance,  necessarily  remaining  there,  and  returning  there- 
from. 

Sec.  468.  The  arrest  of  a  witness,  contrary  to  the  last  section, 
shall  be  void ;  but  an  officer  shall  not  be  liable  to  the  party  for 
making  the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  shall  be  liable  for  any  subsequent  detention  of  the  party, 
if sach  party  claim  the  exemption,  and  make  an  affidavit,  stating: 
First,  xbat  he  has  been  served  with  a  subpoena  to  attend  as  a 
witness,  before  a  court,  officer,  or  other  person;  specifying  the 
same,  the  place  of  attendance,  and  the  action  or  proceeding  in 
which  the  subpoena  was  issued ;  and,  second,  that  he  has  not  been 
thus  served  by  his  own  procurement,  with  the  intention  of  avoid- 
ing an  arrest.  Third.  That  he  is,  at  the  time,  going  to  the  place 
of  attendance,  or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena.  The  affidavit  may  be  taken  by  the  officer, 
and  shall  exonerate  him  from  liability  for  discharging  the  witness 
when  arrested. 

CHAPTER  III. 

Op  the  examination  of  parties  to  an  action  or  proceed- 
ing, AND  OP  persons  FOR  WHOSE  IMMEDIATE  BENEFIT  SUCH 
ACnON  OR  PROCEEDINO  IS   PROSECUTED   OR   DEFENDED. 

See.  469.  No  action  for  discovery  of  evidence  shall  be  allowed. 
See.  470.  A  party  may  be  examined  for  adverse  party  m  the 

same  manner  as  any  other  witness. 
See.  ^7i.  Such  examination  may  be  rebutted. 
See.  47^2.  Penalty  for  refusal  of  a  party  to  testify. 

Section  469.  No  action  to  obtain  a  discovery  under  oath,  in  aid 
of  the  prosecution  or  defence  of  another  action  or  proceeding,  shall 
be  allowed,  nor  shall  any  examination  of  a  party  be  had  on  behalf 
of  the  adverse  party,  except  in  the  manner  provided  by  this  and 
the  foregoing  cnapter. 

Sec.  470.  A  party  to  an  action  or  proceeding  may  be  ex- 
amined as  a  witness,  at  the  instance  of  the  adverse  party,  or  of  any 
one  of  several  adverse  parties ;  and  for  that  purpose  may  be  com- 
17 
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pelled,  in  the  same  manner,  and  sabject  to  the  same  rules  of  ex- 
amination as  any  other  witness,  to  testify  at  the  trial,  and  he  may 
be  examined  on  a  commission. 

Sec.  471.  The  examination  of  a  party  thus  taken  may  be  re- 
butted by  adverse  testimony. 

Sec.  4/2.  If  an  adverse  party  refuse  to  attend  or  testify  at 
the  trial,  or  to  give  his  deposition  before  trial,  or  upon  a  commis- 
sion when  j'equired,  his  complaint  or  answer  may  be  stricken  oat, 
and  judgment  be  taken  against  him ;  and  he  may  be,  also,  in  the 
discretion  of  the  court,  proceeded  against  as  in  other  cases  for 
contempt. 

CHAPTER  IV. 

Oir  AFFIDAVIT. 

Sec.  J^73.  Affidavits  to  he  used  in  this  territory ;  before  whom 

may  be  taken  in  this  terrUory, 
Sec.  474"  If  made  in  another  state  of  the  United  States — before 

whom  fjoJcen, 
Sec.  47o.  If  made  in  a  foreign  country — by  whom  taken. 
Sec.  476.  Ceitificate  of  clerk,  if  taken  before  a  judge  of  a  court 

out  of  this  territory. 

Section  473.  An  affidavit,  to  be  used  before  any  court,  judge, 
or  officer  of  this  territory,  may  be  taken  before  any  judce  or  clerk 
of  any  court,  or  any  justice  of  the  peace  or  notary  public  in  this 
territory. 

Section  474.  An  affidavit  taken  in  another  territory,  or  any  state 
of  the  United  States,  to  be  used  in  this  territory,  shall  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this  territory  to 
take  affidavits  and  depositions  in  such  other  territory  or  state,  or 
before  any  notary  public  or  judge  of  a  court  of  record  having  a 
seal. 

Sec.  475.  An  affidavit  taken  in  a  foreign  country,  to  be  used 
in  this  territory,  shall  be  taken  before  an  ambassador,  minister,  or 
consul  of  the  United  States,  or  before  any  judge  of  a  court  of 
record,  having  a  seal,  in  such  foreign  country. 

Sec.  476.  When  an  affidavit  is  taken  before  a  judge  of  a  court 
in  another  state,  or  in  a  foreign  country,  the  genuineness  of  the  sig- 
nature of  the  judge,  the  existence  of  the  court,  and  the  fact  that 
such  judge  is  a  member  thereof,  shall  be  certified  by  the  clerk  of 
the  court,  under  the  seal  thereof. 
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CHAPTER  V. 

OF   DEPOSITIONS  TAKEN  IN   THIS  TERRITORY. 

Sec.  477,  Depositions  of  witnesses  in  this  territory  may  be  taken 

in  certain  cases. 
See.  ^78.  Depositions  may  be  taken  before  a  judge,  etc.,  upon 

notice  to  the  adverse  party. 
Sec.  479.  Manner  of  taking  depositions  ;  may  be  used  by  either 

party  on  the  trial. 
Sec.  480.  A  deposition  may  be  read  at  any  stage  of  the  action  or 

proceeding. 

Section  477.  The  testimony  of  a  witness  in  this  territory  may 
be  tiken  by  deposition  in  an  action  at  any  time  after  the  service 
of  the  summons  or  the  appearance  of  the  defendant ;  and  in  a 
special  proceeding,  after  a  question  of  fact  has  arisen  therein,  in 
ine  following  cases :  First.  When  the  witness  is  a  party  to  the 
action  or  proceeding,  or  a  person  for  whose  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or  defended.  Second.  When 
the  witness  resides  out  of  the  county  in  which  his  testimony  is  to 
be  used.  Third.  When  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required.  Fourth,  when  the  witness, 
otherwise  liable  to  attend  tne  trial,  is,  nevertheless,  too  infirm  to 
attend. 

Sec.  478.     Either  party  may  have  the  deposition  taken  of  a 
witness,  in  this  territory,  before  any  judge  or  clerk,  or  any  justice 
of  the  peace,  or  notary  public,  in  this  territory,  on  serving  on  the 
adverse  party  previous  notice  of  the  time  and  place  of  examina- 
tion, together  with  a  copy  of  an  affidavit,  showing  that  the  case  is 
one  mentioned  in  the  last  section.     At  any  time  during  the  forty 
(lays  immediately  after  the  service  of  summons  by  publication  has 
been  completed,  and  at  any  time  thereafter,  when  the  defendant 
has  not  appeared,  the  notice  required  by  this  section  may  be  served. 
on  the  clerk  of  the  court  where  the  action  is  pending;  such  notice 
shall  be  at  least  five  days,  and,  in  addition,  one  day  for  every 
twenty-five  miles  of  the  distance  of  the  place  of  examination  from 
the  residence  of  the  person  to  whom  the  notice  is  given,  unless,  for 
a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.   When, 
a  shorter  time  is  prescribed,  a  copy  of  the  order  shall  be  served 
with  the  notice. 

Sec.  479.  Either  party  may  attend  such  examination,  and  pui 
such  questions,  direct  and  cross,  as  may  -be  proper.  The  depo- 
sition, when  completed,  shall  be  carefully  read  to  the  witness,  and 
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corrected  by  him  in  any  particular,  if  desired ;  it  shall  then  be  sub- 
scribed by  the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  inclosed  in  an  envelope  or  wrapper,  sealed  and  directed 
to  the  clerk  of  the  court  in  whicn  the  action  is  pending,  or  to  such 

f>erson  as  the  parties  in  writing  mav  agree  upon,  and  either  de- 
ivered  by  the  judge  or  officer  to  the  clerk,  or  such  person,  or 
transmitted  through  the  mail  or  by  some  safe  private  opportu- 
nity ;  and  thereupon  such  deposition  may  be  used  by  either  party 
upon  the  trial  or  other  proceeding  against  any  party  giving  or 
receiving  the  notice,  subject  to  all  legal  exceptions.  But  if  the 
parties  attend  at  the  examination,  no  objection  to  the  form  of  an 
interrogatory  shall  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  time  of  the  examination.  If  the  deposition  be  taken 
by  reason  of  the  absence,  or  intended  absence,  from  the  county  of 
the  witness,  or  because  he  is  too  infirm  to  attend,  proof,  by  affi- 
davit or  oral  testimony,  shall  be  made  at  the  trial  that  the  witness 
continues  absent  or  infirm,  to  the  best  of  the  deponent's  knowledge 
or  belief.  The  deposition  thus  taken  may  also  be  read  in  case  of 
the  death  of  the  witness. 

Sec.  480.  When  a  deposition  has  once  been  taken,  it  may  be 
read  in  any  stage  of  the  same  action  or  proceeding,  by  either 
party,  and  shall  then  be  deemed  evidence  of  the  party  reading  it. 


CHAPTER  VI. 

OF   DEPOSITIONS   TAKEN  OUT  OP  THIS  TERRITORY. 

JSec.  4^1,  Teatimony  of  a  witness  out  oj  the  terrUorr/  may  be  iahen 
after  service  of  summons  or  issue  joined. 

Sec.  4^^.  Such  deposition  shall  be  taken  upon  commission  issried 
under  seal,  upon  notice  to  whjom  to  issue. 

Sec,  483.  Proper  interrogations,  direct  and  cross,  may  be  pre- 
pared,  or  may  be  waived  by  the  parties. 

Sec.  4^4'  Authorities  and  duties  of  commissioner. 

Sec.  485.  Trial  not  postponed  except  in  certain  cases. 

Section  481.  The  testimony  of  a  witness  out  of  the  territory 
may  be  taken  by  depasition,  in  an  action,  at  any  time  after  the 
-Bervice  of  the  summons  or  the  appearance  of  the  defendant ;  and 
in  a  special  proceeding,  at  any  time  after  a  question  of  fact  has 
arisen  therein. 

Sec.  482.  The  deposition  of  a  witness  out  of  the  territory  shall 
^e  taken  upon  commission  issued  from  the  court  under  the  seal  of 
;the  court  where  the  suit  is  pending,  on  the  application  of  either 
party,  upon  five  day's  previous  notice  to  the  other.  It  shall  be 
issued  to  a  person  agreed  upon  between  the  parties ;  or  if  they  do 
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not  agree,  to  any  judge  or  justice  of  tlie  peace  selected  by  the 
officer  granting  the  commission,  or  to  a  commissioner  appointed 
by  the  governor  of  the  territory  to  take  affidavits  and  depositions 
in  other  states  and  territories,  or  to  a  notary  public. 

Sec.  483.  Such  proper  interrogatories,  direct  and  cross,  as  the 
respective  parties  may  prepare,  to  be  settled,  if  the  parties  disagree 
as  to  their  form,  by  the  judge  or  officer  granting  the  order  for  the 
commission  at  a  day  fixed  in  the  order,  may  be  annexed  to  the 
commission ;  or  when  the  parties  agree  to  that  mode,  the  exami- 
nation may  be  without  written  interrogatories. 

Sec.  484.  The  commission  shall  authorize  the  commissioner  to 
administer  an  oath  to  the  witness,  and  to  take  his  deposition  in 
answer  to  the  interrogatories;  or  when  the  examination  is  to  be 
without  int'errogatories  in  respect  to  the  question  in  dispute,  and 
to  certify  the  deposition  to  the  court  in  a  sealed  envelope,  directed 
to  the  clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channels  of  conveyance. 

Sec.  485.  A  trial  or  other  proceeding  shall  not  be  postponed 
by  reason  of  a  commission  not  returned,  except  upon  evidence 
satisfactory  to  the  court  that  the  testimony  of  the  witness  is  neces- 
sary and  that  proper  diligence  has  been  used  to  obtain  it. 


CHAPTER  VIL 

OF   PROCEEDINGS  TO   PERPETUATE  TESTIMONY. 

See.  4S6.  Teatimaiiy  may  be  perpetuated. 

See.  487.  The  applicant  shall  present  verified  petition  to  a  judge, 

granting  and  service  of  order. 
Sec.  488.   Ujxm  due  service  of  notice,  the  deposition  of  witness 

may  be  taken. 
Sec.  489.  Manner  of  taking  deposition  and  fling  thereof. 
See.  490.  Affidavits,  etc.,  filed  with  deposition,  shall  be  prima 

facie  proof  of  the  facts  therein  stated. 
Sec.  491.  Manner  of  using  such  depositions,  if  trial  be  had. 

Section  4S6.  The  testimony  of  a  witness  or  witnesses  may  be 
taken  and  perpetuated  as  provided  in  this  chapter. 

Sec.  487.  The  applicant  shall  present  to  a  district  or  probate 
jadge  a  petition  verified  by  the  oath  of  the  applicant,  stating : 
First.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a 
court  in  this  territory,  and  in  such  case  the  name  or  names  of  the 
person  or  persons  whom  he  expects  will  be  adverse  parties ;  or, 
second,  that  the  proof  of  some  fact  or  facts  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  establish 
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marriage  descent,  heirship,  or  any  other  matter  which  may  here- 
after become  material  to  establish,  though  no  suit  may  at  the  time 
be  anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to 
such  suit;  and,  third,  the  name  or  names  of  the  witness  or  wit- 
nesses to  be  examined  at  his  or  their  place  of  residence,  and  a 
general  outline  of  the  facta  expected  to  be  proved.  The  judge  to 
whom  such  petition  is  presented  shall  make  an  order  allowing  the 
examination  and  prescribing  the  notice  to  be  given,  which  notice, 
if  parties  are  known  and  reside  in  this  territory,  shall  be  persoDolIy 
served  on  them ;  and  if  unknown,  such  notice  shall  be  served  on 
the  clerk  of  the  county  where  the  property  to  be  affected  by  such 
evidence  is  situated,  and  a  notice  tnereof  to  be  published  in  some 
newspaper  to  be  designated  by  the  judge  making  the  order. 

Sec.  488.  Upon  proof  of  the  service  of  the  notice  as  provided 
in  the  last  section,  it  shall  be  the  duty  of  the  judge  before  whom 
the  depositions  are  taken,  to  proceed  to  take  the  depositions  of  the 
witnesses  named  in  said  petition,  upon  the  facts  therein  set  forth, 
and  the  taking  of  the  same  may  be  continued  from  time  to  time 
in  the  discretion  of  the  judge. 

Sec.  489.  The  examination  shall  be  by  question  and  answer, 
unless  the  parties  otherwise  agree.  The  deposition  when  taken 
shall  be  carefully  read  to  and  subscribed  by  the  witness,  then  cer- 
tified by  the  judge,  and  immediately  thereafter  filed  in  the  office 
of  the  clerk  of  the  district  court  of  the  county  where  the  same 
was  taken,  together  with  the  order  for  the  examination,  the  peti- 
tion on  which  the  same  was  granted,  and  the  proof  of  service  of 
notice. 

Sec.  490.  The  aflidavits  or  other  proofs  filed  with  the  deposi- 
tions, or  certified  copies  thereof,  shall  be  prima  facie  evidence  of 
the  facts  therein  stated. 

Sec.  491.  If  a  trial  be  had  between  the  parties  named  in  the 
petition  as  parties  expectant,  or  their  successors  in  interest,  or 
between  any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove  or  tend  to  prove,  upon  proof 
of  the  death  or  insanity  of  the  witnelas  or  witnesses,  or  if  his  or 
their  inability  to  attend  the  trial  by  reason  of  age,  sickness,  or 
settled  infirmity,  the  deposition  or  depositions,  or  certified  copies 
thereof,  may  be  used  by  either  party,  subject  to  all  legal  objections. 
But  if  thfe  parties  attend  at  the  examination,  no  objection  to  the 
form  of  an  interrogatory  shall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination. 
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CHAPTER  VIII. 

ABMINISTRATION  OF  OATH  AND  AFFIRMATIONS. 

Sec.  49£.  Authorizing  certain  pereons  to  admirmter  oaths. 

Sec.  493,  A  person  vnay  be  sworn  according  to  the  peculiar  cere- 

numiee  of  his  religion. 
See.  494..  A  witiMss  rnay,  instead  of  taking  the  oath,  make^an 

ofirmaiion. 

Section  492.  Every  court  of  this  territory,  every  j  udge  or  clerk 
of  any  court,  every  justice  of  the  peace,  and  every  notary  public, 
coanty  clerk,  and  every  officer  authorized  to  take  testimony  or  to 
decide  upon  evidence  in  any  proceeding,  shall  have  power  to  ad- 
minister oaths  or  affirmations. 

Sec.  193.  When  a  person  is  sworn  who  believes  in  any  other 
than  the  Christian  religion,  he  may  be  sworn  according  to  the 
peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

Sec.  494.  A  witness  who  desires  it,  may,  at  his  option,  instead 
of  taking  an  oath,  make  his  solemn  affirmation  or  declaration,  by 
assentiDg  when  addressed  in  the  following  form : 

Tou  do  solemnly  affirm  that  the  evidence  you  shall  give  in  this 

issue  (or  matter)  pending  between and  ,  shall  be 

the  truth,  the  whole  truth,  and  nothing  but  the  truth.  Assent  to 
this  affirmation  shall  be  made  by  answer,  "  I  do/'  A  false  affirm- 
ation or  declaration  shall  be  deemed  perjury  equally  with  a  false 
oath. 


CHAPTER  IX. 

INSPECTION  OF   DOCUMENTS,   AND    MISCELLANEOUS   PROVISIONS  AS 

TO  RECORDS,   WRITINGS,   &C. 

Sec.  495,  The  court  may,  upon  notice,  order  a  party  to  grant  an 
inspection  of  a  book,  etc.,  relating  to  the  merits  of  a 
case. 

Sec.  496.  When  there  may  be  evidence  of  the  contents  of  a  writing 
other  than  itself. 

See.  497.  Introduction  in  evidence  of  a  writing  altered  in  a  ma- 
terial parL 

Sec.  498.  Proof  of  a  judicial  record  of  this  territory,  or  of  the 
United  States. 

Sec.  499.  Proof  of  the  records,  etc.,  of  any  other  state  or  territory 
of  the  United  States. 
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Sec.  500.  Proof  of  a  judicial  record  of  a  foreign  country. 

Sec.  601.  Proof  of  a  copy  of  a  judicial  record  of  a  foreign 
country. 

Sec.  60S.  Printed  copies  of  statutes,  etc.,  of  another  territory, 
state,  or  govemment,  admitted  as  presumptive  evi- 
dence. 

Sec.  SOS.  Impression  of  a  seal  of  a  court  or  public  officer. 

Sec.  6O4,.  Actions  respecting  mining  claims. 

Sec.  606.  Inspection,  examination,  or  survey  of  mining  daims. 

Section  495.  Any  court  in  which  an. action  la  pending,  or  a 
judge  thereof,  may,  upon  notice,  order  either  party  to  give  to  the 
other,  within  a  specified  time,  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  any  book,  document,  or  paper  in  his  possession 
or  under  his  control,  containing  evidence  relating  to  tne  merits 
of  the  action  or  the  defence  therein.  If  compliance  with  the  order 
be  refused,  the  court  may  exclude  the  book,  document,  or  paper 
from  being  given  in  evidence ;  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to  presume  it  to  be  such  as 
he  sdleges  it  to  be;  and  the  court  may  also  punish  the  party 
refusing  for  a  contempt.  This  section  shall  not  be  constraed 
to  prevent  a  party  from  compelling  another  to  produce  books, 
papers,  or  documents,  when  he  is  examined  as  a  witness. 

Sec.  496.  There  shall  be  no  evidence  of  the  contents  of  a  wri- 
ting other  than  the  writing  itself,  except  in  the  following  cases : 
First.  When  the  original  has  been  lost  or  destroyed,  in  which  case 
proof  of  the  loss  or  destruction  shall  fii*st  be  made.  Second. 
When  the  original  is  in  possession  of  the  party  against  whom  the 
evidence  is  offered  and  he  fails  to  produce  it  after  reasonable  no- 
tice. Third.  When  the  original  is  a  record  or  other  document, 
in  the  custody  of  a  public  officer.  Fourth.  When  the  original 
has  been  recorded  and  a  certified  copy  of  the  record  is  made  evi- 
dence by  statute.  Fifth.  When  the  original  consists  of  numerous 
accounts  or  other  documents  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from  them  is 
only  the  general  result  of  the  whole. 

Sec.  497.  The  party  producing  a  writing  as  genuine  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  execution, 
in  a  part  material  to  the  question  in  dispute,  and  such  alteration 
is  not  noted  on  the  writing,  shall  account  for  the  appearance  or 
alteration.  He  may  show  that  the  alteration  was  made  by  an- 
other, without  his  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwise  properly  or  innocently 
made.  If  he  do  that  he  may  give  the  writing  in  evidence,  but 
not  otherwise. 

Sec.  498.     A  judicial  record  of  this  territory,  or  of  the  United 
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States,  may  be  proved  by  the  production  of  the  original,  or  a  copy 
thereof,  certified  by  the  clerk  or  other  person  having  the  legal 
custody  thereof,  unSer  the  seal  of  the  court,  to  be  a  true  copy  of 
such  record. 

Sec.  499.  The  records  in  judicial  proceedings  of  the  courts  of 
any  other  state  or  territory  of  the  United  States  may  be  proved 
or  admitted  in  the  courts  of  this  territory,  by  the  attestation  of 
the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due 
form. 

Sec.  500.  A  judicial  record  of  a  foreign  country  may  be  proved 
by  the  production  of  a  copy  thereof,  certified  by  the  clerk,  with 
the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal,  or  by 
the  legal  keeper  of  the  record  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  to  be  a  true  copy  of  such  record ;  together  with 
a  certificate  of  a  judge  of  the  court,  that  the  person  making  the 
certificate  is  the  clerk  of  the  court,  or  the  legal  keeper  of  the 
record,  and  in  either  aise,  that  the  signature  is  genuine,  and  the 
certificate  in  due  form ;  and  also,  together  with  the  certificate  of 
the  minister  or  ambassador  of  the  United  States,  or  of  a  consul  of 
the  United  States,  in  such  foreign  country,  that  there  is  such  a 
court,  specifying  generally  the  nature  of  its  jurisdiction,  and  veri- 
fying the  signature  of  the  judge  and  clerk,  or  other  legal  keeper 
of  the  record. 

Sec.  501.  A  copy  of  the  judicial  record  of  a  foreign  country 
shall  also  be  admissible  in  evidence  upon  proof:  First.  That  the 
copy  offered  has  been  compared  by  the  witness  with  the  original 
and  is  an  exact  transcript  of  the  whole  of  it.  Second.  That  such 
original  was  in  custody  of  the  clerk  of  the  court  or  other  legal 
keeper  of  the  same ;  and,  third,  that  the  copy  is  duly  attested  oy 
a  seal  which  is  proved  to  be  the  seal  of  the  court  where  the  records 
remain  if  it  be  the  record  of  a  court,  or  if  there  be  no  such  seal, 
or  if  it  be  not  the  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original. 

Sec.  502.  Printed  copies,  in  volumes,  of  statutes,  code,  or  other 
written  law,  of  any  other  territory,  or  any  state  or  foreign  gov- 
ernment purporting  or  proven  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evidence 
of  the  existing  law  in  the  courts  and  judicial  tribunals  of  such 
state,  territory,  or  governments,  shall  be  admitted  by  courts  and 
officers  of  this  territory  on  all  occasions  as  presumptive  evidence 
of  such  laws. 

Sec.  603.     A  seal  of  a  court  or  public  officer  when  required  to 

any  writ,  or  process,  or  proceeding,  or  to  authenticate  a  copy  of 

any  record  or  document,  may  be  impressed  with  wax,  wafer,  or 

any  other  substance,  and  then  attached  to  the  writ,  process,  or 

18 
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proceeding,  or  to  the  copy  of  the  record  or  docament,  or  it  may 
oe  impressed  on  the  paper  alone. 

Sec.  504.  In  actions  respecting  mining  claims,  proof  shall  be 
admitted  of  the  customs,  usages,  and  regulations  established  and 
in  force  in  the  mining  district  embracing  such  claim ;  and  such 
customs,  usages,  and  regulations,  when  not  in  conflict  with  the 
laws  of  this  territory,  shall  govern  the  decision  of  the  action. 

Sec.  505.  Whenever  any  person,  company,  or  corporation  shall 
have  any  right  to,  or  interest  in,  any  mine,  lead,  lode,  or  mining 
claim,  which  is  in  the  possession  of  another  person,  company,  or 
corporation,  and  it  shall  be  necessary  for  the  ascertainment,  en- 
forcement, or  protection  of  such  right  or  interest,  that  an  inspec- 
tion, examination,  or  survey  of  such  mine,  lead,  lode,  or  mining 
claim,  should  be  had  or  made,  or  whenever  an  inspection,  exami- 
nation, or  survey  of  any  mine,  lead,  lode,  or  mining  claim  shall  be 
necessary  to  ascertain,  protect,  or  enforce  the  right  or  interest  of  any 
person,  company,  or  corporation,  in  another  mine,  lead,  lode,  or  rain- 
ing claim,  and  the  person,  company,  or  corporation  in  possession  of 
such  mine,  lead,  lode,  or  mining  claim,  of  which  an  inspection,  ex- 
amination, or  survey  is  necessary,  shall  refuse,  after  three  day's 
demand  thereof,  in  writing,  to  allow  or  permit  such  icspection, 
examination,  or  survey  to  be  had  or  made,  the  party,  company, 
or  corporation  desiring  an  inspection,  examination,  or  survey  of 
of  such  mine,  lead,  lode,  or  mining  claim,  may  present  to  the  dis- 
trict court,  or  the  judge  thereof,  of  the  county  wherein  the  mine, 
lead,  lode,  or  mining  claim,  of  which  an  inspection,  examination, 
or  survey  is  desired,  is  situated,  a  petition  under  oath,  setting  oat 
his  or  their  right  to,  or  interest  in,  such  mine,  lead,  lode,  or  mining 
claim,describing  it,  the  possession  thereof,  or  of  another  mine,  lead, 
lode,  or  mining  claim,  of  which  an  inspection,  examination,  or  sur- 
vey is  necessary  by  another  company  or  corporation,  the  reason 
why  it  is  necessary  that  such  inspection,  examination,  or  survey 
should  be  had  or  made,  the  demand  made  on  the  person,  company, 
or  corporation  in  possession  to  allow  or  permit  such  inspection, 
examination,  or  survey,  and  his  or  their  refusal  to  allow  or  per- 
mit the  same  and  asking  an  order  for  the  inspection,  examination, 
or  survey  of  such  mine,  lead,  lode,  or  mining  claim, — the  court 
or  judge  may  thereupon  appoint  a  time  and  place  for  hearing  such 
petition,  and  shall  order  notice  thereof  to  be  served  on  the  adverse 
party,  company,  or  corporation,  which  notice  shall  be  served  at 
least  three  days  before  the  day  of  hearing. 

At  the  time  and  place  appointed  the  court  or  judge  shall  pro- 
ceed to  hear  the  petition.  Either  party  may  read  aifidavits  on 
the  hearing  in  the  same  manner  and  subject  to  the  same  rules,  as 
on  application  to  dissolve  an  injunction.  If  the  court  or  judge  be 
satisfied  that  the  facts  stated  in  the  petition  are  true,  an  order 
shall  be  made  for  an  inspection,  examination,  or  survey  of  the 
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mine,  lead^  lode,  or  mining  claim  in  question,  in  such  manner,  at 
sQch  time,  and  by  such  persons  as  are  mentioned  in  the  order. 
Such  persons  shall  thereupon  have  free  access  to  such  mine,  lead, 
lode,  or  mining  claim,  for  the  purpose  of  such  inspection,  exami- 
nation, or  survey  in  conformity  with  the  order  (of  the  court  or 
jndge),  and  any  interference  with  such  persons  while  acting  under 
such  order,  shall  be  a  contempt  of  court  and  punished  accordingly. 
If  the  order  of  the  court  is  made  while  an  action  is  pending  oe- 
tween  the  parties  to  the  order,  the  costs  of  obtaining  the  order 
shall  abide  the  result  of  the  action.  If  no  action  be  pending  when 
the  order  is  made,  all  the  costs  thereof  shall  be  paid  by  the  peti-- 
lioner. 


TITLE  XII. 


CHAPTER  I. 

OF   THE   WRIT  OP   CERTIORARI  AND   MANDAMUS. 

Sec.  506.  The  writ  of  certiorari — denomination  of. 

See.  607.  This  writ  may  be  issued  hy  a  superior  court  to  an  in- 
ferior  triburud — in  what  oases. 

See.  508.  Ihe  application  shall  be  made  on  affidavit,  with  notice 
or  without 

See.  509.  The  writ  to  be  directed  to  the  inferior  triburuiL 

See,  610.  The  contents  of  the  writ. 

Sec.  511.  Proceedings  in  the  inferior  court,  etc.,  may  be  stayed 
or  not 

Sec.  512.  Service  of  the  vrrit. 

Sec.  61S.  The  review  under  the  writ,  extent  of. 

Sec.  514,.  A  defective  return  of  the  writ  may  be  perfected;  hear- 
ing and  judgment. 

Sec.  515.  Copy  of  judgment  shall  be  sent  to  ihe  inferior  tribunal, 
etc. 

See.  516.  Judgment  roll ;  appeals  mjay  be  txxken  as  in  civil  cases* 

Section  506.  The  writ  of  ceritorari  may  be  denominated  the 
writ  of  review. 

Sec.  607.  This  writ  may  be  granted  on  application  by  any  court 
of  this  territory,  except  a  justice's,  probate,  or  mayor's  court; 
the  writ  shall  be  granted  in  all  cases  when  an  inferior  tribunal, 
hoard,  or  oflScer  exercising  judicial  functions  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  oflBcer,  and  there  is  no 
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appeal,  nor,  in  the  judgment  of  the  court,  any  plain,  speedy,  and 
adequate  remedy. 

Sec.  508.  The  application  shall  be  made  on  affidavit  by  the 
party  beneficially  interested,  and  the  court  may  require  a  notice 
of  tne  application  to  be  given  to  the  adverse  party,  or  may  grant 
an  order  to  show  cause  why  it  should  not  be  allowed,  or  may 
grant  the  writ  without  notice. 

Sec.  509.  The  writ  may  be  directed  to  the  inferior  tribunal, 
board,  or  officer,  or  to  any  other  person  having  the  custody  of  the 
record  or  proceedings  to  be  certified ;  when  directed  to  a  tribunal, 
the  clerk,  if  there  be  one,  shall  return  the  writ  with  the  transcript 
required. 

Sec.  510.  The  writ  of  review  shall  command  the  party  to 
whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ, 
at  a  specified  time  and  place,  and  annex  to  the  writ  a  transcript 
of  the  record  and  proceedings  (describing  or  referring  to  them 
with  convenient  certainty),  that  the  same  may  be  reviewed  by  the 
court ;  and  requiring  the  party,  in  the  meantime,  to  desist  from 
further  proceedings  in  the  matter  to  be  reviewed. 

Sec.  611.  If  a  stay  of  proceedings  be  not  intended,  the  words 
requiring  the  stay  shall  be  omitted  from  the  writ ;  these  words 
may  be  inserted  or  omitted  in  the  sound  discretion  of  the  court ; 
but  if  omitted,  the  power  of  the  inferior  court  or  officer  shall  not 
be  suspended,  nor  the  proceedings  stayed. 

Sec.  512.  The  writ  shall  be  served  in  the  same  manner  as  a 
summons  in  a  civil  action,  except  when  otherwise  expressly  directed 
by  the  court. 

Sec.  513.  The  review  upon  this  writ  shall  not  be  extended 
further  than  to  determine  wuether  the  inferior  tribunal,  board,  or 
officer  has  regularly  pursued  the  authority  of  such  tribunal,  board, 
or  officer. 

Sec.  514.  If  the  return  of  the  writ  be  defective,  the  court  may 
order  a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  court  shall  proceed  to  hear  the  parties,  or  such  of  them 
as  may  attend  for  that  purpose,  and  may  thereupon  give  judg- 
ment, either  affirming  or  annulling  or  modifying  the  proceedings 
below. 

Sec.  515.  A  copy  of  the  judgment,  signed  by  the  clerk,  shall 
be  transmitted  to  the  inferior  tribunal,  board,  or  officer  having 
the  custody  of  the  record  or  proceeding  certified  up. 

Sec.  516.  A  copy  of  the  judgment,  signed  by  the  clerk,  en- 
tered upon  or  attached  to  tne  writ  and  return,  shall  constitute 
the  judgment  roll.  If  the  proceeding  be  had  in  any  other  than 
the  supreme  court,  an  appeal  may  be  taken  from  the  judgment  in 
the  same  manner  and  upon  the  same  terms  as  from  a  judgment  in 
a  civil  action. 
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CHAPTER  XL 


THE   WRIT  OF   MANDATE   OR   MANDAMUS. 

Sec.  517.  The  writ  of  mandamus,  denomination  of. 

See.  618.  The  writ  may  be  issued  by  a  superior  court  to  an  in- 

f^^no^  tribunal,  etc.,  in  what  cases. 
Sec.  519.  The  writ  shaU  issue  on  affidavit  where  there  is  no  ade- 
quate remedy  in  the  ordinary  course  of  law. 
Sec.  6W.  Shall  be  either  alternative  or  peremptory  ^substance  of 

the  writ. 
See.  5^1.  If  the  application  be  without  notice  the  alternative  writ 

shaU  issue;  oiherwise,  the  peremptory.    Notice  and 

default. 
See.  628.  The  adverse  party  may  answer  under  oath. 
Sec.  623.  If  an  essential  question  of  fact  is  raised,  the  court  may 

order  a  jury  trial. 
Sec,  534.  The  applicant  may  demur  to  the  ansiver  or  countervail 

it  hy  proof. 
&c.  625.  EUher  party  may  move  for  a  new  trial.     Two  verdicts 

for  trie  same  party  shall  be  conclusive. 
Sec.  526.  The  derk  shall  transmit  the  verdict  to  the  court  where 

the  motion  is  pending,  after  which  the  hearing  shall 

be  had  on  motion. 
See.  627.  If  no  answer  be  made,  or  if  the  answer  raise  no  ma- 

ierial  issue  of  fact,  the  hearing  shaU  be  before  the  court. 
Sec.  528.  If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate. 
Sec,  629.  Service  (^  writ. 
See.  6S0.  Penalty  for  disobedience  to  the  unit  of  mandate. 

Section  517.  The  writ  of  mandamus  may  be  denominated  the 
writ  of  mandate. 

Sec.  518.  It  may  be  issued  by  any  court  in  this  territory,  ex- 
cept a  justice's,  probate,  or  mayor  s  court,  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station  ;  or  to  compel  the  admission  of  a  party  to 
the  use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled, 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board,  or  person. 

Sec.  519.  The  writ  shall  be  issued  in  all  cases  where  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law.  It  shall  be  issued  upon  affidavit  on  the  application  of  the 
party  beneficially  interested. 
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Sec.  520.  The  writ  shall  be  either  alternative  or  peremptory; 
the  alternative  writ  shall  state  generally  the  allegation  against 
the  party  to  whom  it  is  directed,  and  command  such  party,  im- 
mediately after  the  receipt  of  the  writ,  or  at  some  other  specified 
time,  to  do  the  act  required  to  be  performed,  or  to  show  cause 
before  the  court,  at  a  specified  time  and  place,  why  he  has  not 
done  so.  The  peremptory  writ  shall  be  in  a  similar  form,  e;:cept 
that  the  words  requiring  the  party  to  show  cause  why  he  has  not 
done  as  commanaed  shall  be  omitted  and  a  return  day  shall  be 
inserted. 

Sec.  521.  When  the  application  to  the  court  is  made  without 
notice  to  the  adverse  party,  and  the  writ  be  allowed,  the  alterna- 
tive shall  be  first  issued ;  but  if  the  application  be  upon  due 
notice,  and  the  writ  be  allowed,  the  peremptory  writ  may  be 
issued  in  the  first  instance.  The  notice  of  the  application,  when 
given,  shall  be,  at  least,  ten  days.  The  writ  shall  not  be  granted 
by  default.  The  case  shall  be  heard  by  the  court  whether  the 
adverse  party  appear  or  not. 

Sec.  622.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  of  the  writ  is  noticed,  or  such  further  day 
as  the  court  may  allow,  the  party  on  whom  the  writ  or  notice 
shall  have  been  served  may  show  cause  by  answer  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil 
action. 

Sec.  523.  If  an  answer  is  made  which  raises  a  question  as  to 
a  matter  of  fact  essential  to  the  determination  of  the  motion,  and 
affecting  the  substantial  rights  of  the  parties,  and  upon  the  sup- 
posed truth  of  the  allegation  on  which  the  application  for  the 
writ  is  based,  the  court  may,  in  its  discretion,  order  the  question 
to  be  tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  court.  The  ques- 
tion to  be  tried  shall  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  shall  be  designated  in  which  the  same  shall  be  had. 
The  order  may  also  direct  the  jury  to  assess  any  damages  which 
the  applicant  may  have  sustained  in  case  they  find  for  him. 

Sec.  624.  On  the  trial  the  applicant  shall  not  be  precluded  by 
the  answer  of  any  valid  objection  to  its  sufficiency,  and  may 
countervail  it  by  proof,  either  in  direct  denial  or  by  way  of 
avoidance. 

Sec.  525.  If  either  party  be  dissatisfied  with  the  verdict  of 
the  jury,  he  may  move  for  a  new  trial  upon  a  statement  prepared 
as  provided  in  section  two  hundred  and  thirty-five  (of  this  act). 
The  motion  for  a  new  trial  may,  upon  reasonable  notice,  be 
brought  on  before  the  judge  of  the  court  in  which  the  cause  was 
tried,  either  in  term  or  vacation.  If  a  new  trial  be  granted  the 
jury  shall,  within  five  days  thereafter,  unless  the  parties  agree  on 
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a  longer  time,  be  summoned  to  try  the  issue.     After  a  second  ver- 
dict in  favor  of  the  same  party,  a  new  trial  shall  not  be  had. 

Sec.  626.  If  no  notice  for  a  new  trial  be  given,  or,  if  given,  it 
be  denied,  the  clerk,  within  five  days  after  the  rendition  of  the 
verdict  or  denial  of  the  motion,  shall  transmit  to  the  court  in 
which  the  application  for  the  writ  is  pending,  a  certified  copy  of 
the  verdict  attached  to  the  order  of  trial,  after  which  either  party 
may  bring  on  the  argument  of  the  application  upon  reasonable 
notice  to  the  adverse  party. 

Sec.  527.  If  no  answer  be  made  the  case  shall  be  heard  on 
the  papers  of  the  applicant.  If  an  answer  be  made  which  does 
not  raise  a  question,  such  as  is  mentioned  in  section  five  hundred 
and  twenty- three  (of  this  act),  but  only  such  matters  as  may  be 
explained  or  avoided  by  a  reply,  the  court  may,  in  its  discretion, 
grant  time  for  replying;  if  the  answer,  or  answer  and  reply, 
raise  only  questions  of  law,  or  put  in  issue  immaterial  state- 
ments, not  affecting  the  substantial  rights  of  the  parties,  the 
court  shall  proceed  to  hear,  or  fix  a  day  for  hearing,  the  argument 
of  the  case. 

Sec.  628.  If  judgment  be  given  for  the  applicant  he  shall  re- 
cover the  damages  which  he  shall  have  sustained,  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court,  or  referees  upon  a 
reference  to  be  ordered,  together  with  costs;  and  for  such 
damages  and  costs  an  execution  may  issue,  and  a  peremptory 
mandate  shall  also  be  awarded  without  delay. 

Sec.  629.  The  writ  shall  be  served  in  the  same  manner  as  a 
snmmons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  court. 

Sec.  630.  When  a  peremptory  mandate  has  been  issued  and 
directed  to  any  inferior  tribunal,  corporation,  board,  or  person,  if 
it  appear  to  the  court  that  any  member  of  such  tribunal,  corpo- 
ration, board,  or  such  person  upon  whom  the  writ  has  been  per- 
sonally served  has,  without  just  excuse,  refused  or  neglected  to 
obey  the  same,  the  court  may,  upon  motion,  impose  a  fine  not  ex- 
ceeding one  thousand  dollars.  In  case  of  a  persistance  in  a 
refusal  of  obedience,  the  court  may  order  the  party  to  be  im- 
prisoned for  a  period  not  exceeding  three  months,  and  may  make 
any  orders  necessary  and  proper  for  the  complete  enforcement  of 
the  writ. 
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TITLE  XIIL 


OP  CONTEMPTS   AND   THEIR   PUNISHMENTS. 

Sec.  BSl.  Contempts — what  ahxdl  he  deemed. 

See,  5SZ.  A  contempt  committed  in  the  presence  of  the  court  may 

be  punished  summarily  ;  when  not  so  committed  an 

affidavit  or  statement  shaJl  be  made. 
Sec,  633,  A  warrant  of  attachment  to  answer  may  issuCj  or  notice 

to  show  cause. 
Sec.  534,,  Bail  may  be  given  by  a  person  arrested  tinder  sueh 

VKLrrant, 
Sec.  636.  Sheriff  shall,  upon  executing  the  vxirrantj  arrest  and 

detain  the  person  until  discharged. 
Sec,  636,  Bail  bond— form  and  condition  of. 
Sec,  637,  Officer  shall  return  warrant  and  bail  bond,  if  any. 
Sec,  638,  Mearing, 

Sec,  639,  Judament  and  penalty  if  guilty. 
Sec,  640,  If  the  contempt  is  the  omission  of  any  act,  the  person 

may  be  imprisoned  until  performed. 
Sec,  64-1'  Person  in  contempt  may  also  be  indicted,  if  an  indtcta- 

ble  offence. 
Sec,  64£,  If  the  party  fail  to  appeal,  proceedings. 
Sec.  643,  Illness  sufficient  excuse  for  non-appearance  of  party 

arrested;  confinements  under  arrests  for  contempt 
Sec,  644"  Judgrrtents  and  orders  in  such  cases  final.    Extent  of 

punishment. 

Section  531.  The  following  acts  or  omissions  shall  be  deemed 
contempts :  First.  Disorderly,  contemptuous,  or  insolent  behavior 
towards  the  judge  whilst  holding  court,  or  engaged  in  his  judicial 
duties  at  chambers,  or  towards  referees  or  arbitrators,  while  sit- 
ting on  a  reference  or  arbitration,  tending  to  interrupt  the  due 
course  of  a  trial,  reference,  or  arbitration,  or  other  judicial  pro- 
ceeding. Second.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance  in  the  presence  of  the  court,  or  its  immediate 
vicinity,  tending  to  interrupt  the  due  course  of  a  trial  or  judicial 
proceeding.  Third.  Disobedience  or  resistance  to  any  lawful 
writ,  order,  rule,  or  process,  issued  by  the  court  or  judge  at  cham- 
bers. Fourth.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness.  Fifth.  Rescuing  any  person 
or  property  in  the  custody  of  an  officer,  by  virtue  of  an  order  of 
process  of  such  court  or  judge  at  chambers. 
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Sec.  532.  When  a  contempt  is  committed  in  the  immediate 
view  and  presence  of  the  court  or  judge  at  chambers,  it  may  be 
ponished  summarily;  for  which  an  order  shall  be  made,  recitinjg 
the  facts  as  occurring  in  such  immediate  view  and  presence,  ao- 
judging  that  the  person  proceeded  against  is  thereby  guilty  of  a 
contempt,  and  that  he  be  punished  as  therein  prescribed.  When 
the  contempt  is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court  or  judge  at  chambers,  an  affidavit  shall  be  pre- 
sented to  the  court  or  judge,  of  the  facts  constituting  the  contempt, 
or  a  statement  of  the  facts  by  the  referees  or  arbitrators. 

Sec.  533.  When  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  court  or  judge,  a  warrant  or 
attachment  may  be  issued  to  bring  the  person  charged  to  answer ; 
or,  without  a  previous  arrest,  a  warrant  of  commitment  may,  upon 
notice,  or  upon  an  order  to  show  cause,  be  granted ;  and  no  war- 
rant of  commitment  shall  be  issued  without  such  previous  attach- 
ment to  answer,  or  such  notice  or  order  to  show  cause. 

Sec.  534.  Whenever  a  warrant  of  attachment  is  issued  pur- 
suant to  this  chapter,  the  court  or  judge  shall  direct,  by  an 
endorsement  on  such  warrant, that  the  person  charged  maybe  let 
to  bail  for  his  appearance,  in  an  amount  to  be  specified  in  such 
endorsement. 

Sec.  535.  Upon  executing  the  warrant  of  attachment,  the 
sheriff  shall  keep  the  person  in  custody,  bring  him  before  the  court 
or  judge,  and  detain  him  until  an  order  may  be  made  in  the 
premises,  unless  the  person  arrested  entitle  himself  to  be  dis- 
charged, as  provided  in  the  next  section. 

Sec.  536.  When  a  direction  to  let  a  person  arrested  to  bail  is 
contained  in  the  warrant  of  attachment,  or  endorsed  thereon,  he 
shall  be  discharged  from  the  arrest  upon  executing  and  delivering 
to  the  officer,  at  any  time  before  return  day  of  the  warrant,  a 
written  undertaking,  with  two  sufficient  sureties,  to  the  effect  that 
the  person  arrested  will  appear  on  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  therecJn  ;  or  they  will  pay, 
as  may  be  directed,  the  sum  specified  in  the  warrant. 

Sec.  537.  The  officer  shall  return  the  warrant  of  arrest  and 
nndertaking,  if  any,  recemed  by  him  from  the  person  arrested,  by 
the  return  day  specified  therein. 

Sec.  638.  Wnen  the  person  arrested  has  been  brought  up  or 
appeared,  the  court  or  judge  shall  proceed  to  investigate  the 
charge,  and  shall  hear  any  answer  which  the  person  arrested  may 
make  to  the  same,  and  may  examine  witnesses  for  or  against  him, 
for  which  an  adjournment  may  be  had  from  time  to  time  if  neces- 
sary. 

Sec.  539.     Upon  the  answer  and  evidence  taken,  the  court  or 
judge  shall  determine  whether  the  person  proceeded  against  is 
guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that  he  is 
19 
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guilty  of  the  contempt^  a  fine  may  be  imposed  upon  hitn  not  ex- 
ceeding five  hundred  dollars. 

Sec.  540.  When  the  contempt  consists  in  the  omission  to  per- 
form an  act  which  is  yet  in  the  power  of  the  person  to  perform,  lie 
may  be  imprisoned  until  he  shall  have  performed  it,  and  in  that 
case  the  act  shall  be  specified  in  the  warrant  of  commitment. 

Sec.  541.  Persons  proceeded  against,  according  to  the  pro- 
visions of  this  chapter,  shall  also  be  liable  to  indictment  for  the 
same  misconduct  if  it  be  an  indictable  offence ;  but  the  court, 
before  which  a  conviction  is  had  on  the  indictment,  in  passing 
sentence,  shall  take  into  consideration  the  punishment  before  in- 
flicted. 

Sec.  542.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  return  day,  the 
court  or  judge  may  issue  another  warrant  of  arrest,  or  may  order 
the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking 
be  prosecuted,  the  measure  of  damages  in  the  action  shall  be  the 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved  party,  by 
reason  of  the  misconduct  for  which  the  warrant  was  issued,  and 
the  costs  of  theproceedings. 

Sec.  643.  Whenever,  by  the  provisions  of  this  chapter,  an  offi- 
cer is  required  to  keep  a  person,  arrested  on  a  warrant  of  attach- 
ment, in  custody,  and  to  oring  him  before  a  court  or  judge,  the 
inability,  from  illness  or  otherwise,  of  the  person  to  attend,  shall 
be  a  sufficient  excuse  for  not  bringing  him  up ;  and  the  officer 
shall  not  confine  a  person  arrested  upon  the  warrant,  in  a  prison, 
or  otherwise  restrain  him  of  personal  liberty,  except  so  far  as 
may  be  necessary  to  secure  his  personal  attendance. 

Sec.  544.  The  judgment  and  order  of  the  court  or  judge,  made 
in  casea  of  contempt,  shall  be  final  and  conclusive.  The  punish- 
ment shall  be  by  fine  or  imprisonment ;  but  nO  fine  shall  exceed 
the  sum  of  five  hundred  dollars. 


TITLE  XIV. 


OF  COSTS. 

Sec,  54Jy.  Compensation  of  attorneys.  Prevailing  party  shall  be 
allowed  costs. 

Sec.  64,6.  Plaintiff's  costs  shaU  be  allowed,  of  course,  upon  judg- 
ment in  his  favor  in  certain  cases. 

Sec.  64'7.  Several  anions,  brought  on  a  single  cause  of  actum, 
shall  earn/  costs  in  but  one. 
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See,  548,  Defendant's  costs  shall  be  allowed,  of  course,  in  certain 

cases. 
See,  649,  Costs  in  actions  not  mentioned  in  section  five  hundred 
and  forty-six  ;  costs  not  allowed  when  recovery  is  less 
than  fifty  dollars, 

&c,  550,  When  the  several  defendants  be  not  united  in  interest, 
costs  may  be  recovered. 

Sec.  551,  Costs  discretionary  with  the  court,  in  certain  cases. 

See,  552,  Referee's  fees. 

See,  553.  Continuance  ;  costs  may  be  imposed  as  a  condition  of. 

See,  554*  Costs  when  a  te7ider  is  made  before  suit  is  brought 

See,  555.  Costs  in  actions  by,  or  against,  an  administrator,  etc. 

See.  566,  Costs  in  a  review,  other  than  by  appeal. 

See,  557.  Costs  on  the  commencement  of  an  action. 

See.  558.  Filing  of  an  affidavit  to  bills  of  costs. 

See,  559,  Interest  and  costs  shall  be  included  by  the  clerk  in  the 
judgment. 

Sec.  560.   When  plaintiff  is  a  non-resident,  or  foreign  corpora- 
tion, defendant  mjay  require  security  for  costs. 

See.  56 J.  Justification  of  sureties  on  undertaking  for  costs. 

Sec.  662.  If  such  security  be  not  given,  the  action  may  be  rfw- 
missed. 

See,  56S.  How  a  person  unable  to  pay  costs  may  commence  an/ 
action. 

See.  664^.  Any  officer  may  prosecute  suit  in  name  of  the  ter- 
ritory without  bond. 

See,  665,  Every  party  to  a  suit  required  to  pay  fees  fixed  by  taw,. 

Section  545.  The  meaeure  and  mode  of  compensation  of  attor- 
neys and  counsellors  shall  be  left  to  the  agreement,  express  or  im- 
plied, of  the  parties ;  but  there  shall  be  allowed  to  the  prevailing 
party  in  any  action  in  the  supreme  court,  district  courts,  anSi 
probate  courts,  his  costs  and  necessary  disbursements  in  the  action,. 
or  special  proceeding  in  the  nature  of  an  action. 

Sec.  64o.  Costs  may  be  allowed,  of  course,  to  the  plaintiff  upon 
^i  judgment  in  his  favor,  in  the  following  cases :  First.  In  an. 
action  for  the  recovery  of  real  property.  Second.  In  an  action 
to  recover  the  possession  of  personal  property  when  the  value  of 
*he  property  amounts  to  fifty  dollars  or  over.  Such  value  shall 
fie  determined  by  the  jury,  court,  or  referee  by  whom  the  action. 
'3  tried.  Third.  In  an  action  for  the  recovery  of  money  or  dam- 
'^ges,  when  plaintiff  recovers  fifty  dollars  and  over.  Fourth.  In* 
special  proceedings  in  the  nature  of  an  action. 

Sec.  547.  When  several  actions  are  brought  on  one  bond,  un- 
dertaking, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case  for  the  same  cause  of  action,. 
•against  several  parties  who  might  have  been  joined  as  defendants 
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in  the  same  action,  no  costs  shall  be  allowed  to  the  plaintiff  in 
more  than  one  of  such  actions,  which  may  be  at  his  election ;  if 
the  party  proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  the  territory; 
bat  the  disbursements  of  the  plaintiff  shsdl  be  allowed  to  him  in 
each  action. 

Sec.  648.  Costs  shall  be  allowed,  of  course,  to  the  defendant, 
upon  a  judgment  in  his  favor  in  the  actions  mentioned  in  section 
five  hundred  and  forty-six  (of  this  act)  and  in  a  special  proceeding 
in  the  nature  of  an  action. 

Sec.  549.  In  other  actions  than  those  mentioned  in  section  five 
hundred  and  forty-six  (of  this  act),  costs  may  be  allowed  or  not ; 
and,  if  allowed,  may  be  apportioned  between  the  parties  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court;  but  no  costs 
shall  be  allowed  in  an  action  for  the  recovery  of  money  or  damages, 
when  the  plaintiff  recovers  less  than  fifty  dollars ;  nor  in  an  action 
to  recover  the  possession  of  personal  property  when  the  value  of 
the  property  is  less  than  fifty  dollars. 

Sec.  650.  When  there  are  several  defendants  in  the  actions 
mentioned  in  section  five  hundred  and  forty-six  (of  this  act)  not 
united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court  shall  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor. 

Sec.  551.  In  the  following  cases  the  costs  of  an  appeal  shall  be 
in  the  discretion  of  the  court :  First.  Wheu  a  new  trial  is  ordered. 
Second.    When  a  judgment  is  modified. 

Sec.  552.  The  fees  of  referees  shall  be  eight  dollars  to  each  for 
every  day  spent  in  the  business  of  the  reference ;  but  the  parties 
may  agree  in  writing  upon  any  other  rate  of  compensation,  and 
thereupon  such  rate  shall  be  allowed. 

Sec.  553.  When  an  application  is  made  to  a  court  or  referee 
to  postpone  a  trial,  the  payment  of  the  costs  occasioned  by  the 
postponement  may  be  imposed,  in  the  discretion  of  the  court  or 
xeferee,  as  a  condition  of  granting  the  same. 

Sec.  554.  When,  on  an  action  for  the  recovery  of  money  only, 
the  defendant  in  his  answer  alleges  that  before  the  commencement 
of  the  action  he  tendered  to  the  plaintiff  the  full  amount  to  which 
he  was  entitled,  and  thereupon  dfeposits  in  court  for  the  plaintiff 
the  amount  so  tendered,  and  the  allegation  be  found  to  be  true, 
the  plaintiff  shall  not  recover  costs,  but  shall  pay  costs  to  the  de- 
fendant. 

Sec.  655.  In  an  action  prosecuted  or  defended  by  an  executor, 
administrator,  or  trustee  of  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  may  be  recovered,  as  in  action  by  and 
against  a  person  prosecuting  or  defending  his  own  right;  but 
such  costs  shall,  by  the  judgment,  be  made  chargeable  only  upon 
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the  estate,  fund,  or  party  represented,  unless  the  court  shall  direct 
the  same  to  be  paid  by  the  plaintiff  or  defendant,  personally,  for 
mismanagement  or  bad  faith  in  the  action  or  defence. 

Sec.  556.  When  the  decision  of  a  court  of  inferior  jurisdiction 
in  a  special  proceeding  is  brought  before  a  court  of  higher  juris- 
diction for  a  review  in  other  way  than  by  appeal,  the  same  costs 
shall  be  allowed  as  in  causes  on  appeal,  and  may  be  collected  by 
execution,  or  in  such  manner  as  the  court  may  direct,  according 
to  the  nature  of  the  case. 

Sec.  557.  The  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  his  costs,  shall  deliver  to  the  clerk  of  the  court,  within 
two  days  after  the  verdict  or  decision  of  the  court,  a  memorandum 
of  the  items  of  his  costs  and  necessary  disbursements  in  the  : 
action  or  proceeding ;  which  memorandum  shall  be  verified  by 
the  oath  of  the  party,  or  his  attorney,  stating  that  the  items  are 
correct,  and  that  the  disbursements  have  been  necessarily  incurred 
in  the  action  or  proceeding. 

Sec.  658.  The  clerk  shall  include  in  the  judgment  entered  up 
by  him  any  interest  on  the  verdict  or  decision  of  the  court,  from 
the  time  it  was  rendered  or  made,  and  the  costs,  if  the  same  have 
been  taxed  or  ascertained,  and  he  shall,  within  two  days  after  the 
same  shall  be  taxed  or  ascertained,  if  not  included  in  the  judg- 
ment, insert  the  same  in  a  blank  left  in  the  judgment  for  that 
purpose,  and  shall  make  a  similar  insertion  of  the  costs  in  the 
copies  and  docket  of  the  judgment. 

Sec.  559.  When  a  plaintiff  in  an  action  resides  out  of  the  ter- 
ritory, or  is  a  foreign  corporation,  security  for  the  costs  and 
charges  which  may  be  awarded  against  such  plaintiff  may  be  re- 
quired by  the  defendant.  When  required,  all  proceedings  in  the 
action  shall  be  stayed  until  an  undertaking,  executed  by  two  or 
more  persons,  be  filed  with  the  clerk,  to  the  effect  that  they  will 
pay  such  costs  and  charges  as  may  be  awarded  agaiost  the 
plaintiff  by  judgment,  or  in  the  progress  of  the  action,  not  ex- 
ceeding the  sum  of  three  hundred  dollars.  A  new  or  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon  proof 
that  the  original  undertaking  is  insufficient  security,  and  proceed- 
ings in  the  action  stayed  until  such  new  additional  undertaking 
be  executed  and  filed. 

Sec.  560.  Each  of  the  sureties  on  the  undertaking  mentioned 
in  the  last  section  shall  annex  to  the  same  an  affidavit  that  he  is 
a  resident  and  house-holder  or  freeholder  within  the  county,  and 
is  worth  the  amount  specified  in  the  undertaking,  over  and  above 
all  his  just  debts  ana  liabilities,  exclusive  of  property  exempt 
from  execution. 

Sec.  661.  After  the  lapse  of  thirty  days  from  the  service  of 
notice  that  security  is  required,  or  of  an  order  that  new  or  addi- 
tional security,  upon  proof  thereof,  and  that  no  undertaking,  as 
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reauired,  has  been  filed,  the  court  or  judge  may  order  the  action 
to  be  dismissed. 

Sec.  562.  In  any  suit  hereafter  commenced  in  any  of  the  courts 
of  this  territory,  the  defendant  may  file  a  motion  asking  the  court 
to  dismiss  the  action,  or  rule  the  plaintiflF  to  give  such  security  as 
will  be  approved  by  the  court,  which  motion  shall  be  accompanied 
by  the  affidavit  of  the  defendant,  his  agent,  or  attorney,  to  the 
effect  that  the  plaintiff  is  insolvent,  or  is  not  able  to  pay  the  costs 
likely  to  accrue  upon  said  case,  and  the  court  shall  dismiss  such 
action  unless  the  plaintiff  justifies  to  the  satisfaction  of  the  court 
by  competent  witnesses,  or  give  such  bond  as  will  be  approved 
by  the  court,  or  deposit  such  amount  of  money  with  the  clerk  as 
shall  be  required  by  the  court,  or  make  the  affidavit  required  in 
the  next  section. 

Sec.  663.  That  any  person  may  commence  and  prosecute  an 
action  in  any  of  the  courts  in  this  territory  who  will  file  an 
affidavit,  stating  that  he  has  a  good  cause  of  action,  that  he  is 
unable  to  pay  the  costs  in  money,  or  to  procure  security  to  secure 
the  same;  tnen  it  is  hereby  made  the  duty  of  the  officers  of  the 
courts  to  issue  all  writs,  and  serve  the  same  without  demanding 
or  receiving  their  fees  in  advance. 

Sec.  564,  Whenever  it  shall  be  necessary  for  any  territorial, 
district,  or  county  officer  to  commence,  prosecute,  or  defend  any 
suit  by  attachment,  or  otherwise,  on  benalf  and  in  the  name  of 
the  territory  of  Montana,  under  the  provisions  of  any  statute  of 
this  territory,  such  officer  shall  so  commence,  prosecute,  or  defend 
any  such  suit,  without  giving  bond,  nor  shall  any  such  officer, 
when  prosecuting  any  suit  on  behalf  of  the  territory,  or  any 
county  thereof  be  required  to  pay  or  deposit  any  fee  or  amount 
before  or  during  the  prosecution  of  any  such  suit,  nor  shall  any 
officer  so  prosecuting  or  defending  be  taxed  with  costs  or  damage, 
but  such  cost  or  damage,  when  such  officer  shall  fail  to  sustain  bis 
suit,  shall  be  taxed  to  the  said  county  or  territory,  as  the  case 
may  be. 

Sec.  565.  Each  party  to  a  civil  action  shall  be  required  to  pay 
the  fees  fixed  by  law  for  the  performance  of  any  service  or  duty 
by  any  officer  of  such  court  at  the  instance  of  such  party  at  the 
time  such  service  is  rendered,  except  in  the  case  hereinbefore 
mentioned ;  and  no  such  officer  shall  be  required  to  perform  such 
service  or  duty  unless  the  fees  fixed  therefor  shull,  on  demand,  be 
first  paid  or  tendered. 
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TITLE  XV. 


OF  MOTIONS,  ORDERS,  NOTICES^  SERVICE  OF  PAPERS,  AND  MIS- 

CELLAHEOUS  PROVISIONS. 

See.  566,  Ordern  and  modons  defined. 

See,  567,  Matioru — when  to  be  made. 

See.  568.  Notice  of  motion — at  what  time  be  given. 

See.  560.  Iransfer  of  m/ytions,  and  orders  to  show  cause. 

Sec.  570.  Provisions  of  this  title  not  applicable  to  original  or 

final  process. 
See.  571.  Servieeof  notice  of  motion — whenpersonal  or  otherwise. 
See.  57i.  Service  may  be  made  by  mail  when  the  persons  reside 

in  differeTil  places. 
See.  57S.  Manner  of  service  by  mail. 
Sec.  574-  Appearance — notice  after  avpemrance. 
See.  576.  Service  on  non-residents  ;  where  a  party  has  an  attorney, 

service  shall  be  on  such  attorney. 
See.  576.  The  clerk  shall  keep  a  register  of  actions. 
See.  577.  Two  of  three  referees,  ete.,may  do  any  act. 
See,  578.  Oompvlalion  of  time  in  this  act.     The  time  tdthin 

which  any  act  is  to  be  done  may  be  extended. 
See.  579.  Papers  vntnout  title  of  the  action,  or  with  defective  title, 

may  be  valid. 
See.  580.  Limitation  of  actions  which  have  arisen  in  another 

territory. 

Section  666.  Every  direction  of  a  court  or  judge  made  or  en- 
tered in  writing,  and  not  included  in  a  judgment,  is  denominated 
an  order.    An  application  for  an  order  is  a  motion. 

Sec.  567.  Motions  shall  be  made  in  the  county  in  which  the 
action  is  brought,  or  in  an  adjoining  county  in  the  same  district. 
Written  notice  of  a  motion,  as  provided  in  this  act,  shall  only  be 
required  in  case  of  a  motion  made  out  of  term  time.  Notice  of  a 
motion  made  in  term  time,  except  those  made  during  the  progress 
of  a  trial,  shall  be  entered  in  a  book  to  be  kept  for  that  purpose,  and 
called  the  "  Motion  Book,"  and  such  motion  shall  be  for  hearing 
after  twenty-four  hours  from  the  time  such  notice  is  entered  in 
the  motion  book. 

Sea  668.  When  a  written  notice  of  a  motion  is  necessary,  it 
shall  be  given,  if  the  court  be  held  in  the  same  district  with  both 
parties,  five  days  before  the  time  appointed  for  the  hearing,  other- 
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wise,  ten  days ;  but  the  court  or  judge  may  prescribe  a  shorter 
time. 

Sec.  669.  When  a  notice  of  motion  is  given,  or  an  order  to 
show  cause  is  made  returnable  before  a  judge  out  of  the  court, 
and  at  the  time  fixed  for  the  motion,  or  on  the  return  day  of  the 
order,  the  judge  is  unable  to  hear  the  parties,  the  matter  may  be 
transferred  by  his  order  to  some  other  judge  before  whom  it 
might  originally  have  been  brought. 

Sec.  570.  Written  notices  and  other  papers  when  required  to 
be  served  on  the  party  or  attorney,  shall  be  served  in  the  manner 
prescribed  in  the  next  three  sections,  when  not  otherwise  pro- 
vided ;  but  nothing  in  this  title  shall  be  applicable  to  original  or 
final  process,  or  any  proceeding  to  bring  a  party  into  contempt. 

Sec.  671.  The  service  maybe  personal  by  delivery  to  the  party 
or  attorney  on  whom  the  service  is  required  to  be  made,  or  it  may 
be  as  follows :  First.  If  upon  an  attorney  it  may  be  made  during 
his  absence  from  his  office  by  leaving  the  notice  or  other  papers 
with  his  clerk  therein,  or  with  a  person  having  charge  thereof; 
or  when  there  is  no  person  in  the  office,  by  leaving  them  between 
the  hours  of  eight  in  the  morning  and  six  in  the  afternoon,  in  a 
conspicuous  place  in  the  office;  or  if  it  be  not  open,  so  as  to  admit 
of  such  service,  then  by  leaving  them  at  the  attorney's  residence, 
with  some  person  of  suitable  age  and  discretion ;  and  if  his  residence 
be  not  known,  then  by  putting  the  same  enclosed  in  an  envelope 
into  the  post  office,  directed  to  such  attorney.  Second.  If  upon  a 
party,  it  may  be  made  by  leaving  the  notice  or  other  paper  at  bis 
residence,  between  the  hours  of  eight  in  the  morning  and  six  in 
the  evening,  with  some  some  person  of  suitable  age  and  discretion ; 
and  if  his  residence  be  not  known,  by  putting  the  same,  enclosed 
in  an  envelope,  into  the  post  office,  directed  to  such  party. 

Sec.  672.  Service  by  mail  may  be  made,  when  the  person 
making  the  service  and  the  person  on  whom  it  is  to  be  made  reside 
in  difierent  places,  between  which  there  is  a  regular  communica- 
tion by  mail. 

Sec.  673,  In  case  of  service  by  mail,  the  notice  or  other  paper 
shall  be  deposited  in  the  post  office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  postage 
paid.  And  in  such  case  the  time  of  service  shall  be  increased  one 
day  for  every  twenty-five  miles  distance  between  the  place  of  de- 
posit and  the  place  of  address :  Providedj  That  service  in  any  case 
shall  be  deemed  complete  at  the  end  of  forty  days  from  the  date 
of  its  deposit  in  the  post  office. 

Sec.  674.  A  defendant  shall  be  deemed  to  appear  in  action 
when  he  answers,  demurs,  or  gives  the  plaintiff  a  written  notice 
of  his  appearance,  or  when  an  attorney  gives  notice  of  an  appear- 
ance for  him.  After  appearance,  a  defendant,  or  his  attorney, 
shall  be  entitled  to  notice  of  all  subsequent  proceedings  of  which 
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notice  is  required  to  be  given.  But  when  a  defendant  has  not 
appeared,  service  of  notice  or  papers  need  not  be  made  upon  him, 
unless  he  be  imprisoned  for  want  of  bail. 

Sec.  575.  When  a  plaintiff  or  a  defendant  who  has  appeared, 
resides  out  of  the  territory  and  has  no  attorney  in  the  action  or 
proceeding,  the  service  may  be  made  on  the  clerk  for  him.  But 
in  all  cases  where  the  party  has  an  al  torney  in  the  action  or  pro- 
ceeding, the  service  of  papers  when  required  shall  be  upon  the 
attorney  instead  of  the  party,  except  of  subpoenas,  writs,  and  other 
process,  issued  in  the  suit,  and  of  papers  to  bring  him  into  con- 
tempt. 

Sec.  576.  The  clerk  shall  keep  among  the  records  of  the  court 
a  register  of  actions ;  he  shall  ent^r  therein  the  title  of  the  action, 
with  brief  notes  under  it  from  time  to  time  of  all  papers  filed  and 
proceedings  had  therein. 

Sec.  577.  When  there  are  three  referees  or  three  arbitrators, 
all  shall  meet;  but  two  of  them  may  do  any  act  which  might  be 
done  by  all. 

Sec.  578.  The  time  within  which  an  act  is  to  be  done,  as  pro- 
vided in  this  act,  shall  be  computed  by  excluding  the  first  day 
and  including  the  last;  if  the  last  day  be  Sunday  it  shall  be  ex- 
cluded. When  the  act  to  be  done  relates  to  the  pleadings  in  the 
action,  or  the  undertakings  to  be  filed,  or  the  justification  of 
sureties,  or  the  service  of  notices  other  than  appeal,  or  the  prepa- 
ration of  statement,  or  of  bills  of  exceptions,  or  of  amendments 
thereto,  the  time  allowed  by  this  act  may  be  extended  upon  good 
cause  shown  by  the  court  in  which  the  action  is  pending,  or  the 
judge  thereof,  or,  in  the  absence  of  such  judge  from  the  county  in 
which  the  action  is  pending,  by  the  probate  judge;  but  such  ex- 
tension shall  not  exceed  thirty  days  oeyond  the  time  prescribed 
by  this  act,  without  the  consent  of  the  adverse  party. 

Sec.  579.  An  affidavit,  notice,  or  other  paper,  without  the  title 
of  the  action  or  proceeding  in  which  it  is  made,  or  with  a  defective 
title,  shall  bo  as  valid  and  effectual  for  any  purpose  as  if  duly  en- 
titled, if  it  intelligibly  refer  to  such  action  or  proceeding. 

Sec.  580.  When  a  cause  of  action  has  arisen  in  another  state 
or  territory  or  in  a  foreign  country,  and  by  the  laws  thereof  an 
action  thereon  cannot  be  there  maintained  against  a  person  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be  main- 
tained against  him  in  this  territory  except  in  favor  of  a  citizen 
thereof,  who  has  held  the  cause  of  action  from  the  time  that  it  ac- 
crued. 

20 
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TITLE  XVI. 


CHAPTER  I. 

MISCELLANEOUS  PROVISIONS. 

Sec.  581.  Supreme  and  district  courts  to  make  all  rules  ofprao' 
tice  not  prescribed  by  law. 

Sec.  682.   Who  may  certify  and  take  acknowledgments  and  affi- 
davits. 

Sec.  CSS.  Action  in  court  not  affected  by  vacancy  in  office  of 
judge. 

Sec.  584.    Written  proceedings  shall  be  in  the  English  language. 

Sec.  586.   What  courts  shall  have  seals. 

Sec.  686.  Clerk  to  keep  seal. 

Sec.  687.  How  seal  affixed. 

See.  688.  Judicial  proceedings — tohat  days  transacted. 

Sec.  689.  Court — what  days  shall  not  be  held. 

See.  690.  Court — where  held. 

Sec.  691.  Action  against  sheriff. 

Sec.  692.   Words — haw  construed. 

Sec.  693.   Undertaking  to  be  accompanied  by  affidavit. 

Sec.  694,.  Property  attached — when  to  be  sold. 

Sec.  696.  Copy  of  record — when  read  in  evidence. 

Sec.  696.  Two  or  more  persons  associated — how  summons  served. 

Sec.  697.  Decisions  on  appeal  to  be  in  writing. 

Sec.  698.  Defendant  to  be  discharged  on  depositing   amount 
claimed. 

Sec.  699.  Any  person  who  has  interest  entitled  to  intervene^ 

Sec.  600.  Third  party  may  intervene. 

See.  601.  Intervention  to  be  by  petition  or  complaint. 

Sec.  602.  Party  to  pay  costs  ^intervention  not  sustained. 

Sec.  603.  Court  may  appoint  person  to  take  testimony  in  writing. 

See.  6O4..   When  trial  postponed  testimony  of  witness  of  advent 
party  may  be  taken  and  read  on  trial. 

Sec.  606.  Costs — when  party  may  have  execution  for. 

Sec.  606.  Courts  of  record — what  courts  are. 

Sec.  607.  Courts  sitting  to  be  public. 

Sec.  608.  Actions  for  divorce.     Trial  of  issue  of  fact  may  he 
private. 

Sec.  609.    What  powers  courts  shall  have. 

Sec.  610,   When  judge  shall  not  act. 
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See.  611.  When  judge  sJiall  not  act  as  attorney. 

See.  612,  Judge  of  Bupreme  court  not  to  act  as  attorney. 

See.  61S.  Judge  or  justice  eJiaU  not  have  partner  acting  as  at- 
torney. 

Sec.  614*  If  appliecUion  for  order  refused,  no  subsequent  appli- 
cation to  be  made. 

See.  615.   Vioiation  of  last  section  punished  as  contempt. 

Section  581.  The  supreme  court,  and  each  of  the  district 
courts,  shall  respectively  have  power  to  make  rules  and  regula- 
tions for  governing  their  practice  and  nrocedure  in  reference  to  all 
matters  not  provided  for  by  law. 

Sec.  682.  The  judges  of  the  supreme  court,  of  the  district 
courts,  and  of  the  probate  courts,  shall  have  power,  in  any  part  of 
the  territory,  and  justices  of  the  peace,  within  their  respective 
counties,  shall  have  power,. to  take  and  certify:  First.  The  proof 
and  acknowledgment  of  a  conveyance  of  real  property,  or  of  any 
other  instrument  required  to  be  proved  or  acknowledged.  Second. 
An  affidavit  to  be  used  in  any  court  of  justice  in  this  territory. 

Sec.  583.  No  action  or  proceeding  in  a  court  of  justice  shall 
be  affected  by  a  vacancy  in  the  office  of  all  or  any  of  the  judges, 
or  by  a  failure  of  a  term  thereof. 

Sec.  684.  Every  written  proceeding  in  a  court  of  justice  in 
this  territory,  or  before  a  judicial  officer,  shall  be  in  the  English 
language,  but  such  abbreviations  as  are  now  commonly  used  in 
that  language  may  be  used,  and  numbers  may  be  expressed  by 
figures  or  numerals,  in  the  customary  manner. 

Sec.  585.  Each  of  the  following  courts,  and  no  others,  shall 
have  a  seal :  First.  The  supreme  court.  Second.  The  district 
courts.    Third.  The  probate  courts. 

Sec.  586.    The  clerk  of  each  court  shall  keep  the  seal  thereof. 

Sec.  587.  The  seal  may  be  affixed  by  impressing  it  upon  the 
paper,  or  on  a  substance  attached  to  the  paper  and  capable  of  re- 
ceiving the  impression. 

Sec.  588.  The  courts  of  justice  may  be  held,  and  judicial  busi- 
ness may  be  transacted,  on  any  day  except  as  provided  in  the  next 
section. 

Sec.  589.  No  court  shall  be  opened,  nor  shall  any  judicial 
business  be  transacted,  on  Sunday,  New  Year's  day.  Fourth  of 
July,  Christmas  day,  Washington's  birth  day.  Thanksgiving  day, 
or  on  a  general  election,  except  for  the  following  purposes  :  First. 
To  give,  upon  their  request,  instructions  to  a  jury  then  deliber- 
ating op  their  verdict.  Second.  To  receive  a  verdict  or  discharge 
a  jury.  Third.  For  the  exercise  of  the  powers  of  a  magistrate 
in  a  criminal  action,  or  in  a  proceeding  of  a  criminal  nature. 
Fourth.  When  it  shall  appear,  by  the  affidavit  of  the  plaintiff,  or 
some  one  in  his  behalf,  in  cases  for  the  recovery  of  specific  personal 
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property,  that  the  defendant  is  about  to  conceal,  dispose  of,  or  re- 
move such  property  out  of  the  jurisdiction  of  the  court,  an  order 
for  taking  possession  of  the  same  may  be  issued  on  any  day.  Fifth. 
When  an  application  for  a  writ  of  attachment  is  made,  aifd  it  shall 
appear  by  the  aflSdavit  of  the  plaintiff,  or  some  one  in  his  behalf, 
that  the  defendant  is  about  to  dispose  of,  conceal,  or  remove  prop- 
erty subject  to  execution  or  attacnment,  out  of  the  jurisdiction  of 
the  court,  a  writ  of  attachment  may  be  issued  on  any  day.  When 
the  day  fixed  for  the-^pening  of  a  court  shall  fall  on  any  of  the 
days  mentioned  in  this  section,  the  court  shall  stand  adjourned 
until  the  next  succeeding  day.  When,  on  the  day  appointed  for 
the  commencement  of  any  term  of  the  supreme  or  district  court, 
the  judges  or  judge  of  such  court  being  not  present  to  hold  the 
same,  the  clerk  of  the  court  shall  adjourn  such  term  of  court,  from 
day  to  day,  until  the  expiration  of  one  week  from  the  day  ap- 
pointed for  the  commencement  of  the  term,  noting  such  adjourn- 
ment in  the  minutes  each  day ;  and  if  the  judges  or  judge  (of  such 
court)  be  not  then  present  to  hold  such  term  on  the  day  one  week 
from  the  time  appointed  for  such  term  to  commence,  the  clerk  shall 
adjourn  the  court  for  the  term,  and  make  an  entry  on  the  minutes 
thereof.  If  the  judges  or  judce  shall  appear  on  any  day  to  which 
the  court  has  been  adjourned  by  the  clerk,  as  above  provided,  the 
court  shall  proceed  in  the  same  manner  and  with  the  same  effect 
as  if  the  judges  or  judge  had  been  present  and  the  court  (had  been 
regularly)  opened  on  the  day  appointed  for  the  term  to  com- 
mence. 

Sec.  590.  Every  court  of  justice,  except  a  justice's  court,  shall 
sit  at  the  county  seat  of  the  county  in  which  it  is  held,  except  as 
may  be  otherwise  provided  by  law.  No  justice  of  the  peace  shall 
hold  a  court  in  any  other  county  or  city  than  the  one  for  which  he 
shall  have  been  elected. 

Sec.  591.  In  an  action  brought  against  a  sheriff  for  an  act  done 
by  virtue  of  his  oflBce,  if  he  give  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the  judgment 
recovered  therein  shall  be  suflScient  evidence  of  his  right  to  recover 
against  such  sureties;  and  the  court  or  judge,  in  vacation,  may, 
on  motion,  upon  notice  of  five  days,  order  judgment  to  be  entered 
up  against  them  for  the  amount  so  recovered,  including  costs. 

Sec.  592.  Words  used  in  this  act  in  the  present  tense  shall  be 
deemed  to  include  the  future  as  well  as  the  present ;  words  used 
in  the  singular  number  shall  be  deemed  to  include  the  plural,  and 
the  plural  the  singular ;  and  words  used  to  include  the  mascu- 
line gender,  shall  include  the  feminine  gender;  writing  shall  be 
deemed  to  include  printing  or  printed  paper;  oath  to  include  affir- 
mation or  declaration ;  signature  or  subscription  to  include  mark, 
when  the  person  cannot  or  is  unable  to  write,  his  name  being 
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written  near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness. 

Sec.  593.  In  all  cases  where  an  undertaking,  by  the  provisions 
of  this  act,  is  required,  it  shall  be  the  duty  of  the  person  taking 
the  same  to  require  the  sureties  to  accompany  the  same  with 
an  affidavit  that  they  are  each  worth  the  sum  specified  in  the 
undertaking,  over  and  above  their  just  debts,  liabilities,  and  prop- 
erty exempt  by  law  from  execution :  Promded^  That  when  the 
amount  specified  in  the  undertaking  excee#  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state, 
in  their  affidavits,  that  they  are  severally  worth  amounts  less  than 
that  expressed  in  the  undertaking,  if  the  whole  amount  be  equiva- 
lent to  that  of  two  sufficient  sureties. 

Sec.  594.  Whenever  property  has  been  taken  by  an  officer, 
under  a  writ  of  attachment,  m  pursuance  of  the  provisions  of  this 
act,  and  it  shall  be  made  to  appear  satisfactorily  to  the  court,  or  a 
judge  thereof,  or  a  probate  judge,  that  the  interest  of  the  parties 
to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or 
judge  may  order  such  property  to  be  sold,  in  the  same  manner 
as  property  is  sold  unaer  an  execution,  and  the  proceeds  to  be 
deposited  in  court,  to  abide  the  judgment  in  the  action.  Such 
order  shall  be  made  only  upon  notice  to  the  adverse  party  or  his 
attorney,  in  case  such  party  has  been  personally  served  with  sum- 
mons in  the  action. 

Sec.  595.  A  copy  of  any  record,  or  document,  or  pape  *,  in  the 
custody  of  a  public  officer  of  this  territory,  or  of  the  United  States 
within  this  territory,  certified  under  the  official  seal,  or  verified 
by  the  oath  of  such  officer,  to  be  a  true,  full,  and  correct  copy  of 
the  original  in  his  custody,  may  be  read  in  evidence  in  an  action 
or  proceeding  in  the  courts  of  this  territory,  in  the  like  manner, 
and  with  the  like  effect  as  the  original  could  be  if  produced. 

Sec  596.  When  two  or  more  persons,  associated  in  any  busi- 
ness, transact  such  business  under  a  common  name,  whether  it 
comprises  the  names  of  such  persons  or  not,  the  associates  may  be 
sued  by  such  common  name,  the  summons  in  such  cases  being 
served  on  one  or  more  of  the  associates ;  but  the  judgment  in  such 
coses  shall  bind  only  the  joint  property  of  the  associates. 

Sec.  597.  All  decisions  given  upAi  an  appeal  upon  questions 
of  law  alone,  in  any  appellate  court  in  this  territory,  shall  be  given 
in  writing,  with  the  reasons  therefor,  and  filed  with  the  clerk  of 
of  the  court. 

Sec.  598.  A  defendant,  against  whom  an  action  is  pending  upon 
a  contract  or  for  specific  personal  property,  may,  at  any  time  be- 
fore answer,  upon  affidavit  that  a  person  not  a  party  to  the  action, 
makes  against  him,  without  any  collusion  with  him,  a  demand 
upon  the  same  contract  or  for  the  same  property,  tipon  due  notice 
to  such  person  and  the  adverse  party,  apply  to  the  court  to  sub- 
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stituto  such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  the  court  the  amount  claimed 
on  the  contract,  or  delivering  the  property,  or  its  value,  to  such 
person  as  the  court  may  direct,  and  the  court  may,  in  its  discre- 
tion, make  the  order. 

Sec.  599.  Any  person  shall  be  entitled  to  intervene  in  an 
action  who  has  an  interest  in  the  matter  in  litigation,  in  the  suc- 
cess of  either  of  the  parties  to  the  action,  or  an  interest  against 
both.  An  interventiDn  takes  place  when  a  third  person  is  per- 
mitted to  become  a  party  to  an  action  between  other  persons, 
either  in  joining  the  plaintiff  in  claiming  what  is  sought  by  the 
complaint,  or  by  uniting  with  the  defendant  in  resisting  the  claims 
of  the  plaintiff,  or  by  demanding  anything  adversely  to  both  the 
plaintiff  and  defendant. 

Sec.  600.  Any  third  person  may  intervene*,  either  before  or 
after  issue  has  been  joined  in  the  cause. 

Sec.  601.  The  intervention  shall  be  by  petition  or  complaint, 
filed  in  the  court  in  which  the  action  is  pending,  and  it  must  set 
forth  the  grounds  upon  which  the  intervention  rests.  A  copy  of 
the  petition  or  complaint  shall  be  served  upon  the  parties  to  the 
action  against  whom  anything  is  demanded,  who  shall  answer  as  if 
it  were  an  original  complaint  in  the  action. 

Sec.  602.  The  court  shall  determine  upon  the  intervention  at 
the  same  time  that  the  action  is  decided.  If  the  claim  of  the  party 
intervening  is  not  sustained,  he  shall  pay  all  costs  incurred  by  the 
intervention. 

Sec.  603,  On  the  trial  of  any  action  in  a  court  of  record,  at 
the  request  of  either  party,  the  court  may,  in  its  discretion,  ap- 
point a  competent  person  to  take  down  the  testimony  in  writing. 

Sec.  604.  The  party  postponing  a  trial  in  any  court  of  record, 
shall  also,  if  required  by  the  adverse  party,  consent  that  the  tes- 
timony of  any  witness  of  such  adverse  party,  who  is  in  attend- 
ance, be  then  taken,  before  any  judge  or  clerk  of  the  court  in  which 
the  cause  is  pending,  or  before  any  notary  public,  or  other  officer 
authorized  to  take  depositions,  as  the  court  may  indicate,  which 
shall  accordingly  be  done;  and  the  testimony  so  taken  maybe 
read  on  the  trial  with  the  same  effect,  and  subject  to  the  same  ob- 
jections as  if  the  witness  wA  produced. 

Sec.  605.  Whenever  costs  are  awarded  to  a  party  by  an  ap- 
pellate court,  such  party  may  have  an  execution  for  the  same  on 
tiling  a  remittitur  with  the  clerk  of  the  court  below,  and  it  shall  be 
the  duty  of  such  clerk,  whenever  the  remittitur  is  filed,  to  issue 
the  execution  upon  application  therefor.  And  whenever  costs  are 
awarded  to  a  party  by  an  order  of  any  court,  such  party  may  have 
an  execution  therefor,  in  like  manner  as  upon  a  judgment. 
Sec.  606.     The  supreme  court,  the  several  district  courts,  and 
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the  several  probate  courts,  of  this  territory,  shall  be  courts  of 
record. 

Sec.  607.  The  sittings  of  every  court  of  justice  shall  be  public, 
except  as  provided  in  the  next  section. 

Sec.  608.  In  an  action  for  divorce,  the  court  may  direct  the 
trial  of  any  issue  of  fact  joined  therein  to  be  private,  and,  upon 
such  direction,  all  persons  may  be  excluded  except  the  officers  of 
the  court,  the  parties,  their  witnesses,  and  counsel. 

Sec  609.  Every  court  shall  have  power :  First.  To  preserve 
and  enforce  order  in  its  immediate  presence.  Second.  To  enforce 
order  in  the  proceedings  before  it,  or  before  a  person  or  persons 
empowered  to  conduct  a  judicial  investigation  under  its  authority. 
Third.  To  compel  obedience  to  its  lawful  judgments,  orders,  and 
process,  and  to  the  lawful  orders  of  its  judge  out  of  court  in  an 
action  or  proceeding  pending  therein.  Fourth.  To  control,  in 
furtherance  of  justice,  the  conduct  of  its  ministerial  officers. 

Sec.  610.  A  judge  shall  not  act  as  such  in  any  of  the  following 
cases:  In  an  action  or  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested,  when  he  is  related  to  either  party  by  con- 
sanguinity or  affinity  within  the  third  degree,  or  when  he  has 
been  attorney  or  counsel  for  either  party  in  the  action  or  pro- 
ceeding. 

Sec.  611.  A  judge  shall  not  act  as  attorney  or  counsel  in  a 
court  in  which  he  is  a  judge,  or  in  an  action  or  proceeding  removed 
therefrom  to  another  court  ibr  review,  or  in  any  action  or  proceed- 
ing from  which  an  appeal  may  lie  in  his  own  court. 

Sec.  612.  A  judge  of  the  supreme  court,  or  of  the  district 
court,  shall  not  act  as  attorney  or  counsel  in  any  court,  except  in 
an  action  in  which  he  is  a  party  to  the  record. 

Sec.  613.  A  judge  or  justice  of  the  peace  shall  not  have  a 
partner  acting  as  attorney  or  counsel  in  any  court  in  this  ter- 
ritory. 

Sec.  614.  If  an  application  for  an  order,  made  to  a  judge  of  a 
court  in  which  the  action  or  proceeding  is  pending,  be  refused,  in 
whole  or  in  part,  or  be  granted  conditionally,  no  subsequent  appli- 
cation for  the  same  order  shall  be  made  to  any  other  judge,  except 
of  a  higher  court :  Provided,  That  nothing  in  this  section  shall  be 
so  construed  as  to  apply  to  motions  refused  for  any  informalities 
in  the  papers  or  proceedings  necessary  to  obtain  an  order. 

Sec.  615.  A  violation  of  the  last  section  may  be  punished  as  a 
contempt,  and  an  order  made  contrary  thereto  may  fee  revoked  bv 
the  judge  who  made  it,  or  vacated  by  a  judge  of  a  court  in  which 
the  action  or  proceeding  is  pending. 


160  CIVIL  PRACTICE  ACT. 


CHAPTER  II. 


COURTS  OF  JUSTICE  IN  THIS  TERRITORY. 

Sec,  616.   What  courts  constitute  courts  of  justice. 

Sec,  617,  Supreme  court  jurisdiction. 

Sec,  618,  Territory — how  divided. 

Sec,  619.  District  judge  for  each  district  jurisdiction. 

Sec.  6W.  Origincd  jurisdiction. 

Sec,  621,  Appellate  jurisdiction. 

Sec,  622,  (hurts  ana  judges  have  power  to  issue  all  writs. 

Sec.  623,  Terms  to  be  held  as  provided  by  law  ;  county  to  furnish 

rooms,  ^c. 
Sec.  624^  District  judge  to  transact  bv^ness  at  chambers. 
Sec,  626.  Transfer  of  action  from  distinct  court  to  probate  court. 
Sec.  626.  Probate  court  in  each  county. 
Sec.  627.  Probate  court — -power  of 
Sec.  628.  Probate  court— jurisdiction  of 
Sec.  629.  Probate  court-^when  to  be  open. 
Sec!  630,  Provisions  of  act  applicable  in  all  probate  courts. 
Sec,  631.  If  judge  disquxdifea,  case  transferred  to  district  court. 
Sec.  632.  Probate  court-^udge  to  be  conservator  of  peace. 
See.  633.  Judge  of  probate  courts  have  same  power  as  district 

courts  to  grant  orders  and  writs. 
Sec.  634>  Jurors — hmo  many  necessary. 
Sec.  636.  Clerks  to  issue  venire. 

Section  616.  The  following  shall  be  the  courts  of  justice  of  this 
territory:  First.  The  supreme  court.  Second.  The  district 
courts.    Third.  The  probate  courts.    Fourth.  The  justices' court. 

SUPREME  COURT. 

Sec.  617.  The  supreme  court  shall  have  appellate  jurisdiction 
in  all  civil  cases  where  the  amount  in  dispute  exceeds  one  hun- 
dred dollars,  and  in  all  criminal  cases  tried  in  the  district  courts, 
and  shall  hold  its  sessions  at  the  capital  at  the  times  fixed  bylaw. 

DISTRICT   COURT. 

Sec.  618.  The  territory  shall  be  divided  into  three  judicial  cli:5- 
tricts. 

Sec.  619.  There  shall  be  a  district  judge  for  each  of  the  judi- 
cial districts.     The  courts  held  by  them  shall  be  district  courts  of 
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the  territory.  The  jurisdiction  of  these  courts  shall  be  of  two 
kinds.    First.  OriginaL     Second.  Appellate. 

Sec.  620.'  The  aistrict  court  shall  have  original  jurisdiction  in 
civil  cases  where  the  amount  in  dispute,  or  value  of  the  property 
sued  for,  exceeds  fifty  dollars,  and  in  all  criminal  cases  not  other- 
wise provided  for :  JProvided,  The  district  court  may  enter  judg- 
ment for  a  less  sum  than  fifty  dollars  upon  the  plaintiff  paying 
costs,  and  may  in  like  manner  enter  judgment  for  the  recovery  of 
personal  property  of  less  than  fifty  dollars  value. 

Sec.  621.  The  appellate  jurisdiction  of  these  courts  shall  ex- 
tend to  hearing  upon  appeal  an  order  or  judgment  of  a  probate 
court  or  justice  of  the  peace  in  the  cases  provided  by  law. 

Sec.  622.  The  courts  and  judges  thereof  shall  have  power  to 
issue  all  writs  necessary  and  proper  to  the  complete  exercise  of  the 
power  conferred  on  them  by  the  constitution,  organic  act,  and  laws 
of  this  territory. 

Sec.  623.  The  terms  shall  be  held  at  such  times  and  places  as 
provided  by  law.  If  a  room  for  holding  the  court  be  not  provided 
by  the  county,  together  with  attendants,  fuel,  lights,  and  sta- 
tionery, suitable  and  sufficient  for  the  transaction  of  business,  the 
court  may  direct  the  sheriff  to  provide  such  room,  attendants, 
fuel,  lights,  and  stationery,  and  the  expense  shall  be  a  county 
charge. 

Sec.  624.  The  district  judges  shall  at  all  reasonable  times, 
when  not  engaged  in  holding  courts,  transact  such  business  at 
their  chambers  as  may  be  done  out  of  court.  At  chambers  they 
may  hear  and  dispose  of  all  applications  for  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte  applica- 
tion, and  may,  in  their  discretion,  also  hear  applications  to  dis- 
charge such  orders  and  writs. 

Sec.  625.  When  an  action  or  proceeding  is  commenced  in  a 
district  court  in  which  a  probate  court  has  concurrent  jurisdiction, 
the  district  court  may,  if  the  parties  agree,  by  order,  transfer  the 
same  to  the  probate  court  of  the  same  county.  Upon  such  trans- 
i^T,  the  probate  court  shall  have  and  exercise  over  such  action 
or  proceeding,  the  same  jurisdiction  as  if  originally  commenced 
therein. 

PROBATE  COURT. 

Sec.  626.  There  shall  be  in  each  county  a  probate  court,  with 
the  jurisdiction  conferred  by  this  chapter. 

Sec.  627.  The  probate  court  shall  have  power  to  open  and 
receive  the  proof  of  last  wills  and  testaments,  and  to  admit  them 
to  probate,  to  grant  letters  testamentary  of  administration,  and  of 
guardianship,  and  to  revoke  the  same  for  cause  shown,  according 
to  law,  to  compel  executors  and  administrators  and  guardians  to 
render  an  account  when  required,  or  at  the  period  by  law  to  order 
21 
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the  sale  of  property  of  estates,  or  belonging  to  minors,  to  order 
the  payment  of  debts  due  by  estates,  to  order  and  regulate  the 
partitions  of  property  or  estates  of  deceased  persons,  to  compel 
the  attendance  of  witnesses,  to  appoint  appraisers  or  arbitrators, 
to  compel  the  production  of  title  deeds,  papers,  or  other  property 
of  an  estate  or  of  a  minor,  and  to  make  such  other  orders  as  may 
be  necessary  and  proper,  in  the  exercise  of  the  jurisdiction  con- 
ferred on  the  probate  court. 

Sec.  628.  The  probate  courts  shall  have  jurisdiction  within 
their  respective  counties,  in  all  civil  actions  to  recover  money  or 
damages,  wherein  the  damages,  or  debt  claimed,  does  not  exceed 
five  hundred  dollars :  Provvdedj  That  they  shall  not  have  juris- 
diction in  any  matter  in  controversy,  when  the  title  or  rignt  to 
the  peaceable  possession  of  land  may  be  in  dispute,  or  in  chancery, 
or  (in)  divorce  cases. 

Sec.  629.  The  probate  courts  shall  be  always  open  for  the 
transaction  of  all  business  within  their  jurisdiction. 

Sec.  630.  The  provisions  of  this  act,  as  far  as  applicable,  shall 
be  applied  and  enforced  in  all  of  the  probate  courts  of  the  territory. 

Sec.  631.  If  the  judge  be  disqualified,  for  any  cause,  from  sit- 
ting on  the  determination  of  any  cause  or  proceeding  pending 
before  him,  the  cause  shall  be  certified,  with  the  original  papers, 
to  the  district  court  of  the  district  including  the  county,  which 
shall  proceed  thereon  to  final  judgment  and  determination. 

Sec  632.  That  each  judge  of  the  probate  courts  shall  be  a  con- 
servator of  the  peace  throughout  his  county. 

Sec.  633.  In  all  civil  cases  within  their  jurisdiction,  the  pro- 
bate courts  and  the  judges  thereof  shall  have  the  same  power  to 
grant  all  orders  and  writs  and  process  which  the  district  courts  or 
the  judges  thereof,  have  power  to  grant  within  their  jurisdiction, 
and  to  hear  and  determine  all  questions  arising  within  their  jaris- 
diction  as  fully  and  completely  as  the  district  courts  or  the  judges 
thereof  have  power  to  do  under  the  laws  of  this  territory. 

Sec.  634.  Juries  in  all  civil  actions  in  the  probate  court  shall 
consist  of  not  more  than  twelve  nor  less  than  six  persons^  having 
the  qualifications  of  electors,  who  shall  not  be  summoned  until  the 
cause  is  at  issue  and  set  for  trial,  and  a  demand  is  made  by  one 
or  more  of  the  parties,  and  their  fees  for  one  day  paid  into  the 
hands  of  the  clerk  by  the  party  making  the  demand. 

Sec.  635.  The  clerk  shall  issue  a  venire,  returnable  on  the 
day  upon  which  the  cause  is  set  for  trial,  and  if,  on  the  return 
day,  tne  panel  be  not  full,  it  may  be  filled  by  summoning  others. 
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CHAPTER  III. 

FOECIBLE   ENTRY  AND  UNLAWFUL  DETAINER. 

See.  636.  Forcible  entry  and  detainer — what  constitutes. 

See.  6ST.  Any  justice  of  the  peace,  authority  to  inquire  into. 

See.  638.  Justice  to  issue  summons  when  complaint  made. 

See,  639.  Summons — upon  whom  served. 

Sec.  640.  Justice  to  hear  complaint  after  return  of  summons. 

See.6il.  Trial — when  postponed. 

See.  64£.  Testimony  to  be  taken  in  same  manner  as  in  other 

cases. 
See.  64s.  Trial. 

See.  644.  If  defendant  found  guUty,  punishment  and  costs.  ' 
See.  645.  If  jury  cannot  agree. 
See,  646.  Damages — how  assessed. 

See.  647.  If  rent  of  land  not  paid,  defendant  to  quit  possession. 
See.  648.  Preceding  section — whom  not  to  apply  to. 
See.  649.  Juror  or  witness  not  appearing,  to  be  fined. 
See.  660.  Appeals. 

See.  651.  Appeals  to  be  tried  in  district  court. 
See.  66S.  Amendments  to  complaint. 
Sec.  65S.  Bvles  and  regulations  to  apply  as  in  other  cases. 

Section  636.  No  person  or  persons  shall  hereinafter  make  any 
entry  into  lands,  tenements,  or  other  possessions,  or  by  entering 
upon  any  gulch  mining  claim,  or  quartz  lode  mining  claim,  or 
other  mining  claim,  in  the  temporary  absence  of  the  party  or  par- 
ties in  possession,  or  by  entering  peaceably,  and  the  turning  out 
by  force,  or  frightening  by  threats,  or  other  circumstances  of  ter- 
ror, the  party  or  parties  out  of  possession,  and  detain  and  hold  the 
same.  In  every  such  case,  the  person  so  ofibnding  shall  be  deemed 
gailty  of  a  forcible  entry  and  detainer  within  the  meaning  of  this 
act;  bat  not  in  cases  'where  entry  is  given  by  law,  and  in  such 
cases  not  with  strong  hand  nor  with  multitude  of  people,  but  only 
in  a  peaceable  manner ;  and  if  any  person  from  henceforth  do  the 
contrary,  and  thereof  be  duly  convicted,  he  shall  be  punished  by 
fine. 

Sec  637.  Any  justice  of  the  peace  shall  have  authority  to 
inquire  as  hereinafter  directed,  as  well  as  against  those  who  make 
unlawful  or  forcible  entry  into  lands,  tenements,  or  other  posses- 
sions, and  detain  the  same  as  against  those  who,  having  lawful 
and  peaceable  entry  into  lands,  tenements,  or  other  possessions, 
unlawfully  detain  the  same,  and  if  it  be  found,  upon  such  inquiry,. 
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that  an  unlawful  or  forcible  entry  hath  been  made,  or  that  the  said 
lands,  tenements,  or  other  possessions,  after  a  lawful  entry,  are 
held  unlawfully,  then  such  justice  shall  cause  the  party  complain- 
ing to  have  restitution  thereof. 

Sec,  638.  When  any  complaint  shall  be  made  in  writing  to 
any  justice  of  the  peace,  of  any  such  unlawful  or  forcible  entry,  or 
unlawful  detainer,  said  justice  shall  issue  a  summons,  directed  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to 
summon  the  person  or  persons  against  whom  such  complaint  shall 
have  been  made,  to  appear  before  said  justice  on  a  day  named  in 
the  summons,  which  shall  not  be  more  than  ten  days  from  the  is- 
suing of  such  summons,  and  at  the  place  therein  mentioned. 

Sec.  639.  Such  summons  shall  be  served  upon  the  person  or 
persons  against  whom  the  same  is  issued,  as  other  summons  are 
served  issued  by  a  justice,  at  least  four  days  before  the  return  day 
thereof,  and  the  officer  serving  the  same  shall  make  return  of  the 
time  and  manner  of  such  service. 

Sec.  640.  After  the  return  of  the  summons  served  as  herein- 
before provided,  and  at  the  time  and  place  appointed  in  said  sum- 
mons, the  justice  shall  proceed  to  hear  and  determine  said  com- 
plaint, unless  either  party  demand  a  jury,  in  which  case  a  jury 
shall  be  summoned  in  tne  same  manner  and  on  the  same  terms, 
and  the  trial  shall  be  had  as  in  other  cases  of  trial  by  jury  before 
a  justice. 

Sec.  641.  If  at  the  time  set  for  trial  the  defendant,  his  agent, 
or  attorney,  shall  make  oath  that  he  cannot  safely  proceed  to  trial 
for  want  of  some  material  witness,  naming  him,  that  he  has  made 
due  exertion  to  obtain  such  witness  or  his  testimony,  and  believes 
if  an  adjournment  be  allowed  he  will  be  able  to  procure  the  testi- 
mony of  such  witness,  in  which  case,  if  such  person  or  persons 
will  give  bond,  with  sufficient  surety,  conditioned  to  pay  the  said 
complainant  for  all  rent  that  may  accrue  during  the  pending  of 
such  suit,  and  all  costs  and  damages  consequent  upon  such  ad- 
journment, the  said  justice  shall  adjourn  said  cause  for  such  rea- 
sonable time  as  may  appear  necessary,  not  exceeding  one  month. 

Sec.  642.  The  testimony  of  any  witness  whicH  may  be  consid- 
ered necessary  by  either  party,  may  be  taken  in  the  same  manner 
and  with  like  effect  as  is  provided  for  the  taking  of  testimony  in 
other  cases  in  justices'  courts. 

Sec.  643.  On  the  trial  the  complainant  shall  only  be  required 
to  show,  in  addition  to  the  forcible  entry  or  detainer  complained 
of,  that  he  was  peaceably  in  actual  possession  at  the  time  of  the 
forcible  entry,  or  was  entitled  to  the  possession  of  the  premises  at 
the  time  of  ihe  unlawful  holding  over.  The  defendant  may  show 
in  his  defence  that  he  or  his  ancestors,  or  those  whose  interest  in 
such  premises  he  claims,  have  been  in  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  said  inqui- 
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sitioD,  and  that  his  interest  therein  is  not  yet  ended  or  determined ; 
and  such  showing  shall  be  a  bar  to  the  prosecution ;  and  in  no 
case  where  the  title  to  land  is  involved  shall  a  justice  of  the  peace 
have  cognizance. 

Sec.  644.  If,  u])on  the  trial,  upon  any  complaint  under  this 
act,  the  justice  or  jury  shall  find  tne  defendant  or  defendants,  or 
either  of  them,  guilty  of  the  allegations  of  the  complaint,  said 
justice  shall  enter  judgment  for  the  complainant  to  have  restora- 
tion of  the  premises,  and  shall  impose  such  fine,  not  exceeding  one 
huDdred  dollars,  considering  all  the  circumstances,  as  he  may  aeem 
just,  and  shall  tax  the  costs  for  the  complainant,  and  may  issue 
execution  therefor;  and  the  said  justice  shall  award  and  issue  a 
writ  of  restitution.  But  if  the  said  justice  or  jury  find  that  the  per- 
son complained  of  is  not  guilty,  the  justice  shall  tax  the  costs  against 
the  complainant  and  issue  execution  therefor. 

Sec.  645.  If  the  jury  empanelled  cannot  agree  upon  a  verdict, 
the  justice  may,  with  the  consent  of  the  parties,  discharge  them, 
and  issue  a  venire,  returnable  forthwith,  or  at  some  other  time 
agreed  upon  bv  the  parties. 

Sec.  646.  In  all  cases  of  a  verdict  by  the  justice  or  jury  for 
the  complainant,  the  damages  shall  be  assessed  as  well  for  the  waste 
and  injury  committed  upon  the  premises  as  for  the  rents  and  prof- 
its during  such  detainer;  and  the  verdict  shall  also  find  the 
monthly  rents  and  profits  of  the  said  premises,  and  the  complain- 
ant shaJl  be  entitled  to  recover  treble  damages  against  the  persons 
against  whom  the  judgment  has  been  rendered,  which  damages 
shall  be  assessed  by  the  justice  or  jury,  and  when  so  assessed  shall 
be  trebled  by  said  justice  and  entered  as  a  judgment  in  the  cause 
upon  which  execution  may  issue. 

Sec.  647.  When  any  person  shall  hold  over  any  lands,  tene- 
ments, or  other  possessions,  after  the  termination  of  the  time  for 
which  they  are  demised  or  let  to  them,  or  to  the  person  under 
whom  they  hold  possession,  or  contrary  to  the  covenants  or  con- 
ditions of  the  lease  or  agreement  under  which  they  hold,  or  after 
any  rent  shall  become  due  according  to  the  terms  of  the  lease  or 
agreement,  and  shall  remain  unpaid  for  the  space  of  three  days, 
in  all  such  cases  if  the  lessor,  his  heirs,  executors,  administrators, 
assigns,  agent,  or  attorney,  shall  make  demand  in  writing  of  such 
tenant  that  they  shall  deliver  possession  of  the  premises  held  as 
aforesaid,  and  if  such  tenant  shall  refuse  or  neglect  for  the  space 
of  three  days  after  such  demand  to  quit  the  possession  of  such 
lands  or  tenements,  or  to  pay  the  rent  thereof  due  and  unpaid,  as 
aforesaid,  upon  complaint  thereof  to  any  justice  of  the  peace  of  the 
proper  county,  the  justice  shall  proceed  to  hear,  try,  and  deter- 
mine the  same  in  the  same  manner  as  in  other  cases  hereinbefore 
provided  for,  but  shall  impose  no  fine  in  any  such  case  mentioned 
in  this  section. 
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Sec.  648.  The  preceding  section  shall  not  extend  to  any  per- 
son who  has  or  who  shall  have  continued  in  possession  one  year 
after  the  termination  of  the  time  for  which  the  premises  were  de- 
mised or  leased  or  let  to  them  or  those  under  whom  they  hold  pos- 
session, or  to  any  person  who  continues  in  possession  three  years 
quietly  and  peaceaoly. 

Sec.  649.  Every  person  summoned  as  a  juror,  or  subpoenaed  as 
a  witness,  who  shall  not  appear,  or  who  appearing  shall  refuse  to 
serve  or  give  evidence  in  any  prosecution  instituted  under  this  act, 
shall  forfeit  and  pay  for  every  such  default  or  refusal  to  the  use  of 
the  county,  unless  some  reasonable  cause  be  assigned,  such  fine, 
not  exceeding  twenty  dollars,  as  the  said  justice  shall  think  proper 
to  impose,  and  execution  may  be  issued  therefor. 

Sec.  650.  Appeals  may  be  taken  from  all  judgments  rendered 
under  this  act  to  the  district  court,  under  the  same  rules  and  re- 
strictions as  to  notice,  appeal  bond,  and  other  matters,  ss  are  re- 
qi^ired  on  appeals  from  justices*  courts  in  other  cases;  but  in  case 
such  appeal  be  taken  by  the  defendant,  the  undertaking  shall  con- 
tain an  additional  condition,  to  the  effect  that  he  will  pay  to  the 
plaintiff  all  rents,  profits  and  other  damages  that  may  accrue  dur- 
ing the  pendency  of  the  appeal.  If  the  appeal  should  be  decided 
against  nim  upon  the  filing  of  the  appeal  bond,  all  proceedings 
shall  be  stayed. 

Sec.  651.  Such  appeals  shall  be  tried  in  the  district  court  as 
other  appeals  from  justices'  courts  are  tried. 

Sec.  652.  Amendments  to  the  complaint,  answer,  or  other  pro- 
ceedings in  matters  of  form  only,  may  be  allowed  by  the  justice, 
or  the  district  court,  on  appeal  at  any  time  before  judgment,  upon 
such  terms  as  may-be  just,  and  all  matters  of  excuse,  justification, 
or  evidences  of  allegations  in  the  complaint,  may  be  given  in  evi- 
dence under  the  answer. 

Sec.  653.  All  rules  and  regulations  relating  to  trial  before 
justices  of  the  peace  in  other  cases,  and  not  inconsistent  with  the 
provisions  of  tnis  title,  shall  be  applicable,  and  be  observed  in  trials 
arising  under  this  title. 
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TITLE  XVII. 


PROCEEDINGS  IK  JUSTICES*  COURTS  IN  CIVIL  CASES.' 

CHAPTER  I. 

See,  65^,  Courts,  denominated  judtices'  courts — jurisdiction. 

See.  665,  Jurisdiction — in  what  cases. 

See,  656.  Jurisdiction — extension  of. 

See,  657.  Party  may  prosecute  in  person^  or  by  attorney.     Any 

person  may  act  a«  attorney,  except  constahU. 
See,  658,  Judgment — upon  confession. 
See,  659.   Voluntary  appearance  of  party  without  summons. 

Section  654.  The  courts  held  by  jnatices  of  the  peace  in  this 
territory  shall  be  denominated  justices'  courts,  and  snail  have  the 
jurisdiction  conferred  by  this  act ;  but  nothing  contained  in  this 
act  shall  affect  their  jurisdiction  in  actions  or  proceedings  now 
pending  therein,  nor  shall  it  affect  any  judgment  or  order  already 
made  or  proceedings  already  taken. 

Sec  655.  Justices'  courts  shall  have  jurisdiction  of  the  follow- 
ing cases :  First.  In  all  civil  actions  where  the  amount  claimed 
does  not  exceed  the  sum  of  one  hundred  dollars.  Second.  Of  ac- 
tions to  recover  the  possession  of  personal  property  when  the  value 
of  such  property  does  not  exceed  one  hunarea  dollars.  Third,  Of 
an  action  for  a  forcible  or  an  unlawful  entry  upon,  or  a  forcible  or 
unlawful  detainer  of,  lands,  tenements,  or  other  possessions.  The 
jurisdiction  conferred  by  this  section  shall  not  extend,  however, 
to  a  civil  action  in  which  the  title  to  real  property  shall  come  in 
question. 

Sec.  656.  The  jurisdiction  of  all  justices  of  the  peace  shall  be 
co-extensive  with  the  limits  of  the  county  in  wnich  they  are 
elected,  and  no  other  or  greater  unless  expressly  provided  by 
statute. 

Sec.  657.  Parties  in  justices'  courts  may  prosecute  or  defend 
in  person  or  by  attorney ;  and  any  person  on  the  request  of  a 
party  may  act  as  attorney,  except  that  the  constable  by  whom  the 
summons  or  jury  process  was  served  shall  not  appear  or  act  on  the 
trial  on  behalf  of  either  party. 

Sec.  658.  Judgment  upon  confession  may  be  entered  up  in 
justices'  court  in  this  territory  specified  in  the  confession. 
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Sec.  659.  Justices'  courts  shall  have  jurisdiction  of  an  action 
upon  the  voluntary  appearance  of  th^  parties  without  summons, 
without  regard  to  the  residences  or  the  place  where  the  cause  of 
action  arose  or  the  subject  matter  of  the  action  may  exist. 


CHAPTER  II. 

Sec.  o60.  Actions — how  commenced. 

Sec.  661.  Guardian — hew  appointed. 

See.  662.  Summons — how  addressed. 

Sec.  663.  Appearance  of  defendant — time  of  service. 

Sec.  664^  Summons — by  whom  served,  and  on  whom. 

Sec.  666.  Party  residing  out  of  territory^-iiow  served. 

Sec.  666.  Order  for  arrest — when  made. 

Sec.  667.  Affidavit  for  arrest — before  order  of  arrest  made. 

Sec.  668.    when  defendant  arrested — where  taken. 

Sec.  669,   What  required  of  officer  making  arrest. 

Sec.  670.  Defendant  to  be  k&pt  in  custody  until  ordered  disdiarged. 

Sec.  671.  Defendant  may  demand  immediate  trial. 

Sec.  67iS.  Defendant  may  demand  adjournment. 

See.  67S.  Defendant  may  put  facts  in  issue,  by  plea  under  ocUk. 

Sec.  674-   Wr%t  to  attach  property  of  defendarU  issued  by  justice. 

Sec.  676.   Written  undertaking  required  before  writ  issued. 

Sec.  676.   Writ — to  whom  directed. 

Sec.  677.  Writ  of  attachment  in  district  court  applicable  to  jus- 
tices' courts — provisions  of. 

Sec.  678.  Plaintiff  may  claim  delivery  of  property. 

Sec.  679.   What  plaintiff  is  required  to  do  before  delivery. 

Sec.  680.  Justice  shall  issue  order — when. 

Sec.  681.  Officer  shaU  take  property  upon  receipt  of  order. 

Sec.  682.  Defendant  may  require  return  of  property  wUhin  two 
days. 

Sec.  683.  If  property  not  delivered^  building  or  endosures  io  be 
broken  open. 

Sec.  684-  Property  to  be  kept  in  secure  place. 

Sec.  686.  If  property  claimed  by  third  party. 

Sec.  686.  Order  and  affidavit — when  returned. 

Sec.  687.  Qualification  of  sureties. 

Section  660.  Actions  in  justices'  courts  shall  be  commenced 
by  filing  a  copy  of  the  account,  note,  bill,  bond,  or  instrument 
upon  which  the  action  is  brought,  with  a  statement  of  the  amount 
due  therein,  or  a  concise  statement  in  writing  of  the  cause  of  ac- 
tion, and  the  issuance  of  a  summons  thereon,  or  by  the  voluntary 
appearance  and  pleading  of  the  parties  without  summons ;  in  the 
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latter  case  the  action  sLall  be  deemed  commenced  at  the  time  of 
appearance. 

Sec.  661.  When  a  guardian  \b  necessary,  be  sball  l>e  appointed 
b;  the  justice  as  follows :  First,  If  the  infant  be  plaintiff,  the 
appointment  shall  be  made  before  the  summons  is  issued,  npon 
the  application  of  the  infant,  if  lie  be  of  the  age  of  fourteen  years 
or  upwards ;  if  under  that  age,  upon  the  application  of  some  rela< 
tive  or  friend.  The  consent  in  writing  of  tne  guardian  to  be  ap- 
pointed and  to  be  reaponsibla  for  costs  if  he  fail  in  the  action, 
Bhall  be  first  filed  with  the  justice.  Second.  If  the  infant  be 
defendant,  the  guardian  shall  he  appointed  at  the  time  the  sum- 
mons is  returned  or  before  pleading.  It  shall  be  the  right  of  the 
infant  to  nominate  hie  own  guardian  if  the  infant  be  over  fourteen 
years  of  age  and  the  proposed  guardian  be  present  and  consent  in 
wriUng  to  be  appointed,  otherwise  the  justice  may  appoint  any 
suitable  person  wno  gives  such  consent. 

Sec.  o62.  The  summons  shall  be  addressed  to  the  defendant 
by  name,  or,  if  his  name  be  unknown,  by  a  fictitious  name,  and  shall 
summon  him  to  appear  before  the  justice  at  bis  office,  naming  ita 
township  or  city,  and  at  the  time  specified  therein,  to  answer  the 
complaint  of  the  plaintiff  for  a  cause  of  action  therein  described, 
in  general  terms  sufGcient  to  apprise  the  defendant  of  the  nature 
of  ihe  claim  against  him,  and  in  an  action  for  money  or  damages 
ahall  state  the  amount  the  plaintiff  will  take  judgment  for  if  the 
defendant  fail  to  answer,  and  shall  be  subscribed  by  the  justice 
and  dated  on  the  day  of  its  issue. 

Sec.  663.  The  time  mentioned  in  the  summons  for  the  appear- 
anee  of  the  defendant,  and  the  time  of  service,  shall  be  as  follows : 
First.  Wheu  the  summons  is  accompanied  with  an  order  for  the 
arrest  of  the  defendant  it  shall  be  returnable  immediately.  Second. 
In  all  other  cases  it  shall  be  returnable  in  not  less  than  four  or 
more  than  ten  days  from  its  date,  and  shall  be  served  at  least  four 
days  before  the  time  for  appearance. 

Sec.  664.  The  summons  shall  be  served  by  the  sherifi^,  or  a 
constable  of  the  county,  or  by  some  one  specially  appointed  by  the 
justice,  as  follows  :  First.  If  the  action  be  against  a  corporation, 
by  reading  the  same  to  the  president  or  other  head  of  the  corpora-  _ 
tioD,  or  to  the  secretary,  cashier,  or  managing  agent  thereof,  or 
when  no  such  officer  resides  in  the  county,  to  a  director  resident 
therein,  or  by  leaving  a  copy  of  the  ce 

or  place  of  business  of  such  corpc  id. 

If  against  a  minor  under  the  age  a  he 

same  to  his  father,  mother,  or  guai  lin 

ibe  county,  then  to  any  person  hai  ich 

minor,  or  with  whom  he  resides,  o;  by 

leaving  a  copy  thereof  at  the  dwel  of 

9uch  person.    Third.  If  against  a  1)4 
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of  unsound  mind,  or  incapable  of  conducting  his  own  affairs,  and 
for  whom  a  guardian  has  been  appointed,  by  reading  the  same  to 
such  guardian,  or  by  leaving  a  copy  thereof  at  his  place  of 
residence.  Fourth.  In  all  other  cases,  by  reading  the  same  to  the  de- 
fendant personally,  or  by  leaving  a  copy  at  his  place  of  residence. 

Sec.  665.  When  the  person  on  whom  the  service  is  to  be  made 
resides  out  of  the  territory,  or  cannot,  after  due  diligence,  be  found 
within  the  territory,  or  conceals  himself  to  avoid  the  service  of 
summons,  and  the  fact  shall  appear  by  affidavit  to  the  satisfaction 
of  the  justice,  and  it  shall  in  like  manner  appear  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom  the  service 
is  to  be  made,  the  justice  shall  grant  an  order  that  service  be 
made  by  publication  of  the  summons.  The  order  shall  direct  the 
publication  to  be  made  in  a  newspaper  printied  in  the  county  in 
which  the  action  is  brought,  if  there  is  one,  and,  if  not,  in  the 
newspaper  printed  nearest  thereto,  at  least  once  a  week :  Pro- 
videa,  That  a  publication  against  a  defendant  residing  out  of 
the  territory,  or  absent  therefrom,  shall  not  be  less  than  four 
weeks.  The  service  of  summons  shall  be  deemed  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  of  publication,  and 
the  defendant  shall  have  ten  days  after  the  completion  of  the  ser- 
vice to  answer. 

Sec.  666.  An  order  for  the  arrest  of  the  defendant  may  be 
endorsed  on  a  summons  issued  by  the  justice,  and  the  defendant 
may  be  arrested  thereon  by  the  sheriff  or  constable  at  the  time  of 
serving  the  summons,  and  brought  before  the  justice,  and  there 
detained  until  duly  discharged,  in  the  following  cases  :  First.  In 
an  action  for  the  recovery  of  money  or  damages,  and  a  cause  of 
action  arising  on  contract,  express  or  implied,  where  the  defendant 
is  about  to  depart  from  the  territory  with  the  intent  to  defraud 
his  creditors.  Second.  In  an  action  for  the  embezzlement  of  prop- 
erty or  fraudulently  misapplied  or  converted  to  his  own  use,  by 
an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of  his 
employment  as  such,  or  by  any  other  person  in  a  fiduciary  capaci- 
ty. Third.  When  the  defendant  has  oeen  guilty  of  fraud  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the  action 
is  brought.  Fourth.  When  the  defendant  has  removed,  concealed, 
or  disposed  ^f  the  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors.  But  no  female  shall  be  arrested  in  any 
action. 

Sec.  667.  Before  any  order  for  arrest  shall  be  made,  the  party 
applying  shall  prove  to  the  satisfaction  of  the  justice,  by  the  affi- 
davit of  himself  or  some  other  person,  the  facts  on  which  the  appli- 
cation is  founded.  The  plaintiff  shall  also  execute  and  deliver  to 
the  justice  a  written  undertaking,  with  two  or  more  sureties,  to 
the  effect  that  if  the  defendant  recover  judgment,  or  if  the  order 
of  arrest  be  dismissed,  the  plaintiff  will  pay  all  costs  that  may  be 
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awarded  to  the  defendant,  and  all  daihages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sam  specified  in  the 
andertaking,  which  shall  be  at  least  two  hundred  dollars. 

Sec.  668.  The  defendant,  immediately  on  being  arrested,  shall 
be  taken  to  the  office  of  the  justice  who  made  the  order,  and  if  he 
be  abeent  or  unable  to  try  the  action,  or  if  it  be  made  to  appear  to 
liim  by  the  affidavit  of  the  defendant  that  he  is  a  material  witness 
for  the  defendant,  the  officer  shall  immediately  take  the  defendant 
before  the  next  nearest  justice  within  the  county,  who  shall  take 
cognizance  of  the  action,  and  proceed  thereon  as  if  the  summons 
had  been  issued,  and  the  order  of  arrest  made  by  him. 

Sec.  669.  The  officer  making  the  arrest  shall  immediately  give 
notice  thereof  to  the  plaintiff,  or  his  attorney,  or  agent,  and  en- 
dorse on  the  summons  and  subscribe  a  certi^cate  stating  the  time 
of  serving  the  same,  the  time  of  the  arrest,  and  of  his  giving  notice 
to  the  plaintiff. 

Sec.  670.  The  officer  making  the  arrest  shall  keep  the  defend- 
ant in  custody  until  duly  discharged  by  the  order  of  the  justice; 
Provided,  That  the  officer  shall  not  be  bound  to  keep  such  person 
under  arrest  more  than  twenty-four  hours,  unless  the  plaintiff  ad- 
vance each  day  the  expenses  of  keeping  such  person,  which  ex- 
pense shall  be  taxed  as  costs  in  the  action,  and  in  no  case  shall  be 
a  charge  against  the  county. 

Sec.  671.  The  defendant  under  arrest,  on  his  appearance  with 
the  officer,  may  demand  a  trial  immediately,  and,  upon  such  de- 
mand being  made,  the  trial  shall  not  be  delayed  beyond  three 
hours,  except  by  the  trial  of  another  action  pending  at  the  same 
time,  or  he  may  have  an  adjournment,  and  be  discharged  on  giv- 
ing bail,  as  provided  in  the  next  section.  An  adjournment  at  the 
request  of  the  plaintiff  beyond  three  hours  shall  discharge  the 
defendant  from  arrest,  but  the  action  may  proceed  as  in  other 
cases. 

Sec.  672.  If  the  defendant,  on  his  appearance,  demand  an  ad- 
journment, the  same  shall  be  granted  on  condition  that  he  execute 
and  file  with  the  justice  an  undertaking,  with  two  or  more  suffi- 
cient sureties,  to  oe  approved  by  the  justice,  to  the  effect  that  he 
will  render  himself  amenable  to  the  process  of  the  court  during 
the  pending  of  the  action,  and  such  as  may  be  issued  to  enforce 
the  judgment  therein,  if  it  be  found  bv  the  justice  that  the  defen- 
dant was  subject  to  arrest  in  such  action,  or  that  the  sureties  will 
pay  to  the  plaintiff  the  amount  of  any  judgment  he  may  recover 
in  the  action.  On  filing  such  undertaking,  the  defendant  shall  be 
discharged  from  custody. 

Sec  673.  The  defendant  may  file  a  plea  under  oath,  putting 
in  issue  the  facts  stated  in  the  affidavit  for  the  order  of  arrest,  and 
the  plaintiff  shall  be  held  to  establish  such  facts,  and  if  he  fail  to 
do  so,  the  order  of  arrest  shall  be  dismissed,  and  the  defendant 
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may  proceed  upon  the  undertaking  of  the  plaintiff  for  his  damages 
occasioned  by  the  arrest. 

The  provisions  of  sections  numbered  from  one  hundred  and  seven 
to  one  hundred  and  fifteen  (inclusive)  of  this  act,  in  relation  to  the 
examination  and  discharge  of  a  defendant  imprisoned  on  execution 
in  a  civil  action,  shall  apply  to  justices'  courts,  and  justices  of  the 
peace  shall  have  the  same  powers  in  their  courts  as  are  by  said 
sections  granted  to  the  judge. 

Sec.  674.  A  writ  to  attach  the  property  of  the  defendant  shall 
be  issued  by  the  justice,  on  receiving  an  affidavit  by  or  on  behalf 
of  the  plaintiff,  showing  the  same  facts  thaV  are  required  to  be 
shown  oy  the  affidavit  in  cases  of  attachment  in  the  district  court. 

Sec.  675.  Before  issuing  the  writ,  the  justice  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, or  if  the  attachment  be  dimissed,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  that 
he  may  sustain  by  reason  of  the  attachment. 

Sec.  676.  The  writ  may  be  directed  to  the  sheriff,  or  any  con- 
stable of  the  county,  and  shall  reouire  him  to  attach  and  safely 
keep  all  the  property  of  the  defenaant  in  the  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  plaintiff's  demand,  the  amount  of  which  shall  be  stated  in  con- 
formity with  the  complaint,  unless  the  defendant  give  him  security, 
by  the  undertaking  of  the  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  such  demand  and  costs,  in  which  case  to  take  such 
undertaking. 

Sec.  677.  The  provisions  of  this  act,  relating  to  attachments 
in  the  district  courts,  shall  be  applicable  to  justices'  courts,  the 
word  constable  being  substituted  for  the  word  sheriff  where  the 
writ  is  directed  to  a  constable,  and  the  word  justice  being  substi- 
tuted for  the  words  judge  and  clerk. 

Sec.  678.  The  plaintiff  in  an  action  to  recover  possession  of 
personal  property  may,  at  the  time  of  issuing  the  summons,  or  at 
any  time  before  answer,  claim  the  delivery  of  such  property  to  him, 
as  provided  herein. 

Sec.  679.  When  a  delivery  is  claimed,  an  affidavit  shall  be 
made  by  the  plaintiff,  or  some  one  in  his  behalf,  showing:  First. 
That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  lawfully  entitled  to  the  possession  thereof. 
Second.  That  the  property  is  wrongfully  detained  by  the  defendant. 
Third.  The  alleged  cause  of  the  detention  thereof  according  to  his 
best  knowledge,  information,  and  belief.  Fourth.  That  the  same 
has  not  been  taken  for  a  ikx,  assessment,  or  fine  pursuant  to  a 
statute,  or  seized  under  an  attachment  or  execution  against  the 
property  of  the  plaintiff,  or  if  so  seized  that  it  is  by  statute  ex- 
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empt  from   such   seizure;   and,  fifth,  the   actual  value  of  the 
property. 

Sec.  680.  The  justice  shall  thereupon,  by  an  endorsement  in 
writing  upon  the  affidavit,  order  the  sheriff  or  constable  of  the 
coanty  to  take  the  same  from  the  defendant  and  deliver  it  to  the 
plaintiff  upon  receiving  the  undertaking  mentioned  in  the  next 
section. 

Sec.  681.  Upon  the  receipt  of  the  affidavit  and  order,  with  a 
written  undertaking  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  ofBcer,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property,  as  stated  in  the  affidavit,  for  the  prose- 
cation  of  the  action,  for  the  return  of  the  property  to  the  defendant 
if  return  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  for  any  cause  be  recovered  against  the  plaintiff,  the 
officer  shall  forthwith  take  the  property  described  in  the  affidavit, 
if  it  be  in  the  possession  of  the  de&ndant  or  his  agent,  and  retain 
it  in  his  custody,  and  shall  notify  the  defendant  in  writing,  if  he 
c«in  be  found  in  the  county,  of  the  taking  of  such  property,  and  by 
what  authority. 

Sec.  682.  At  any  time  within  two  days  after  the  taking  of  such 
property  by  the  officer,  the  defendant  may  require  the  return 
thereof,  upon  giving  to  the  officer  a  written  undertaking,  with  two 
or  more  sureties,  to  be  approved  by  the  officer,  to  the  effect  that 
they  are  bound  in  double  the  value  of  the  property  as  stated  in 
the  affidavit  of  the  plaintiff  for  the  delivery  thereof  to  the  plaintiff, 
if  such  delivery  be  adjudged,  ^nd  for  payment  to  him  of  such  sum 
as  may  from  any  cause  be  recovered  against  the  defendant.  If  a 
return  of  the  property  be  not  required,  it  shall  be  delivered  to  the 
plaintiff,  except  as  provided  in  this  act. 

Sec.  683.  If  the  property,  or  any  part  thereof,  be  concealed  in 
a  building  or  enclosure,  the  officer  shall  publicly  demand  its  de- 
livery, and  if  it  be  not  delivered,  he  shall  cause  the  building  or 
enclosure  to  be  broken  open  and  take  the  property  into  his  pos- 
session. 

Sec.  684.  When  the  officer  shall  have  taken  the  property,  as 
provided  in  this  act,  he  shall  keep  it  in  a  secure  place  ana  deliver 
it  to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees  for 
taking,  and  his  necessary  expenses  for  keeping,  the  same. 

Sec.  686.  If  the  property  taken  be  claimed  by  any  other  per- 
son than  the  defendant  or  his  agent,  and  such  person  make  affidavit 
of  his  title  thereto,  or  right  to  the  possession  thereof,  stating  the 
grounds  of  such  title  or  right,  and  serve  the  same  upon  the  officer, 
the  officer  shall  not  be  bound  to  keep  the  property  or  deliver  it  to 
the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his  agent, 
iodemnify  the  officer  against  such  claim  by  an  undertaking  exe- 
cuted by  two  sufficient  sureties,  accompanied  by  their  affidavits 
that  they  are  each  worth  double  the  value  of  the  property  as 
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specified  in  the  affidavit  of  the  plaintiff  over  and  above  their  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution,  and 
are  property  holders  of  the  county,  and  no  claims  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent  shall  be 
valid  against  the  officer  unless  so  made. 

Sec.  686.  The  officer  shall  return  the  order  and  affidavit,  with 
his  proceedings  thereon,  to  the  justice  within  five  days  after  taking 
the  property  mentioned  therein.  i 

Sec.  o87.  The  qualification  of  sureties  on  the  several  under- 
takings required  by  this  chapter  shall  be  as  follows :  First.  Each 
of  them  shall  be  a  resident  and  property  holder  within  the  county. 
Second.  Each  shall  be  worth  aouole  the  amount  stated  in  the 
undertaking  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution,  which  facts  shall  appear  by  the 
affidavits  of  the  sureties  annexed  to  the  undertaking  or  endorsed 
thereon. 
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PLEADINGS  AND  TRIAL. 

Sec,  688.  Pleadings  injustice's  court. 

Sec.  689.  Pleadings — when  to  be  in  writing. 

Sec.  690.  Oral  pleadings — substance  to  be  entered  on  docket. 

Sec.  691.  Oomplamt — wfiat  shall  state. 

Sec.  692.  Answer — what  to  contain. 

Sec.  693.  Statement  equivalent  to  denial — when. 

Sec.  694,.  Set-off.     Original  account  or  statement  to  be  exhibited. 

Sec.  695.  Defmdant  admits  genuineness  of  signature — wfien. 

Sec.  696.  Either  party  may  object  when  pleading  not  eamplicit. 

Sec.  697.  Variance  between  proof  and  allegations — how  re- 
garded. 

Sec.  698.  Pleadings — when  may  be  amended. 

Sec.  699.  Questions  of  title  to  real  property  not  to  be  raised. 

Sec.  700.  Actions  transferred  from  justice  to  another. 

Sec.  701.   When  justice  may  adjourn  trial. 

Sec.  702.  Trial  adjourned  by  consent  or  on  application  of  either 
party. 

Sec.  70S.  Adjournment  had — when. 

Sec.  70J^  Adjournment,  for  how  long  time. 

Sec.  705.  Dismissal  of  action. 

Sec.  706.  Hither  party  failing  to  appear,  trial  may  proceed. 

Sec.  707.  Trial  by  jury — warn  d^nanded — when  waived. 

Sec.  708.   What  numOer  shall  compose  jury. 

Sec.  709.  Jurors  competent  to  serve  in  district  court. 

Sec.  710.  Peremptory  challenges — how  many. 
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Section  688.  The  pleadings  in  justices'  oourts  shall  be,  First. 
The  complaint  by  the  plainti^  stating  the  cause  of  action.  Second. 
The  answer  by  the  defendant,  stating  the  grounds  of  the  defence. 

Sec.  689.  The  pleadings  shall  be  in  writing  and  verified  by 
the  oath  of  the  party,  his  agent  or  attorney,  when  the  action  is  for 
a  forcible  or  unlawful  entry  upon,  or  forcible  or  unlawful  detention 
of,  lands,  tenements,  or  other  possessions.  In  all  other  cases  the 
pleadioCT  may  be  oral  or  in  writing. 

Sec.  690.  When  the  pleadings  are  oral,  the  substance  of  them 
shall  be  entered  by  the  justice  in  his  docket;  when  in  writing,  they 
shall  be  filed  in  his  office  and  a  reference  to  them  made  in  his 
docket.  Pleadings  shall  not  be  required  to  be  in  any  particular 
form,  bat  shall  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

Sec.  691.  The  complaint  shall  state  in  a  plain  and  direct  man- 
ner the  facts  constituting  the  cause  of  the  action. 

Sec.  692.  The  answer  may  contain  a  denial  of  any  of  the 
material  facts  stated  in  the  complaint  which  the  defendant  believes 
to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct  manner,  of 
any  other  facta  constituting  a  defence,  counter-claim,  or  set-off, 
upon  which  an  action  might  be  brought  by  the  defendant  against 
the  plaintiff  in  a  justice's  court. 

Sea  693.  A  statement  in  an  answer  that  the  defendant  has 
not  sufficient  knowledge  or  information  to  form  a  belief  in  respect 
to  a  particular  allegation  in  the  previous  pleadings  of  the  adverse 
party  shall  be  equivalent  to  a  denial. 

Sec.  694.  When  the  cause  of  action  or  defences  or  a  set-off  to 
a  set-off  arises  upon  an  account  or  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  the  party  to  deliver  a  copy  of 
the  account  or  instrument  to  the  court,  and  to  state  that  there  is 
dae  to  him  thereon  from  the  adverse  party  a  specified  sum  which 
be  claims  to  recover  or  set  off;  the  court  may,  at  the  time  of  the 
pleading,  require  that  the  original  account  or  instrument  be  ezhib- 
ited  to  the  inspection  of  the  adverse  party,  and  a  copy  to  be  fur- 
nished; or  if  it  be  not  so  exhibited,  and  a  copy  furnished,  may 
prohibit  its  being  afterwards  given  in  evidence,  unless  it  appear 
that  such  instrument  is  not  in  the  possession  of  the  party  plead- 
ing ity  or  under  his  control. 

Sec.  695.  If  the  plaintiff  annex  to  his  complaint,  or  file  with 
the  justice  at  the  time  of  issuing  the  summons,  a  copy  of  the  prom- 
issory note,  bill  of  exchange,  or  other  written  obligation  for  the 
payment  of  money  upon  which  the  action  is  brought,  the  defendant 
shall  be  deemed  to  admit  the  genuineness  of  the  signatures  of  the 
maker,  indorsers,  or  assignors  thereof  unless  he  specifically  deny 
the  same  in  his  answer  under  oath. 

Sec.  696.  Either  party  may  object  to  the  pleading  of  his  ad- 
versary, or  to  any  part  thereof,  that  it  is  not  sufficiently  explicit  to 
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enable  him  to  understand  it,  or  that  it  contains  no  cause  of  action 
or  defence,  although  it  be  taken  as  true.  If  the  court  deem  the 
objection  well  founded,  it  shall  order  the  pleading  to  be  amended, 
and  if  the  party  refuse  to  amend,  the  defective  pleading  shall  be 
disregarded. 

Sec.  697.  A  variance  between  the  proof  on  the  trial  and  the 
allegations  in  pleading  shall  be  disregarded  as  immaterial  unless 
the  court  be  satisfied  that  the  adverse  party  has  been  misled  to 
his  prejudice  thereby. 

Sec.  698.  The  pleadings  may  be  amended  at  any  time  before 
trial  to  supply  a  deficiency  or  omission  when  by  such  amendments 
substantial  justice  will  be  promoted.  If  the  amendment  be  made 
after  the  issue,  and  it  be  made  to  appear  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
arty  in  consequence  of  such  amendment,  an  adjournment  shall 
e  granted.  The  court  may  also,  in  its  discretion,  require  as  a  con- 
dition of  an  amendment  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars,  but  each 
payment  shsdl  not  be  required  unless  an  adjournment  is  made 
necessary  by  the  amendment ;  nor  shall  an  amendment  be  allowed 
after  a  witness  is  sworn  upon  the  trial  when  an  adjournment 
thereby  will  be  made  necessary. 

Sec.  699.  The  parties  shall  not  be  at  liberty  to  give  evidence 
by  which  the  question  of  title  to  real  property  shall  be  raised  in 
the  trial  before  a  justice;  and  if  it  appear  from  the  plaintiffs  own 
showing  on  the  trial,  or  from  the  answer  of  the  defendant,  verified 
by  his  oath  or  that  of  his  agent  or  attorney,  or  if  it  appear  at  any 
time  during  the  trial  that  the  determination  of  the  action  will  neces- 
sarily involve  the  decision  of  the  question  of  title  to  real  property, 
the  justice  shall  suspend  all  further  proceedings  in  the  action  and 
transmit  the  pleadings,  and  a  certified  transcript  of  his  own  pro- 
ceedings in  tne  action,  to  the  clerk  of  the  district  court  of  his 
county,  and  from  the  time  of  filing  such  pleadings  and  transcript 
with  the  clerk  of  the  district  court  shall  nave  over  the  action  the 
same  jurisdiction  as  if  it  were  originally  commenced  therein  :  Pro- 
vided, That  when  the  action  is  certified  to  the  district  court,  upon 
the  answer  of  the  defendant,  he  shall  file  an  undertaking,  to  be 
approved  by  the  justice,  to  the  effect  that  he  will  pay  all  costs  that 
may  be  awarded  against  him  on  the  trial  in  the  district  court. 

Sec.  700.  If  at  any  time  before  the  trial  it  appear  to  the  satis- 
faction of  the  justice  before  whom  the  action  is  brought,  by  affidavit 
of  either  party,  that  such  justice  is  a  material  witness  for  either 
party,  or  if  either  party  make  affidavit  that  he  has  reason  to  believe 
and  does  believe  tnat  be  cannot  have  a  fair  and  impartial  trial  be- 
fore such  justice,  the  action  shall  be  transferred  to  some  other 
justice  of  the  same  county ;  and  in  case  of  a  jury  being  demanded, 
and  affidavit  of  either  party  is  made  that  he  cannot  have  a  fair  and 
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impartial  trial  on  account  of  the  bias  or  prejudice  of  the  citizens 
of  the  precinct  or  township  against  him,  the  action  shall  be  trans- 
ferred to  some  other  justice  of  the  peace  in  the  county.  The  jus- 
tice to  whom  the  action  may  be  transferred  by  the  provisions  of  this 
section  shall  have  and  exercise  the  same  jurisdiction  over  the  action 
as  if  it  had  been  originally  commenced  before  him.  The  justice 
ordering  the  transfer  of  the  action  to  another  justice  shall  imme- 
diately transfer  to  the  latter,  on  the  payment  of  the  costs  due  from 
the  party  procuring  the  transfer,  all  the  papers  in  the  action,  to- 
gether with  a  certined  transcript  of  the  proceedings  that  have  been 
bad  in  the  action. 

Sec.  701.  Upon  the  return  day  of  the  summons,  if  a  jury  be 
demanded,  or  if  the  justice  be  actually  engaged  in  other  official 
business,  he  may  adjourn  the  trial  without  the  consent  of  either 
party  as  follows :  First.  When  a  party  who  is  not  a  resident  of 
the  county  is  in  attendance,  the  adjournment  not  to  exceed  twenty- 
foar  hours ;  when  the  defendant  in  attendance  is  under  arrest,  the 
adjournment  not  to  exceed  three  hours.  Second.  In  other  cases 
not  to  exceed  five  days. 

Sec.  702.  The  trial  may  be  adjourned  by  consent,  or  upon  the 
application  of  either  party  without  the  consent  of  the  other,  for  a 
period  not  exceeding  ten  days  (except  as  provided  in  the  next  sec- 
tion) as  follows :  First.  The  party  asking  the  adjournment  shall, 
if  required  by  his  adversary,  prove  by  his  own  oath  or  otherwise 
that  he  cannot,  for  want  of  material  testimony  which  he  expects  to 
procure,  safely  proceed  to  trial,  and  shall  show  in  what  respects  the 
testimony  expected  is  material  and  the  diligence  he  has  used  to  pro- 
cure it  Second.  The  party  asking  the  adjournment  shall  also,  if 
required  by  the  adverse  party,  consent  that  the  testimony  of  any 
witness  of  the  adverse  party  who  is  in  attendance  be  then  taken  by 
deposition  before  the  justice,  which  shall  accordingly  be  done,  and 
the  testimony  so  t-aken  may  be  read  on  the  trial  with  the  same 
effect  and  subject  to  the  same  objections  as  if  the  witness  were 
present;  but  such  objections  shall  be  made  at  the  time  of  taking 
the  deposition.  Third.  The  court  may  also  require  the  moving 
party  to  state  upon  affidavit  the  evidence  which  he  expects  to 
obtain,  and  if  the  adverse  party  thereupon  admit  that  such  evi- 
dence would  be  given,  and  that  it  is  considered  as  actually  given 
on  the  trial,  or  offered  and  overruled  as  improper,  the  trial  shall 
not  be  postponed.  It  shall  appear  by  the  affidavit  of  the  party 
or  otherwise  that  due  diligence  has  been  used  to  obtain  the  evidence 
wanting  before  a  postponement  of  the  trial  is  made  therefor. 

Sec  703.  An  adjournment  may  be  had  either  at  the  time  of 
joining  issoe  or  at  any  time  subsequent,  to  which  the  case  may 
stand  adjourned  on  application  of  either  party  for  a  period  longer 
than  ten  days,  but  not  to  exceed  one  month  from  the  time  of  the 
retam  of  the  summons,  upon  proof  by  the  oath  of  the  party,  or 
23 
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otherwise,  to  the  satisfaction  of  the  justice,  that  sach  party  cannot 
be  ready  for  trial  before  the  time  to  which  he  desires  an  adjourn- 
menti  for  want  of  material  evidence,  particularly  describing  it,  and 
that  the  delay  has  not  been  made  necessary  by  any  act  of  negli- 
gence on  his  part  since  the  action  was  commenced,  that  he  has  used 
due  diligence  (which  shall  be  stated)  to  procure  it,  and  has  been 
unable  to  do  so,  and  that  he  expects  to  procure  the  evidence  at  the 
time  stated  by  him :  Provided,  That  if  the  adverse  party  admit  that 
such  evidence  would  be  given,  and  consent  that  it  may  be  con- 
sidered as  given  on  the  trial,  or  offered  and  overruled  as  improper, 
the  adjournment  shall  not  be  had. 

Sec.  704.  No  adjournment  shall  be  granted  for  a  period  longer 
than  ten  days  upon  the  application  of  either  party,  except  on  con- 
dition that  such  party  file  an  undertaking,  with  sureties  to  be  ap- 
proved by  the  justice,  to  the  effect  that  they  will  pay  to  the  oppo- 
site party  the  amount  of  any  judgment  that  may  be  recovered 
against  the  party  applying. 

Sec.  705.  If  the  plaintiff  fails  to  appear  at  the  time  set  for  trial, 
and  the  defendant  appears  and  demands  it,  the  action  shall  be  dis- 
missed. 

Sec.  706.  If  either  party  fails  to  appear  at  the  time  set  for 
trial,  or  fails  to  make  tne  necessary  pleading  or  proofs  on  his  part, 
the  case  may  nevertheless  proceed  at  the  request  of  the  party 
present^  and  judgment  shall  oe  given  in  conformity  with  the  plead- 
ings and  proofs. 

Sec.  707.  A  trial  bv  jury  shall  be  demanded  at  the  time  of 
joining  issue,  and  shall  be  deemed  waived  if  neither  party  then  de- 
mand it;  when  demanded,  the  trial  of  the  case  shall  be  adjourned 
until  a  time  and  place  fixed  for  the  return  of  the  jury.  If  neither 
desire  an  adjournment,  the  time  and  place  shall  be  determined  by 
the  justice,  and  shall  be  within  the  next  two  days,  or  the  same 
day.  The  jury  shall  be  summoned,  upon  an  order  of  the  justice, 
from  the  citizens  of  the  city  or  township,  and  not  from  the  by- 
standers. 

Sec.  708.  At  the  time  appointed  for  the  trial,  the  justice  shall 
proceed  to  call  from  the  jurors  summoned  the  names  of  the  persons 
to  constitute  the  jury  for  the  trial  of  the  issue.  The  jury,  by  con- 
sent of  the  parties,  may  consist  of  any  number  not  more  than  twelve 
nor  less  than  six,  and  shall  not  be  summoned  until  their  legal  fees 
for  one  day's  service  shall  be  paid  into  the  hands  of  the  justice  by 
the  party  demanding  the  jury. 

Sec.  709.  Each  juror  shall  be  competent  to  serve  as  such  in 
the  district  court.  If  a  sufficient  number  of  competent  jurors  do 
not  attend,  the  justice  shall  direct  others  to  be  summoned  from  the 
vicinity,  and  not  from  the  by-standers,  sufficient  to  complete  the 
jury. 

Sec.  710.     Either  party  may  challenge  peremptorily  one-half 
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of  the  jury.  Challenge  for  cause  may  be  made  by  either  party  for 
any  cause  that  a  challenge  for  canse  can  be  made  in  the  district 
coQrt    Challenges  for  cause  shall  be  tried  by  the  justice. 


CHAPTER  IV. 

JUDGMENT  AND   EXECUTION. 

See.  711.  Judgment  entered  with  costs — when. 

See.  71£,  Defendant  failing  to  appear ^  judgment  for  plaintiff — 

in  what  case. 
See.  7 IS,  Justice  to  hear  evidence  and  decide  queatione  of  fact 

and  law. 
See.  7H.  Judgment  to  be  rendered  immediately  after  verdict. 
See.  716.   When  action  against  one  or  more  defendants. 
See.  716.   When  judgment  rendered  exceed  jurisdiction. 
See.  717.  If  defendant  confess  judgment. 
See.  718.  When  defendant  subject  to  imprisonment  to  be  stated 

injudffmmt. 
See.  719.  Judgment  to  be  entered  in  favor  of  defendant — when. 
See.  720.  Justice  to  give  transcript  of  judgment. 
See.  7£1.  Ssxeuiionfor  enforcement  of  judgment — when  issued. 
See.  72S.  Executum~^to  whom  directed. 
See.  72S.  Officer  shall  proceed  to  execute. 

Section  711.  Judgment  that  the  action  be  dismissed  without 
prejudice  to  a  new  action  may  be  entered  with  costs  in  the  follow- 
ing cases:  First.  When  the  plaintiff  voluntarily  dismisses  the 
action  before  it  is  finally  submitted.  Second.  When  he  fails  to 
appear  at  the  time  set  for  trial,  or  within  one  hour  thereafter,  and 
the  defendant  appears  and  demands  that  the  action  be  dismissed. 
Third.  When  it  is  objected  at  the  trial,  and  appears  by  the  evi- 
dence, that  the  action  is  brought  in  the  wrong  county;  but  if  the 
objection  be  taken  and  overruled,  it  shall  be  cause  only  of  reversal 
on  appeal,  and  shall  not  otherwise  invalidate  the  judgment.  If  not 
takea  at  the  trial,  it  shall  be  deemed  waived  and  shall  not  be  cause 
of  reversal. 

Sec  712.  When  the  defendant  fails  to  appear  and  answer, 
judgment  shall  be  given  for  the  plaintiff,  as  follows :  When  a 
copy  of  the  account,  note,  bill,  or  other  obligation  upon  which  the 
action  is  brought  was  filed  with  the  justice  at  the  time  the  sum- 
mons was  issued,  judgment  shall  be  given  without  further  evi- 
dence for  the  sum  specified  in  the  summons. 

Sec.  713.  Upon  issue  joined,  or  when  the  defendant  fails  to 
appear,  except  cases  mentioned  in  the  last  section,  if  a  trial  by 
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jary  be  not  demanded,  the  justice  shall  hear  the  evidence,  and 
decide  all  questions  of  fact  and  of  law,  and  render  judgment  ac- 
cordingly. 

Sec.  714.  Upon  a  verdict  by  a  jury,  the  justice  shall  immedi- 
ately render  judgment  accordinffljr.  When  the  triiU  is  by  the 
justice,  judgment  shall  be  entered  immediately  after  the  trial,  if 
the  defendant  has  been  arrested  and  is  still  in  custody.  In  other 
cases,  it  shall  be  entered  within  four  days  after  the  close  of  the 
trial. 

Sec.  715.  If  the  action  be  on  a  contract  against  two  or  more 
defendants,  and  the  summons  be  served  on  one  or  more  but  not  on 
all,  the  judgment  shall  be  entered  up  only  against  those  who  were 
served,  if  the  contract  be  a  several  or  a  joint  and  several  contract; 
but  if  the  contract  be  a  joint  contract  only,  the  judgment  shall  be 
entered  up  against  all  the  defendants,  but  shall  only  be  enforced 
against  the  joint  property  of  all  and  the  separate  property  of  the 
defendants  served. 

Sec.  716.  When  the  amount  found  due  to  either  party  exoeeds 
the  sum  for  which  the  justice  is  authorized  to  enter  judgment, 
such  party  may  remit  the  excess,  and  judgment  may  be  rendered 
for  the  residue. 

Sec.  717.  If  the  defendant,  at  any  time  before  trial,  offer  in 
writing  to  allow  judgment  to  be  taken  against  him  for  a  specified 
sum,  the  plaintiff  may  immediately  have  judgment  therefor,  with 
the  costs  there  accrued,  but  if  he  do  not  accept  such  offer  before 
the  trial,  and  fail  to  recover  in  the  action  a  sum  larger  than  the 
one  mentioned  in  the  offer,  he  shall  not  recover  any  costs  accraine 
after  the  offer  was  made,  but  the  offer  and  failure  to  accept  shall 
not  be  given  in  evidence  to  affect  the  recovery  otherwise  than  as 
to  costs. 

Sec.  718.  When  a  judgment  is  rendered  in  a  case  where  the 
defendant  is  subject  to  arrest  and  imprisonment  thereon,  it 
shall  be  so  stated  in  the  judgment,  and  entered  in  the  docket. 

Sec.  719.  When  the  prevailing  party  is  entitled  to  costs  by 
this  <^^^gE^g|!|J^J^^  Al^^U  add  their  amount  to  the  verdict,  or 
in  ca8eoftn<|^p9sunuff  to  recover,  or  in  case  of  the  dismissal  of  the 
action,  shall  enter  up  judgment  in  favor  of  the  defendant  for  the 
amount  of  such  costs. 

Sec.  720.  The  justice,  on  demand  of  the  party  in  whose  favor 
judgment  is  rendered,  shall  give  him  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  office  of  the  district  clerk  of  the 
county  where  the  judgment  was  rendered.  The  time  of  the  re- 
ceipt of  the  transcript  by  the  district  clerk  shall  be  noted  by  him 
thereon  and  entered  on  the  docket,  and  from  that  time  the  judg- 
ment shall  be  a  lien  upon  the  real  property  of  the  defendant,  the 
same  as  Judgments  in  aistrict  courts ;  and  executions  may  be  issued 
by  the  district  clerk  on  such  judgment  to  the  sheriff  of  any  other 
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oonnty  of  the  territory,  in  the  same  manner  as  upon  judgmenta 
rendered  in  the  higher  courts.  All  process  and  jadgments  recov- 
ered in  justices'  courts,  to  be  executed  within  the  same  county, 
Bhall  be  issued  by  the  justice  or  his  successor  in  office.  No  judg- 
ment rendered  by  a  justice  of  the  peace  shall  be  a  lien  (except 
when  a  transcript  is  nled  as  above  provided),  and  no  levy  of  an 
execution  from  a  justices'  court  shall  be  made  on  real  property. 
When  such  transcript  is  to  be  filed  in  any  other  county  than  the 
one  in  which  the  justice  resides,  such  transcript  shall  be  accom- 
panied by  the  certificate  of  the  county  clerk  as  to  the  official 
character  of  the  justice  where  so  filed,  and  recorded  in  the  office 
of  the  recorder  of  any  county.  Such  judgment  shall  be  a  lien 
upon,  and  bind  the  lands  and  tenements  of  the  judgment  debtor, 
situated  in  the  county  where  the  transcript  may  be  filed  and  re- 
corded, in  favor  of  such  judgment  creditor,  as  if  such  judgment 
had  been  rendered  in  .the  district  court  of  such  county. 

Sec.  721.  Execution  for  the  enforcement  of  judgment  in  a  jus- 
tice's court,  may  be  issued  on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  from  the  entry  of  the 
judgment. 

See.  722.  The  execution,  when  issued  by  a  justice,  shall  be 
directed  to  the  sheriff,  or  to  a  constable  of  the  county,  and  sub- 
scribed by  the  justice  issuing  the  same,  and  shall  bear  date  the  day 
of  its  delivery  to  the  officer  to  be  executed ;  it  shall  intelligibly 
refer  to  the  judgment  by  stating  the  names  of  the  parties  and  the 
name  of  the  justice  before  whom,  and  of  the  county  where,  and  the 
time  when,  it  was  rendered,  the  amount  of  the  judgment,  if  it  be 
for  money,  and  if  less  than  the  whole  is  due,  the  amount  due  there- 
on ;  it  shall  contain,  in  like  cases,  similar  directions  to  the  sheriff 
or  constable  as  are  required  in  executions  issued  by  the  clerk  of  the 
district  court,  except  as  to  levying  on  real  property. 

Sec.  723.  The  sneriff  or  constable  to  whom  tne  execution  is 
deUvered,  shall  proceed  to  execute  the  same  in  the  same  manner 
as  the  sheriff  is  required  to  execute  executions  issued  by  the  clerk 
of  the  district  court,  and  the  constable,  when  the  execution  is  di- 
rected to  him,  shall  be  vested  for  that  purpose  with  all  the  power 
of  the  sheriff,  except  as  to  levying  on  real  property,  and  after  issuing 
an  execution,  and  either  before  or  after  its  return  (if  the  same  be 
returned  unsatisfied  either  in  whole  or  in  part),  the  judgment 
creditor  sh^  be  entiUed  to  an  order  from  the  justice,  requiring 
the  judgment  debtor  to  attend  at  a  time  to  be  designated  in  the 
order,  and  answer  concerning  his  property  before  such  justice,  and 
the  attendance  of  such  may  he  enforced  hy  the  justice.  On  his 
attendance,  such  debtor  may  be  examined  on  oatn,  concerning  his 
property,  and  any  person  alleged  to  have  in  his  hands  property, 
moneys,  effects,  or  credits  of  the  judgment  debtor,  may  also  be  re- 
quired to  attend  and  be  examined,  and  the  justice  may  order  any 
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property  in  the  hands  of  the  judgment  debtor,  or  any  other  per- 
son, not  exempt  from  execation,  belonging  to  such  debtor,  to  be 
applied  towards  the  satis&ction  of  such  judgment,  and  the  justice 
may  enforce  such  order  by  imprisonment  until  complied  with ;  bat 
no  judgment  debtor  or  otner  person  shall  be  required  to  attend 
before  any  justice  out  of  the  county  in  which  he  resides. 


CHAPTER  V. 


GENERAL  PROVISIONS. 


Sec.  7^4"  I^ovmona  of  this  act  to  apply  in  justices*  courts,  same 

as  in  district  courts. 
Sec.  7SB.  Justice  to  keep  docket. 
Sec.  726.  Sow  entries  to  he  made. 
Sec.  727.  Docket  to  be  indexed. 
Sec.  7i8.  Docket  to  he  deposited  with  successor. 
Sec.  729.  Justice  may  issue  execution  on  docket  of  his  preder 

cessor. 
Sec.  730.  Justice  elected  to  Jill  vacancy. 
Sec.  731.  Summons,  execution,  ^c,  to  he  filled  up. 
Sec.  732.  In  case  of  sickness  of  justice  another  jitstice  may  attend. 
See.  733.  Justice  may  dqyute  any  person  to  serve  papers. 
Sec.  734..  Authority  of  person  so  depiUed. 
Sec.  736.  Retiring   constable  may    execute   processes   already 

hegun. 
Sec.  736.  Justice  rimy  punish  for  contempt. 
Sec.  737.  Act  for  whim  person  convicted,  to  he  put  in  docket. 
Sec.  738.  Justice  to  issue  subpoenas — when. 
Sec.  739.  Depositions  to  he  taken  as  in  district  courts. 
Sec.  740.  New  tried. 

Sec.  7%1.  Applications  made  upon  affdavit. 
Sec.  74s.  Farty  may  appeal  to  district  court 
Sec.  74s.   Undertaking  to  he  filed  hy  party  appealing. 
Sec.  744*  Justice  to  mdke  out  transcript. 
See.  745.  Party  appealing  failing  to  reduce  or  enlarge  judgment. 
Sec.  746.  Appeals  from  justices'  courts — how  tried. 
Sec.  747.  Stay  of  proceedings. 
See.  74s.  Costs  allowed  prevailing  party. 
Sec.  749.  Justice  to  receive  and  pay  over  moneys. 
Sec.  760.  Justice  may  require  deposit  hefore  issuing  summofM* 

Section  724.    The  provisions  of  this  act,  in  relation  to  parties  to 
actions  in  the  district  courts,  and  relative  to  practice,  pleading,  and 
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trial,  shall,  80  far  as  the  same  are  applicable,  and  do  not  conflict 
with  this  title,  be  observed  in  iustices'  courts. 

Sec.  725.  Every  justice  snail  keep  a  book  denominated  a 
docket,  in  which  he  shall  enter,  First.  The  title  of  every  action 
or  proceeding.  Second.  The  object  of  the  action  or  proceeding, 
ana  if  a  snm  of  money  be  claimed,  the  amount  of  the  demand. 
Third.  The  date  of  the  summons,  and  the  time  of  its  return ;  and 
if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attach- 
ment be  issued,  a  statement  of  these  facts.  Fourth.  Tlie  time  when 
the  parties,  or  either  of  them,  appear,  or  their  non-appearance  if 
default  be  made ;  a  minute  of  the  pleadings  and  motions,  if  in  writ- 
ing, referring  to  them,  if  not  in  writing,  a  concise  statement  of  the 
material  parts  of  the  pleadings,  and  of  all  motions  made  during  the 
trial  by  either  party,  and  his  decisions  thereon.  Fifth.  Every  ad- 
joamment,  stating  on  whose  application,  whether  on  oath,  evidence, 
or  consent,  and  to  what  time.  Sixth.  The  demand  for  a  trial  by 
jary,  when  the  same  is  made,  and  by  whom  made,  the  order  for  the 
jury,  and  the  time  appointed  for  the  trial,  and  return  of  the  jury. 
Seventh.  The  names  of  the  jury  who  appear  and  are  sworn,  the 
names  of  all  witnesses  sworn,  and  at  whose  request.  Eighth.  The 
verdict  of  the  jury,  and  when  received,  if  the  jury  disagree  and 
are  discharged,  the  fact  of  such  disagreement  and  discharge.  Ninth. 
The  judgment  of  the  court,  specifying  the  costs  included,  and  the 
time  when  rendered.  Tenth.  The  issuing  of  the  execution,  when 
isBued,  and  to  whom  delivered,  the  renewals  thereof,  if  any,  and 
when  made,  and  a  statement  of  any  money  paid  to  the  justice,  and 
when  and  by  whom.  Eleventh.  The  receipt  of  a  notice  of  appeal, 
if  any  be  given,  and  of  the  appeal  bond,  if  any  be  filed,  with  the 
amount  thereof,  and  the  names  of  the  sureties.  Twelfth.  A  note  of 
any  other  proceedings  taken  in  the  action  or  proceeding. 

Sec.  726.  The  several  particulars  of  the  last  section  specified 
shall  be  entered  under  the  title  to  the  action  to  which  they  relate, 
and  at  the  time  when  they  occur.  Such  entries  in  a  justices' 
docket,  or  a  transcript  thereof  certified  to  by  the  justice  or  his  suc- 
cessor in  office,  shall  be  primary  evidence  to  prove  the  facts  so 
stated  therein. 

Sec  727.  A  justice  shall  keep  an  alphabetical  index  to  his 
docket,  in  which  shall  be  entered  the  names  of  the  parties  to  each 
judgment,  with  a  reference  to  the  page  of  entry.  The  names  of 
the  plaintifis  shall  be  entered  in  the  index  in  the  alphabetical  order 
of  toe  first  letter  of  the  family  names. 

Sec.  728.  It  shall  be  the  duty  of  every  justice,  upon  the  expi- 
ration of  his  term  of  office,  to  deposit  with  his  successor  his  official 
dockets,  as  well  his  own  as  those  of  his  predecessors,  which  may  be 
in  his  custody,  to  be  kept  as  public  records.  If  the  office  of  a 
justice  become  vacant  by  his  death,  removal  from  the  township  or 
city,  or  otherwise,  before  his  successor  is  elected  and  qoalified,  the 
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dockets  in  poesession  of  such  justice  shall  be  deposited  with  the 
county  clerK  of  the  county,  to  be  by  him  delivered  to  his  successor 
in  office  of  the  justice. 

Sec.  729.  Any  justice  with  whom  a  docket  of  his  predecessor 
is  deposited,  may  issue  execution  or  other  process  upon  a  judgment 
there  entered  and  unsatisfied,  in  the  same  manner  and  with  the 
same  effect  as  the  justice  with  whom  th^  judgment,  was  entered 
might  have  done.  In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundaries  between  two  counties,  any  justice,  in 
whose  hands  the  docket  of  a  justice,  formerly  acting  as  such  within 
the  same  territory,  may  come,  shall,  for  the  purpose  of  this  section, 
be  considered  the  successor  of  said  former  justice. 

Sec.  730.  The  justice  elected  to  fill  a  vacancy  shall  be  deemed 
the  successor  of  the  justice  whose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  same  or 
another  person  elected  to  take  office  in  the  same  township  or  city 
from  that  time  shall  be  deemed  the  successor. 

Sec.  731.  The  summons,  execution,  and  every  other  paper 
made  or  issued  by  a  justice,  except  a  subpoena,  shall  be  filled  up 
without  a  blank  left  to  be  filled  by  another,  otherwise  it  shall  he 
void. 

Sec.  732.  In  case  of  sickness  or  other  disability,  or  necessary 
absence  of  a  justice,  on  a  return  of  summons,  or  at  a  time  ap- 
pointed for  a  trial,  another  justice  of  the  same  county  may,  at  his 
request,  attend  in  his  behalf,  and  shall  thereupon  become  vested 
with  the  power  for  the  time  being  of  the  justice  before  whom  the 
summons  was  returnable.  In  that  case  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by  him,  shall 
be  made  in  the  docket  of  the  justice  before  whom  the  summons  ivas 
returnable. 

Sec.  733.  A  justice  may,  at  the  request  of  a  party,  and  on 
being  satisfied  that  it  is  expedient,  specially  depute  any  discreet 
person  of  suitable  age,  and  not  interested  in  the  action,  to  serve  a 
summons  or  execution  with  or  without  an  order,  to  arrest  the  de- 
fendant with  or  without  a  writ  of  attachment.  Said  justice  shall 
be  liable  on  his  official  bond  for  all  official  acts  of  the  person  so 
deputed.  Such  deputation  shall  be  in  writing  made  on  tne  process 
and  a  note  thereof  made  in  the  justice's  docket. 

Sec.  734.  The  person  so  deputed  shall  have  the  authority  of  a 
constable  in  relation  to  the  service,  execution,  and  return  of  such 
process,  and  shall  be  subject  to  the  same  obligations. 

Sec.  735.  A  constable,  notwithstanding  the  expiration  of  his 
term  of  office,  may  proceed  and  complete  the  execution  of  all  final 

Erocess  which  he  has  begun  to  execute,  in  the  same  manner  as  if 
e  were  still  in  office,  and  his  sureties  shall  be  liable  to  the  same 
extent. 

Sec.  736.    A  justice  may  punish  any  person  guilty  of  a  con- 
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tempt  of  bis  coart,  aa  de&ned  by  this  act,  by  fine  or  imprisonment, 
or  bothy  but  snch  fine  shall  not  exceed  one  hundred  dollars,  nor 
imprisonment  shall  not  exceed  one  day. 

Sec.  737.  The  acts  for  which  the  person  is  convicted  shall  be 
particularly  specified  in  the  justice's  docket,  and  the  judgment 
entered  thereon. 

Sec.  738.  Justices  of  the  peace  may  issue  subpcBuas  in  any 
action  or  proceeding  in  the  courts  held  by  them,  and  final  pro- 
cess on  any  judgment  recovered  therein,  to  any  part  of  the 
county. 

Sec.  739.  Depositions  may  be  taken  in  the  same  manner,  to 
be  used  in  justices'  courts,  as  they  are  taken  to  be  used  in  the 
district  court. 

Sec.  740.  A  new  trial  may  be  granted  by  the  justice,  on 
motion,  within  ten  days  after  the  entry  of  judgment,  for  any  of 
the  following  causes :  First.  Accident  or  surprise,  which  ordi- 
nary prudence  could  not  have  guarded  against.  Second.  Exces- 
sive damages,  appearing  to  have  been  given  under  the  influence 
of  passion.  Third.  Insufficiency  of  the  evidence  to  justify  the 
verdict,  or  other  decision.  Fourth.  Newly-discovered  evidence, 
material  for  the  party  making  the  application,  which  he  could 
not,  with  reasonable  diligence,  have  discovered  and  produced  at 
the  trial. 

Sec  741.  The  apolication  shall  be  made  upon  affidavit  and 
notice ;  the  affidavit  shall  be  filed  with  the  justice,  with  a  statement 
of  the  grounds  upon  which  the  party  intends  to  rely.  The  adverse 
party  may  use  counter-affidavits  on  the  motion,  provided  they  be 
filed  one  day  previous  to  the  hearing  of  the  motion. 

Sec.  742.  Any  party  dissatisfied  with  a  judgment  rendered  in 
a  justice's  court,  may  appeal  therefrom  to  the  district  court  of  the 
county,  at  any  time  wiuiin  thirty  days  after  the  rendition  of  the 
udgment.  The  appeal  shall  be  taken  by  filing  a  notice  of  appeal 
with  the  justice,  and  serving  a  copy  of  the  same  upon  the  adverse 
party. 

Sec.  743.  The  party  appealing  shall  file  with  the  justice,  with- 
in the  time  allowed  for  taking  an  appeal,  an  undertaking  in  double 
the  amount  of  the  judgment  appealed  from,  or  if  the  judgment  be 
for  the  recovery  of  specific  personal  property,  in  double  the  value 
of  such  property,  with  sufficient  sureties,  and  conditioned  that  the 
P^y  appealing  will  pay  any  judgment  that  may  be  rendered  against 
him  in  tne  district  court,  as  well  as  all  costs  that  may  be  awarded 
against  him,  and  for  the  prosecution  of  such  appeal  to  efiect,  or  if 
the  party  in  whose  favor  judgment  is  rendered  appeals,  the  bond 
shall  be  conditioned  for  the  prosecution  of  the  appeal  to  effect  and 
for  the  payment  of  all  costs  that  may  be  adjudged  against  the 
appealing  party.  The  undertaking  shall  be  accompanied  by  the 
affidavit  of  the  sureties  that  they  are  residents  of  the  county,  and 
24 
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are  each  worth,  over  and  above  their  debts,  liabilities,  and  property 
by  law  exempt  from  execution,  the  amount  specified  in  the  under- 
taking, but  several  sureties  may  state  that  they  are  worth  sums 
less  than  the  amount  stated  in  the  undertaking  besides  such  exemp- 
tions, if  the  whole  amount  equals  the  amount  of  two  sufficient 
sureties. 

Sec.  744.  Upon  receiving  the  notice  of  appeal,  and  the  under- 
taking, as  provided  in  the  last  section,  and  payment  of  fees  there- 
for, the  justice  shall  make  out  a  full  and  complete  transcript  from 
his  docket  of  all  the  proceedings  in  the  action  before  him,  and 
transmit  it,  together  with  all  the  motions,  pleadings,  and  all  other 
papers  belonging  to  the  said  cause,  to  the  clerk  of  the  district  court 
of  the  county,  which  transcript  shall  be  certified  by  such  justice, 
within  ten  aays  after  the  filing  of  the  appeal,  bond,  and  notice  of 
appeal;  the  justice  may  be  compelled  by  an  order  of  the  district 
court  entered  on  motion,  to  transmit  any  or  all  of  such  papers,  and 
may  be  fined  for  neglect  or  refusal  to  transmit  the  same. 

Bee.  746.  If  the  party  appealing  fail  to  reduce  or  enlarge  the 
judgment  appealed  irom  ten  dollars  or  more,  or  reverse  the  same 
in  the  district  court,  he  shall  not  recover  any  of  the  costs  of  the 
appeal. 

Sec.  746.  All  appeals  from  justices'  courts  shall  be  tried  anew, 
in  the  district  court,  on  the  papers  filed  in  the  justice's  court, 
unless  the  court,  for  good  cause  shown,  and  on  such  terms  as  may 
be  just,  allow  other  papers  to  be  filed  in  such  action.  Either  party 
may  demand  a  trial  by  jury  in  the  district  court.  Each  party 
shall  have  the  benefit  of  all  legal  objections  made  in  the  justice's 
court. 

Sec.  747.  If  an  execution  shall  have  been  issued  on  a  judg- 
ment appealed  from,  on  the  filing  of  the  appeal  bond,  the  justice 
shall  by  order  direct  the  officer  to  stay  all  proceedings  on  the  same. 
Such  officer  shall,  upon  payment  of  his  fees  for  services  rendered 
on  the  execution,  thereupon  relinquish  all  property  levied  upon, 
and  deliver  the  same  to  the  judgment  debtor,  together  with  all 
moneys  collected  from  sales  or  otherwise.  If  his  fees  be  not  paid, 
the  officer  may  retain  so  much  of  the  property  or  proceeds  thereof 
as  may  be  necessary  to  pay  the  same. 

Sec.  748.  Costs  shall  be  allowed  the  prevailing  party  in  jus- 
tices* courts. 

Sec.  749.  Justices  of  the  peace  shall  receive  from  the  sheriff 
or  constable  of  their  (respective)  counties,  all  moneys  collected  on 
any  process  or  order  issued  by  their  courts  respectively,  and  all 
moneys  paid  to  them  in  the  official  capacity,  and  shall  pay  the 
same  over  to  the  parties  entitled  or  authorized  to  receive  them 
without  delay.  Por  a  violation  of  this  section  they  may  be 
removed  from  their  office,  and  shall  be  deemed  guilty  of  a  mis- 
demeanor. 
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Sec.  750.  Justices  of  the  peace  may  in  all  cases  require  a 
deposit  of  money  or  an  undertaking  as  surety  for  costs  of  court 
before  issning  a  sammons. 


CHAPTER  VL 

Section  751.  The  act  entitled  "An  Act  to  regulate  proceedings  in 
ci?il  cases  in  the  courts  of  justice  of  Itontana  Territory/'  passed' 
at  the  jBrst  session  of  the  legislative  assembly  of  Montana  Terri- 
tory ;  the  act  entitled  "  An  Act  to  regulate  proceedings  in  civil 
cases  in  the  courts  of  justice  of  Montana  Territory,"  approved 
December  twenty-third,  1867,  and  all  acts  amendatory  to  said  last 
mentioned  acts,  and  all  other  acts  or  parts  of  acts  in  conflict  with 
the  provisions  of  this  act  are  hereby  repealed. 

Sec  752.  This  act  shall  take  effect  and  be  in  force  on  and  after 
the  first  day  of  August,  A.  D.,  1872. 

Approved  January  12th,  1872. 
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CHAPTER  I. 


ELEMENTARY  PEINCIPLES. 

Sec.  1.  Criminal  action  defined.  * 

See.  2.  Criminal  actions  prosecuted  in  name  of  the  territory; 

accused  knovm  as  defendant. 
Sec.  3.  Crimes  dassi/ied. 

Sec.  4'  Distinction  Between  misdemeanors  and  felonies. 
Sec.  5.  Prosecutions — Jiow  conducted  before  justice  of  the  peace, 

and  in  probate  and  district  court. 
Sec.  6.  Criminal  jurisdiction  of  justice  of  the  peace,  probate  court, 

and  aistrict  court,  defined. 
Sec.  7.   Where  cause  shall  be  tried  in  case  of  concurrent  juris* 

diction. 
Sec.  8.  How  person  convicted  of  f deny. 
See.  9.  Rights  of  defendant  in  criminal  ojction.         • 
Sec.  10.  Person  once  duly  convicted  or  acquitted  not  subject  to 

second  prosecution. 
Sec.  11.  No  person  compelled  to  criminate  himself. 
Sec.  12.  Restraint  to  which  accused  shall  be  subjected* 

Section  1.  The  proceedings  by  which  a  party  charged  with  a 
public  offence  is  accused,  and  tried  therefor^  shall  be  known  as  a 
criminal  action. 

Sec.  2.  All  criminal  actions  shall  be  prosecuted  in  the  name 
of  the  territory  of  Montana.  The  person  accused  and  prosecuted 
for  the  commission  of  a  public  offence  shall  be  known  as  the  de- 
fendant. 

Sec  3.    All  crimes  are  divided  into  misdemeanors  and  felonies. 
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Sec.  4.  Crimes  T¥liich  do  not  subject  the  offender  to  imprison- 
ment in  the  territorial  prison,  or  to  death,  shall  be  classed  as 
misdemeanors.  Crimes  which  subject  the  offender  to  imprison- 
ment in  the  territorial  prison,  or  to  death,  shall  be  classed  as 
felonies. 

Sec.  5.  All  prosecutions  conducted  in  the  district  court  shall 
be  by  indictment.  Prosecutions  in  the  probate  court,  or  justice 
of  the  peace  courts,  shall  be  by  complaint. 

Sec.  6.  Justices  of  the  peace  shall  have  jurisdiction  of  all  mis- 
demeanors committed  in  the  county  in  which  they  may  be  qualified 
to  act,  when  the  punishment  therefor  does  not  exceed  a  fine  of  one 
hundred  dollars,  or  imprisonment  in  the  county  jail  three  montlis,  or 
by  both  such  fine  and  imprisonment.  The  probate  court  shall 
have  jurisdiction  of  all  misaemeanors  for  the  county  in  which  the 
judge  thereof  shall  be  qualified  to  act  when  the  punisnment  therefor 
does  not  exceed  a  fine  of  five  hundred  dollars,  or  imprisonment 
for  six  months  in  the  county  jail,  or  by  both  such  fine  and  im- 
prisonment. The  district  court  shall  have  jurisdiction  of  all 
offences  not  cognizable  in  the  probate  or  justice  of  the  peace  courts, 
and  of  all  common  law  offences. 

Sec.  7.  When  two  or  more  courts  have  concurrent  jurisdiction 
over  the  same  offence,  the  cause  shall  be  tried  in  that  one  in 
which  the  prosecution  shall  be  first  commenced : '  Provided^  That 
nothing  in  this  section  shall  be  so  construed  as  to  prevent  a  change 
of  venue  from  one  court  to  another. 

Sec.  8.  No  person  can  be  convicted  of  a  felony  unless  by  the 
verdict  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a 
plea  of  guilty. 

Sec.  9.  In  a  criminal  action,  the  defendant  is  entitled :  First. 
To  a  speedy  and  public  trial.  Second.  To  be  allowed  counsel. 
Third.  To  produce  witnesses  on  his  behalf,  and  to  be  confronted 
with  the  witnesses  against  him  in  the  presence  of  the  court. 

Sec.  10.  •  No  person  shall  be  subject  to  a  second  prosecution 
of  a  public  offence  for  which  he  has  once  been  prosecuted,  and  put 
in  jeopardy,  and  duly  convicted  or  acquitted. 

oec.  11.  No  person  shall  be  compelled,  in  a  criminal  action, 
to  be  a  witness  against  himself. 

Sec.  12.  No  person  charged  with  a  public  offence  shall  be 
subject  before  conviction  to  any  more  restraint  than  is  necessary 
for  his  detention  to  answer  the  charge. 

CHAPTER  II. 

PREVENTION  OP  PUBLIC  OFFENCES. 

Sec.  13,   When  person  may  lawfully  resist  commission  of  pvblia 
offence. 
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Sec,  H,  Duly  of  sheriff  and  other  pvJ>lic  officers  to  command 
peace  and  arrest  offenders. 

Sec.  15.  Duty  of  magistrate  to  arrest  offenders  in  certain  cases. 

See.  16.  Duty  of  magistrates  and  other  officers  to  disperse  un- 
lawful assemblies— power  to  arrest. 

Sec.  17.  Governor  to  order  necessary  force,  in  certain  case,  to 
execute  process  or  queU  riots. 

Sec.  18.  Power  of  mayor  or  other  officer  to  keep  peace  of  city  or 
Umm. 

Sec.  19.  Sheriff  to  command  assistance  to  execute  process. 

Sec.  20.  Magistrates  to  preserve  the  peace. 

Sec.  21.  Duty  of  magistrates  on  complaint  made  of  threats 
against  person  or  property. 

Sec.  22.  If  reason  to  fear  commission  of  offence,  shxiU  issue  war- 
rant to  arrest,  6^c. 

Sec.  23.  Duty  of  mxxgistrate  when  offender  brought  before  him. 

See.  24.  If  recognizance  given,  o fender  discharged ;  refusal  to 
give,  committed  tojau. 

See.  25.  Person  committed  for  want  of  bail,  released  vpon 
giving  bail. 

Sec.  26.  DiUy  of  du^trict  attorney  where  recognizance  is  violated. 

Sec.  27.  Costs  taxed  against  complainant — when. 

See.  28.  When  costs  taxed  against  complainant  he  may  appeal 
to  district  court. 

Sec.  29.  Duty  of  district  court  on  appeal. 

Section  13.  Lawful  resistance  to  the  commission  of  a  public  of- 
fence may  be  made  as  follows :  Any  one  against  whose  person,  family, 
or  property  an  offence  is  threatened  and  about  to  oe  committed, 
may  make  sufficient  resistance  to  prevent  the  commission  thereof; 
or  to  prevent  an  illegal  attempt  by  force  to  take  or  injure  property 
in  his  lawful  possession.  Any  other  person  in  aid  of  him,  against 
whose  person,  family,  or  property  an  offence  is  threatenea  and 
about  to  be  committed,  may  assist  in  making  sufficient  resistance 
to  prevent  the  perpetration  of  the  offence. 

iSec.  14.  Any  sheriff,  constable,  or  public  officer  in  whose  pres- 
ence any  breach  of  the  peace  is  threatened  and  about  to  be  com- 
mitted, may  command  the  peace ;  and  if  the  person  threatening 
and  alx)ut  to  commit  the  breach  of  the  peace  persist  in  committing 
the  offence,  it  shall  be  the  duty  of  such  officer  to  arrest  him  and 
take  him  before  the  nearest  magistrate  and  make  complaint  of  him 
for  such  violation  of  law. 

Sec.  15.  If  any  person  threaten  and  be  about  to  commit  any 
breach  of  the  peace  in  the  presence  of  any  magistrate,  it  shall  be 
lawful  for  him  to  arrest  such  offender,  and  without  further  pro- 
ceeding compel  him  to  give  bail  to  observe  the  peace  in  any  sum 
not  to  exceed  five  thousand  dollars. 
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Sec.  16.  When  two  or  more  persons,  whether  armed  or  not, 
shall  be  unlawfully  or  riotously  assembled  in  anyplace,  any  sheriff, 
constable,  police  officer,  or  magistrate  may  go  among  them,  or  as 
near  to  them  as  possible,  and  command  them  to  disperse;  and  if 
they  shall  fail  or  refuse  to  obey  such  command,  may  arrest  them  ; 
and  for  the  purpose  of  assisting  such  officer,  the  whole  force  of  the 
county  in  wnich  such  assembly  is  convened  may  be  called  upon  by 
such  officer  in  arresting  said  offenders. 

Sec.  17.  If  it  appear  to  the  governor  that  the  power  of  the 
county  is  not  sufficient  to  enable  the  sheriff  or  the  officer  to  execute 
any  process  delivered  to  him,  or  to  quell  any  unlawful  or  riotous 
assembly,  on  the  application  of  the  sheriff  or  other  officer,  he  shall 
order  such  force  from  any  other  county  or  counties  as  shall  be 
necessary. 

Sec.  18.  The  mayor  or  other  officer  having  the  direction  of  the 
police  of  any  city  or  town,  or  any  sheriff  or  constable,  may  place 
in  any  public  meeting  a  sufficient  force  to  keep  the  peace  when 
there  are  good  grounds  for  believing  that  a  breach  of  the  peace  is 
there  to  be  apprehended. 

Sec.  19.  When  the  sheriff  or  other  public  officer  authorized  to 
execute  process  shall  find  or  have  reason  to  believe  that  resistance 
will  be  made  to  the  execution  of  his  process,  he  may  command  as 
many  male  inhabitants  of  his  county  as  he  may  think  proper  to 
assist  him  in  overcoming  the  resistance,  and,  if  necessary,  in  seiz- 
ing, arresting,  and  confining  (those  resisting) ;  and  the  officer  shall 
certify  to  the  court  from  which  the  process  issued  the  names  of 
the  (parties  so  resisting),  to  the  end  that  they  may  be  punished 
for  contempt. 

Sec.  20.  The  following  magistrates  shall  have  power  to  cause  to 
be  kept  all  laws  made  for  the  preservation  of  the  public  peace,  and 
in  the  execution  of  that  power  to  require  persons  to  give  security 
to  keep  the  peace  in  the  manner  herein  provided  :  The  judges  of 
the  supreme  court  throughout  the  territory,  probate  judges  and 
justices  of  the  peace  in  their  respective  counties,  the  mayors,  or 
other  officers  invested  with  judicial  powers,  of  incorporated  cities 
and  towns  within  the  limits  of  such  corporation. 

Sec.  21.  Whenever  complaint  shall  be  made  in  writing,  and 
upon  oath,  to  any  such  magistrate,  that  any  person  has  threatened, 
or  is  about  to  commit  any  offence  against  the  person  or  property  of 
another,  it  shall  be  the  duty  of  sucn  magistrate  to  examine  such 
complainant,  and  any  witnesses  who  mav  be  produced,  on  oath;  to 
reduce  such  examination  to  writing,  and  cause  the  same  to  be  sab- 
scribed  by  the  parties  so  examined. 

Sec.  22.  If  it  appear  upon  such  examination  that  there  is  rea- 
son to  fear  the  commission  of  any  such  offence  by  the  person  com- 
plained of,  it  shall  be  the  duty  of  the  magistrate  to  issue  a  warrant 
under  his  hand,  with  or  without  seal,  stating  the  complainaat's 
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name,  and  the  offence  charged,  and  commanding  the  officer  to  whom 
it  is  directed  forthwith  to  arrest  the  person  complained  of  and 
bring  him  before  sach  magistrate. 

Sec.  23.  Upon  such  person  being  brought  before  such  magis- 
trate, it  shall  be  his  duty  to  examine  all  witnesses  which  eitner 
party  may  require  to  be  examined  ;  and  if  it  shall  appear  to  the 
satisfaction  of  such  magistrate  that  there  is  reason  to  fear  the  com- 
mission of  such  offence,  he  shall  require  the  person  complained  of 
to  enter  into  a  recognizance  in  |ach  sum,  not  exceeding  nve  thou- 
sand dollars,  as  sucn  magistrate  shall  direct,  with  one  or  more  suf- 
ficient sureties,  conditioned  that  he  will  keep  the  peace  toward  the 
inhabitants  of  this  territory,  and  particularly  toward  the  com- 
plainant, for  such  length  of* time  as  the  magistrate  may  designate, 
Dot  to  exceed  one  year,  which  bond  shall  be  filed  by  the  magistrate 
with  the  clerk  of  the  district  court  of  the  county  in  which  it  was 
taken,  and  shall  be  by  such  clerk  recorded  in  the  order  book. 

Sec.  24.  If  such  recognizance  be  given,  the  party  complained 
of  shall  be  discharged;  but  if  he  fail  or  refuse  to  find  surety,  it 
shall  be  the  duty  of  the  magistrate  to  commit  him  to  prison  until 
he  find  the  same,  specifying  in  the  warrant  the  cause  of  commit- 
ment and  the  sum  in  which  surety  was  required. 

Sec.  25.  Any  person  committed  for  not  finding  surety,  as  above 
provided,  may  be  discharged  by  any  magistrate  authorized  to  bind 
persons  to  keep  the  peace  within  the  county,  upon  giving  such 
security  as  was  originally  required  of  such  person. 

Sec.  26.  Upon  the  violation  of  any  of  the  conditions  of  any 
bond  taken,  as  herein  provided,  the  district  attorney  may  institute 
sait  therein  in  any  court  having  jurisdiction ;  and  if  the  defendant 
shall  have  been  convicted  of  any  offence  which  would  amount  to  a 
violation  of  such  bond,  the  record  of  such  conviction  shall  be  suf- 
ficient evidence  of  forfeiture  of  such  recognizance. 

Sec.  27.  When  any  person  complained  of  shall  be  discharged 
by  the  magistrate  before  whom  the  examination  is  had,  if  i^appears 
to  the  magistrate  that  the  prosecution  was  malicious,  sSS  that 
there  were  no  grounds  that  would  induce  a  reasonable  man  to 
believe  the  person  complained  of  was  guilty  of  the  crime  specified 
in  the  complaint,  it  shall  be  the  duty  of  said  magistrate  to  adjudge 
that  the  complainant  shall  pay  all  costs  of  the  proceedings. 

Sec.  28.  Any  complainant  against  whom  costs  are  adjudged, 
may  appeal  from  such  decision  to  the  district  court  in  the  county 
in  whicn  such  proceedings  were  had,  upon  filing  a  bond,  approved 
by  the  magistrate,  that  be  will  pay  all  costs  that  may  be  awarded 
against  him  in  said  district  court. 

Sec  29.    If  it  shall  appear  in  the  district  court,  to  which  such 

action  shall  be  appealed,  that  said  prosecution  was  not  malicious, 

or  that  there  were  grounds  which  would  induce  a  reasonable  man 

to  believe  the  defendant  guilty  of  the  crime  charged  in  the  com- 

25 
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plaint,  it  shall  be  the  duty  of  said  coart  to  reverse  the  jadgmeDt 
of  the  court  below,  from  which  the  appeal  was  taken. 


CHAPTER  III. 

LOCAL  JURISDICTION  OF    CRIMES. 

Sec.  SO.   Where  offences  are  to  be  tried. 

Sec.  31.  Persons  without  territory  committing  offences  against 
the  laws,  liable. 

Sec.  32.  Jurisdiction  where  offence  committed  in  different  coun- 
ties, and  on  boat  or  vessel. 

Sec.  S3.  Jurisdiction  in  cases  of  kidnapping,  ^c. 

Sec.  34,.  Jurisdiction  in  cases  of  burglary,  ^c,  where  property 
taken  from  one  county  to  another. 

Sec.  35.  Accessory  punished — where. 

Sec.  36.  Where  mortal  wound  given  in  one  county  and  death 
ensues  in  anoiher-^jurisdiction. 

Section  30.  Offences  committed  against  the  laws  of  this  terri- 
tory shall  be  tried  in  the  county  in  which  the  offence  is  committed; 
or  m  that  county  to  which  the  same  is  attached  for  judicial  pur- 
poses, except  as  otherwise  provided  by  law. 
•  Sec.  31.  Every  person,  being  without  the  territory,  committing 
or  consummating  any  offence,  by  an  agent  or  other  means,  withio 
the  territory,  is  liable  to  be  punished  By  the  laws  thereof,  in  the 
same  manner  as  if  he  were  present  and  had  commenced  and  con- 
summated the  offence  within  the  territory. 

Sec.  32.  When  a  crime  has  been  committed  partly  in  one 
county  and  partly  in  another,  or  the  act  or  effects  constituting  or 
requisite  to  the  consummation  of  the  offence  occur  in  two  or  more 
counties,  the  jurisdiction  is  in  either  county,  and  the  court  in  which 
the  prosecution  shall  have  been  first  commenced  shall  have  pre- 
cedence. When  a  crime  is  committed  in  this  territory,  or  on  the 
boundary  thereof,  on  board  a  boat  or  vessel  navigating  a  river, 
or  lying  therein,  the  jurisdiction  is  in  any  county  within  or  border- 
ing on  the  line  of  said  river  on  which  the  offence  is  committed. 

Sec.  33.  The  jurisdiction  of  the  following  cases  is  in  any  county 
in  which  the  offence  was  committed,  or  into  or  out  of  which  the 
person  upon  whom  the  offence  was  committed  has  been  brought, 
or  in  any  county  to  which  the  same  has  been  attached  for  judicial 
purposes :  First.  For  forcibly,  fraudulently  taking,  inveigling  or 
kidnapping  any  persop  to  be  sent  out  of  the  territory  for  any  pur- 
pose. Second.  For  the  taking  or  enticing  away  any  female  for 
the  purpose  of  prostitution.    Third,  For  the  taking,  aecoying,  or 
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enticing  away  a  child  under  the  age  of  fifteen  years,  with  intent 
to  conceal  or  detain  it  from  its  parents,  guardians,  or  other  person 
having  lawful  charge  thereof. 

Sec.  34.  When  property  taken  in  one  county  by  burglary, 
robbery,  larceny,  or  embezzlement,  has  been  brought  into  another 
county,  the  jurisdiction  is  in  either  county. 

Sec.  35.  An  accessory  before  or  after  the  facts  may  be  pun- 
ished in  the  county  where  he  committed  the  offence,  or  in  the  county 
where  the  principal  offence  was  committed. 

Sec.  36.  That  if  any  mortal  wound  is  given,  or  poison  admin- 
istered, in  one  county,  and  death  by  means  thereof  ensues  in  an- 
other, the  jurisdiction  is  in  either  county. 


CHAPTER  IV. 

LIMITATION  OP  CRIMINAL  ACTIONS. 

Sec.  37,  PfoaecutionB  for  murder  and  manslaugkUrnot  limited. 
Sec,  SS.  Where  penalty  can  not  exceed  ten  dollars  toithin  six 

months. 
See,  39.  Misdemeanor  prosecuted  within  three  years^  and  fdony^ 

except  murder  and  manslaughter^  within  five  years. 
Sec,  40,  If  offender  absent  from  territory,  or  conceals  himself, 

absence  not  included. 

Section  37.  Prosecutions  for  murder  and  manslaughter  may 
be  commenced  at  any  time  after  the  commission  of  the  offence. 

Sec.  38.  Prosecutions  for  an  offence  must  be  commenced  with- 
in six  months  after  its  commission,  when  the  penalty  cannot  exceed 
a  fine  of  ten  dollars. 

Sec.  39.  In  all  cases  of  misdemeanor,  prosecutions  therefor 
most  be  commenced  within  three  years  after  its  commission  ;  and 
in  cases  of  felony,  except  murder  and  manslaughter,  prosecution 
must  be  commenced  within  five  years. 

Sec.  40.  If  any  person  who  has  committed  an  offence  is  absent 
from  the  territory,  after  the  commission  thereof,  or  so  conceal 
himself  that  process  cannot  be  served  upon  him,  the  time  of  the 
absence  or  concealment  is  not  to  bo  included  in  computing  the 
period  of  limitation. 
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CHAPTER  V. 

PROCEEDINGS  FOR  THE   IMPEACHMENT  AND  REMOVAL   OF  PUBLIC 

OFFICERS. 

Sec.  41.  All  officers  created  by  territorial  law  subject  to  impeadi' 

fjient. 
Sec.  4S,  All  impeachmerUe  tried  by  oounciL 
Sec.  4S.  Articles  of  impeachment  delivered  to  president  of  council 
Sec.  44.  Council  to  fix  a  day  for  hearing  ;  house  ofrepresentatim 

to  be  notified ;  defendant  to  have  copy  of  artidet, 

and  notified  of  day  of  trial. 
Sec.  45,  Defendant  served  personally ,  if  found,  if  not,  may  k 

served  by  publication. 
Sec,  4^«  V  defendant  does  not  appear  after  service,  council  may 

proceed  or  fix  another  day. 
Sec.  47.  If  defendant  appear,  must  answer  articles. 
Sec.  45.  Objections  must  be  in  writing,  and  specific  denial  may 

beoroL 
Sec.  4^.  If  objections  not  sustained,  defendant  to  answer  forihr 

with  ;  if  he  plead  guilty,  or  refuse  to  plead,  to  be 

convicted  ;  if  he  deny  charge,  trial  to  proceed. 
Sec.  60.  Attorney  for  defendant  appointed  in  certain  cases. 
Sec.  61.  Council  to  be  sworn  by  secretary  of  the  territory. 
Sec.  62.  Trial  to  proceed  after  oath  administered. 
Sec.  63.  Two-thirds  vote  necessary  to  convicL 
Sec.  64'  After  conviction  ;  judgment  pronounced — how. 
Sec.  66.  Itesolution  adopted  by  majoritg  vote  to  be  judgment. 
Sec.  66.  Judgment — wnai  it  way  be. 
Sec.  67.  JuJgm£nt  of  siupension — consequence. 
Sec.  68.   When  articles  presented,  offi/ier  to  be  suspended,  gov- 
ernor to  fill  vacana/ — how. 
Sec.  69.  Impeachment  not  bar  to  indictment 
Sec.  60.  Penalty  of  ojicer  convicted  of  corrupt  conduct  in  ojux- 
Sec.  61.  County  commissioners  to  suspend  officer  believed  ouilly 

of  embezzlement ;  duty  to  appoint  successor  during 

such  suspension. 
Sec.  62.  District  oMomeys  territorial  officers,  for  purposes  of 

of  impeachment. 

Section  41.    Any  territorial  officer,  created  by  territorial  law, 
shall  be  liable  to  impeachment  for  any  misdemeanor  in  office. 
Sec.  42.    All  impeachments  shall  be  tried  by  the  couDcil; 
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wheD  sitting  for  that  purpose  the  council  shall  be  upon  oath  or 
affirmation. 

Sec.  43.  When  a  civil  officer  of  the  territory  is  charged  by 
the  house  of  representatives,  with  a  misdemeanor  in  office,  the 
articles  specifying  the  crime  shall  be  delivered  to  tlie  presi- 
dent of  the  council. 

8ec.  44.  The  council  shall  assign  a  day  for  hearing  the  im- 
peachment, and  shall  inform  the  house  of  representatives  thereof. 
The  president  of  the  council  shall  cause  a  copy  of  the  articles  of 
impeachment,  with  a  notice  to  appear  and  answer  the  same,  at  the 
time  and  place  appointed,  to  be  served  on  the  defendant,  not  less 
than  ten  aays  before  the  day  fixed  for  hearing. 

Sec.  45.  .The  service  must  be  upon  the  defendant  personally, 
if  he  can  be  found  within  the  territory,  and  if  not,  upon  diligent 
inquiry,  the  council,  upon  proof  of  that  fact,  mav  order  that  pub- 
licationi)e  made,  in  such  manner  as  they  may  dicem  proper,  of  a 
notice  requiring  him  to  appear  at  a  specified  time  ana  place,  and 
answer  the  articles  of  impeachment. 

Sec.  46.  If  the  defendant  does  not  appear,  the  council,  upon 
proof  of  service,  personally,  or  by  publication,  as  provided  in  the 
last  two  sections,  may  on  their  own  motion,  or  for  cause  shown, 
assign  another  day  for  hearing  the  impeachment,  or  may  then 
proceed  in  the  al>sence  of  the  defendant  to  hear  the  same  and 
render  judgment. 

Sec.  47.  When  the  defendant  appears,  he  must  answer  the 
articles  of  impeachment,  which  he  may  do  either  by  objecting 
to  the  sufficiency  of  the  same,  or  of  any  of  the  articles  therein,  or 
by  denying  the  truth  of  the  same. 

Sec.  48.  If  the  defendant  object  to  the  sufficiency  of  the 
articles  of  impeachment,  the  objection  must  be  in  writing,  pointing 
out  specifically  in  what  the  insufficiency  consistA ;  but  the  allega- 
tion need  not  be  in  any  specific  form ;  if  he  deny  the  truth  of  the 
articles  of  impeachment,  the  denial  may  be  oral  and  without  oath, 
and  shall  be  entered  upon  the  journal  of  the  council. 

Sec.  49.  If  an  objection  to  the  sufficiency  of  the  articles  of 
impeachment  be  not  sustained  by  a  majority  of  the  members  of 
the  conncil  who  heard  the  argument,  the  defendant  shall  be  or- 
dered forthwith  to  answer  the  articles  of  impeachment;  if  he 
plead  guilty,  or  refuse  to  plead,  the  council  shall  render  judgment 
of  conviction  against  him ;  if  he  deny  the  matters  charged,  the 
council  shall,  at  such  time  as  it  may  appoint,  proceed  to  try  the 
defendant. 

Sec.  50.  If  the  defendant  appear,  and  is  unable  to  procure  the 
assistance  of  an  attorney,  it  shall  be  the  duty  of  the  president  of 
the  council  to  appoint  some  suitable  person  to  assist  him  in  his 
defence ;  if  the  aefendant  is  served  by  publication  and  fails  to 
appear,  it  shall  be  the  duty  of  the  president  of  the  council  to  ap- 
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point  some  attorney  to  appear  in  his  behalf,  and  make  defeqce  for 
nim. 

Sec.  51.  At  the  time  and  place  appointed,  and  before  the 
council  proceed  to  act  on  the  impeachment,  the  secretary  of  the 
territory  shall  administer  to  the  president  of  the  council,  and  to 
each  of  the  members  present,  an  oath  or  affirmation,  truly  and 
impartially  to  hear,  try,  and  determine  the  truth  of  the  articles 
of  impeachment,  to  the  best  of  their  knowledge  and  ability ;  and 
no  member  of  the  counsel  shall  act  or  vote  upon  the  impeachment 
or  any  question  arising  therefrom,  without  having  taken  such 
an  oath  or  affirmation. 

Sec.  52.  The  oath  or  affirmation  having  been  administered, 
the  council  shall  proceed  to  try  and  determine  the  impeachment, 
and  may  adjourn  the  trial  from  time  to  time. 

Sec.  53.  The  defendant  cannot  be  convicted  without  the 
concurrence  of  two- thirds  of  the  members  present ;  and  if  two- 
thirds  of  the  members  present  do  not  concur  in  the  conviction, 
the  defendant  shall  be  declared  acquitted. 

Sec.  54.  After  conviction  the  council  shall  immediately,  or  at 
such  other  time  as  they  shall  appoint,  pronounce  judgment,  which 
shall  be  in  the  form  of  a  resolution,  entered  upon  the  journal  of 
the  council ;  and  the  vote  upon  the  passage  thereof  shall  be  taken 
by  ayes  and  nays,  which  shall,  in  like  manner,  be  entered  upon  the 
journal. 

Sec.  55.  On  the  adoption  of  the  resolution  by  a  majority  of  the 
members  present,  who  voted  on  the  question  (of)  acquittal  or  con- 
viction, the  same  shall  be  the  judgment  of  the  council. 

Sec.  56.  The  judgment  may  be  that  the  defendant  be  sus- 
pended or  removed  from  office,  or  that  he  be  removed  from  office  and 
disqualified  to  hold  and  enjoy  a  particular  office  or  class  of  ofBces, 
or  any  office  of  trust,  honor,  or  profit  in  this  territorv. 

Sec.  57.  If  judgment  of  suspension  be  given,  tne  defendant 
shaJl,  during  the  continuance  thereof,  be  disqualified  from  receiv- 
ing the  salary,  emoluments,  or  fees  of  the  office. 

Sec.  58.  When  articles  of  impeachment  against  any  officer  sub- 
ject to  impeachment  shall  be  presented  to  the  president  of  the 
council,  such  officer  shall  temporarily  be  suspended  from  his  office, 
and  shall  not  act  in  his  official  capacity  until  duly  acquitted. 
Upon  such  suspension  of  any  territorial  officer,  created  by  terri- 
torial law,  the  governor  shall  immediately  appoint  some  suitable 
person  to  take  charge  of  his  office,  by  and  with  the  advice  of  the 
council,  until  the  acquittal  of  the  defendant ;  or  in  case  of  bis  re- 
moval, until  the  vacancy  be  filled  as  provided  by  law ;  and  such 
appointee  shall  give  the  bonds  required  by  law  for  the  faithful  dis- 
cnarge  of  his  duties. 

Sec.  59.     If  the  offence  for  which  the  defendant  is  impeached 
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be  the  subject  of  an  indictment,  the  indictment  shall  not  be  barred 
by  the  impeachment. 

Sec.  60.  Any  county,  district,  or  township  officer,  who  shall 
be  duly  convicted  of  any  crime  which  involves  a  wilful  and  cor- 
rupt misconduct  in  his  office,  shall  have,  in  addition  to  the  penalty 
usaally  affixed  to  such  crimes,  the  further  one  of  forfeiture  of  any 
and  aU  offices  of  trust  he  may  hold,  and  it  shall  be  the  duty  of  the 
court  in  which  such  offisnder  may  be  convicted,  to  enter  judgment 
that  he  be  removed  from  all  offices  of  honor,  trust,  or  profit ;  and 
may  add,  that  he  shall  be  forever  disqualified  from  holding  any 
sucQ  office  in  this  territory. 

Sec.  61.  When  any  person  holding  any  county  office  shall 
have  been  indicted  for  the  embezzlement  of  any  moneys  which 
haye  come  into  his  hands  by  virtue  of  his  office,  the  countv  com- 
missioners of  the  proper  county  shall  have  power,  if,  upon  due  ex- 
amination, they  find  that  there  are  good  grounds  for  believing  the 
said  person  guilty  of  ihe  charge  set  forth  in  the  indictment,  of 
suspending  him  from  office,  until  the  indictment  against  him  is 
finaUy  disposed  of;  and  they  shall  have  the  power,  and  it  shall  be 
their  duty,  to  appoint  some  qualified  person  to  discharge  the  duties 
of  such  office  during  the  suspension  of  such  office. 

Sec.  62.  For  the  purposes  of  impeachment,  the  district  attor- 
neys for  the  several  districts  of  this  territory  shall  be  considered 
and  classed  as  territorial  officers. 


CHAPTER  VI. 

ARBEST  AND   EXAMINATION  OF  OFFENDERS. 

Sec.  63.  Arrest — definition  of. 

See.  64^  Sow  and  by  whom  arrests  may  be  made. 

Sec.  65.  Officer  maJdng  arrest  shall  state  his  authority. 

Sec.  66.  C^cer  having  authority  to  arrest^  shall  make  arrests 

without  warrants  in  certain  causes. 
Sec.  67.  A  private  person  may  make  arrests  in  certain  cases. 
See.  68.  Duty  of.  officer  and  private  person  in  making  arrests 

without  warrant. 
See.  69.  Duty  of  private  person  after  making  arrest. 
Sec.  70.  Offence  about  to  be  committed  in  presence  of  m/igistrate 

— duty  of  magistrate. 
Sec.  71.  How  arrest  shall  be  made,  and  extent  of  restraint. 
Sec.  72.  In  ease  offender  flee,  power  of  officer. 
Sec.  73.  AU  persons  to  aid  officer  when  required. 
Sec.  7^  Persons  escaping  rnay  be  rearrested. 
Sec.  75.  Duty  of  person  knowing  crime  to  have  been  committed, 

to  make  complaint. 
Sec.  76.   What  complaint  shall  contain. 
Sec.  77.  Duty  of  magistrate  before  whom  complaint  is  made. 
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Sec.  78.  Officer  pursuirig  from  one  count;/  to  another. 

Sec.  79.  Person  making  complaint  to  inform  magiitrate,  ifc. 

Sec.  80.  Defendant  may  enter  into  recognizance  without  triol 

where  offence  not  jnmiehable  with  death  or  imprimr 

merit  in  peniterUiary. 
See.  81.  In  cases  mentioned  in  last  section,  magistrate  to  endone 

amount  of  bail. 
Sec.  8iS.  Duty  of  magistrate  taking  bail — witnesses  to  he  tym- 

mooned. 
Sec.  83.  If  magistrate,  where  arrest  made,  do  not  admit  to  iai/, 

acciLsed  taken  before  m/igistrate  who  issued  warrant. 
Sec.  84-    When  offence  charged  punishable  ^oith  death,  or  im- 
prisonment in  penitentiary,  prisoner  to  be  taken  to 

county  where  warrant  issued. 
See.  86.  AU  persons  arrested  shall  be  taken  before  magistrcUe. 
Sec.  86.  Magistrate  may  adjourn  examination  or  trial. 
Sec.  87.  If  person  recognized  default,  duty  of  magistrate. 
Sec.  88.  If  accused  do  not  give  bail,  committed  to  prison. 
Sec.  89.  Person  arrested  without  warrant  and  taken  before  Tna- 

gistrate  ;  dulies  of  certain  officers. 
Sec.  90.  Duty  of  committing  mxigistrate  when  accused  is  brought 

before  him. 
Sec.  91.  Legal  evidence  only  received. 
Sec.  9S.   Vntnesses  examined  in  presence  of  defendant ;  if  either 

party  demand,  evidence  taken  in  writing. 
Sec.  93.  Defendant  may  rnake  statement  under  oath;  prosecu- 
tion may  cross-examine. 
Sec.  94-  Magistrate  may  consider  defendant's  statement. 
Sec.  96.  Examination  not  to  be  delayed;  may  be  continued. 
Sec.  96.  Duty  of  mojgistrate  on  examinationt 
Sec.  97.  Ifnot  probable  cause  ofguUt,  defendant  to  be  discharged. 
Sec.  98.    when  defendant    committed,  m^xgistrate    to   endorse 

amount  of  bail  on  mittimus  ;  exceptions. 
Sec.  99.   Witnesses  to  be  recognized  if  defendant  held  to  bail. 
Sec.  100.  Magistrate  may  require  witnesses  to  give  security  an 

recognizance. 
Sec.  101.  How  recognizance  of  married  woman  or  minor  to  he 

taken. 
Sec.  lOS.  If  witness  refuse  to  recognize,  to  be  imprisoned. 
Sec.  103.  Judge  of  court  of  recoramay  admit  to  bail,  if  prisoner 

committed  for  bailable  offence. 
Sec.  104,.  Examining  m/igistrate  may  associate  one  or  more 

magistrates  with  himself. 
Sec.  105.  Magistrale  to  certify  examina,tions  and  recognizances 

to  clerk  of  court  having  jurisdiction. 
Sec.  106.  Person  uTid^r  recognizance  aefaulting,jtidgm£nl  against 

Sec.  107.  Surety  on  recognizance  discharged  by  surrendering 
principal. 
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Sec,  108.  Recognixance  not  barred  or  defeated  by  defect,  4"c. 
Sec.  109,  When  defendant's  statement  made,  witnesses  far  de- 

fendant  excluded  from  court. 
See.  110.  Examining  magistrate  to  file  all  papers  toith  clerk  of 

court  to  whid  prisons  rtcognitd. 
See.  111.  Defendant  may  waive  examination;  order  of  court. 
See.  112.  Accused  admitted  to  bail,  except  in  cases  punishable 

with  death. 
See.  lis.  Either  parti/  may  have  witnesses  excluded ;  duly  of 

magistrate  to  instruct  witnesses. 
See  m.  When  magistrate  holds  defendant  to  bail,  to  endorse 

order  on  complaint. 
Sec.  116.  Farm  of  order. 
See.  116.  Form  of  order  when  defendant  discharged. 

Sec.  63.  Arrest  is  the  taking  of  a  person  into  custody  that  he 
may  be  held  to  answer  a  public  ofifence. 

Sec.  64.  An  arrest  may  be  made  in  the  following  manner : 
First  By  a  peace  officer  under  a  warrant.  Second,  nj  a  peace 
officer  without  a  warrant.    Third.  By  a  private  person. 

Sec.  65.  When  an  officer  arrests  a  person,  in  pursuance  of  a 
warrant  directed  to  him,  he  shall  state  by  what  authority  he 
makes  the  arrest ;  and,  if  requested  by  the  person  arrested,  shall 
show  his  warrant. 

Sec.  66.  An  officer  having  authority  to  make  arrests,  shall 
arrest  a  person  without  a  warrant :  First.  When  a  person  is  at- 
tempting or  has  committed  a  public  offence.  Second.  When  a 
felony  in  fact  has  been  committed,  and  he  has  reasonable  grounds 
for  believing  the  person  arrested  has  committed  the  same.  Third. 
Where  he  has  reasonable  grounds  to  believe  that  a  person  has 
committed  an  offence,  and  that  he  may  escape  or  attempt  to  es- 
cape, before  he  can  be  arrested  by  a  warrant  issued  oy  some 
proper  officer. 

Sec.  67.  A  private  person  may  make  an  arrest :  First.  For  a 
public  offence  committed  or  attempted  to  be  committedv  in  his 
presence.  Second.  When  he  has  reasonable  cause  for  believing 
that  a  person  has  committed  a  felony,  and  that  said  person  may 
flee  before  he  can  be  arrested  by  a  proper  officer. 

Sec.  68.  An  officer  acting  without  a  warrant,  must  first  state 
his  official  character  and  the  reason  for  making  the  arrest,  unless 
the  person  about  to  be  arrested  is  in  the  actual  commission  of  the 
offence,  or  when  he  is  pursued,  after  an  escape  or  flight.  A  private 
person  before  making  an  arrest  shall  state  to  the  person  about  to 
be  arrested  the  cause  thereof,  and  require  him  to  submit,  except 
when  such  person  is  in  the  actual  commission  of  the  offence,  at  the 
time  thereof,  or  is  in  actual  flight  thereafter. 
26 
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Sec.  69.  A  private  person  who  has  made  the  arrest  of  another 
must,  without  unnecessary  delay,  take  him  before  a  magistrate  or 
deliver  him  to  a  peace  officer. 

Sec.  70.  When  a  public  offence  is,  or  is  about  to  be  committed, 
in  the  presence  of  a  magistrate,  he  may,  by  verbal  order,  com- 
mand any  person  or  persons  to  arrest  the  offender ;  and  may 
thereupon  proceed  as  if  the  offender  had  been  brought  before  him 
on  a  warrant  of  arrest. 

Sec.  71.  An  arrest  shall  be  made  by  the  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  custody  of  the 
officer  or  private  person ;  the  defendant  shall  not  be  subject  to  any 
more  restraint  than  is  necessary  for  his  arrest  and  detention. 

Sec.  72.  If,  after  notice  of  intention  to  arrest  a  person  by  an 
officer,  said  person  flee  or  forcibly  resist,  the  officer  may  use  all 
necessary  means  to  effect  the  q-rrest. 

Sec.  73.  Every  person  required  by  an  officer,  shall  aid  him  in 
making  an  arrest. 

Sec.  74.  If  a  person  arrested  escape  or  be  rescued,  the  person 
from  whom  he  escaped  or  was  rescued  may  immediately  pursue 
and  retakd  him  at  any  time  and  any  place  within  this  territory. 

Sec.  76.  It  shall  be  the  duty  of  every  person  who  has  knowl- 
edge that  any  person  has  committed  an  ofience  against  the  public, 
or  who  knowing  that  a  public  offence  has  been  committed  and  has 
reasonable  cause  for  believing  that  a  certain  person  has  commit- 
ted the  same,  to  proceed  before  some  magistrate  within  the  county 
where  the  offence  was  committed  and  make  complaint  of  such 
person. 

Sec.  76.  The  complaint  must  state  the  name  of  the  person 
accused,  if  known,  and  if  not  known,  he  may  be  designated  as 
Eichard  Eoe,  whose  (real)  name  is  unknown  to  complamant,  the 
county  in  which  the  offence  was  committed,  the  time  when  the 
same  was  committed,  to  the  best  of  complainant's  knowledge  and 
belief,  the  general  name  of  the  offence,  as  murder,  grand  larceny, 
assault  and  battery,  and  the  person  against  whom  or  against 
whose  property  the  offence  was  committed,  if  the  same  be  known ; 
and  if  the  offence  be  against  the  property  of  any  person,  the  gen- 
eral description  of  the  property ;  the  complaint  must  be  subscribed 
and  sworn  to  by  complainant. 

Sec.  77*  When  a  complaint  is  made  before  any  magistrate, 
charging  any  person  with  the  commission  of  a  public  offence  with- 
in his  jurisdiction,  it  shall  be  the  duty  of  such  magistrate  to  issue 
a  warrant  immediately  to  any  peace  officer  having  authority  to 
make  arrest  in  his  county,  commanding  him  to  forthwith  arrest 
such  offender  at  any  place  within  the  territory,  and  brin^  him 
before  such  magistrate,  or  in  case  he  shall  be  unable  to  act,  before 
the  nearest  and  most  accessible  magistrate  within  the  county,  to 
be  dealt  with  according  to  law. 

Sec.  78.    An  officer  pursuing  a  person,  for  whom  he  has  a  war- 
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raot,  into  another  county  than  the  one  for  which  he  holds  office, 
may,  in  the  county  where  he  may  find  such  fugitive,  call  for 
assistance,  and  command  aid,  and  exercise  authority,  as  if  in  his 
own  county. 

Sec.  79.  It  shall  be  the  duty  of  any  person  making  complaint  of 
any  ofience,  to  inform  the  magistrate  before  whom  ne  makes  the 
same,  of  all  persons  who  have  any  knowledge  of  the  commission  of 
the  offence ;  and  it  shall  be  the  duty  of  the  magistrate,  at  the  time 
of  issuing  the  warrant,  to  issue  subpoenas  for  such  persons,  requir- 
ing them  to  attend  at  a  specified  time,  as  witnesses. 

Sec.  80.  In  cases  where  the  offence  charged  in  the  warrant  is 
not  punishable  with  death,  or  imprisonment  in  the  territorial  prison, 
if  the  person  request  that  he  may  be  brought  before  a  magistrate 
in  the  county  in  which  the  arrest  was  made,  for  the  purpose  of 
entering  into  a  recognizance,  without  a  trial  or  examination,  the 
officer  making  the  arrest  shall  take  him  before  a  magistrate  of 
that  county,  who  may  take  from  the  person  arrested  a  recogni- 
zance, with  sufficient  sureties,  for  his  appearance  at  the  court 
cognizant  of  the  offence,  and  next  to  be  holden  in  the  county  where 
it  is  alleged  to  have  been  committed  ;  and  the  party  arrested  shall 
thereupon  be  liberated. 

Sec.  81.  In  all  such  cases,  the  magistrate  issuing  the  warrant 
shall  endorse  thereon  the  amount  of  bail,  which  any  defendant 
shall  give,  before  he  shall  be  discharged. 

Sec.  82.  The  magistrate  who  shall  let  the  person  arrested  to 
bail,  shall  certify  the  fact  upon  the  warrant,  ana  shall  deliver  the 
same,  with  the  recognizance  by  him  so  taken,  to  the  person  who 
made  the  arrest,  who  shall  cause  the  same  to  be  delivered,  without 
unnecessary  delay,  to  the  clerk  of  the  court  before  which  the 
accused  was  recognized  to  appear ;  and  on  application  of  the  com- 
plainant, the  magistrate  who  issued  the  warrant  shall  cause  such 
witnesses  to  be  summoned  to  the  same  court  as  may  be  by  him 
deemed  necessary. 

Sec.  83.  If  the  magistrate  in  the  county  where  the  arrest  was 
made  shall  refuse  to  admit  to  bail  the  person  so  arrested  and 
brought  before  him,  or  if  no  sufficient  bail  shall  be  offered,  the 
person  having  him  in  charge  shall  take  him  before  the  magistrate 
who  issued  tne  warrant,  or,  in  his  absence,  before  some  other 
magistrate  of  the  county  in  which  the  warrant  was  issued,  to  be 
proceeded  with  according  to  law. 

Sec.  84.  When  the  offence  charged  in  any  warrant  is  punishable 
with  death,  or  imprisonment  in  the  territorial  prison,  the  officer 
making  the  arrest  in  some  other  county  shall  convey  the  prisoner 
to  the  county  where  the  warrant  was  issued,  and  he  shall  be  pro- 
ceeded with  in  the  manner  directed  by  law. 

Sec.  85.  Every  person  arrested  by  warrant  for  any  offence, 
where  no  other  provision  is  made  for  his  examination  thereon, 
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shall  be  brought  before  some  magistrate  of  the  same  county,  and 
the  warrant,  with  the  proper  return  thereon,  signed  by  the  person 
who  made  the  arrest,  shall  be  delivered  to  such  magistrate. 

Sec.  86.  Any  magistrate  may  adjourn  an  exammation  or  trial 
pending  before  himself,  from  time  io  time,  as  occasion  shall  require, 
not  exceeding  ten  days  at  one  time,  without  the  consent  of  the 
person  charged,  and  to  the  same  or  a  different  place  in  the  county, 
as  he  shall  tninkproper ;  and  in  such  case,  if  the  party  is' charged 
with  a  capital  oSence,  he  shall  be  committed  in  the  meantime ; 
otherwise  he  may  be  recognized  in  a  sum,  and  with  sureties,  to 
the  satisfaction  of  the  magistrate,  for  his  appearance  for  such 
further  examination,  and  for  want  of  such  recognizauce  he  shall 
be  committed  to  prison. 

Sec.  87.  If  the  person  so  recognized  shall  not  appear  before  the 
magistrate  at  the  time  appointed  for  such  further  examination, 
according  to  the  condition  of  such  recognizance,  the  magistrate 
shall  record  the  default,  and  shall  certify  the  recognizance  with 
the  record  of  such  default,  to  the  district  court ;  and  like  pro- 
ceedings shall  be  had  thereon  as  upon  the  breach  of  the  condition 
of  a  recognizance  for  appearance  before  that  court. 

Sec.  88.  When  such  person  shall  fail  to  give  bail,  he  shall  be 
committed  to  prison  by  an  order  under  the  hand  of  the  magistrate, 
stating  concisely  that  he  is  committed  for  further  examination  on 
a  future  day,  to  be  named  in  the  order ;  and  on  the  day  appointed 
he  may  be  brought  before  the  magistrate,  by  his  verbal  order  to 
the  same  ofScer  by  whom  he  was  committed,  or  by  an  order  in 
writing  to  a  different  person. 

Sec.  89.  When  anv  officer  or  private  person  shall  bring  any  one 
he  has  arrested,  without  a  warrant,  before  a  magistrate,  it  shall 
be  the  duty  of  said  officer  or  person  to  specify  the  charge  upon 
which  he  has  made  the  arrest ;  it  shall  tnen  be  the  duty  of  the 
magistrate  or  prosecuting  attorney  to  make  out  a  complaint  of 
the  offence  charged,  and  cause  the  said  officer  or  person,  or  some 
other  person,  to  subscribe  and  make  oath  to  such  complaint ;  (and) 
the  proceedings  shall  be  the  same  thereafter  as  are  had  in  cases 
where  arrests  are  made  under  warrant. 

Sec.  90.  When  a  defendant  is  brought  before  a  committing 
magistrate  for  a  preliminary  examination,  it  shall  be  the  duty  of 
such  magistrate  to  inform  him  that  he  is  entitled  to  the  assistance 
of  counsel ;  and,  if  he  desires  it,  give  him  ample  time  to  procure 
the  same ;  and  if  he  states  that  he  is  unable  to  procure  the  assist- 
ance of  counsel,  it  shall  be  the  duty  of  such  mi^istrate  to  appoint 
some  suitable  person  to  appear  and  conduct  tne  proceedings  for 
him. 

Sec.  91.  Legal  evidence,  only,  shall  be  received  on  the  exami- 
nation. 

Sec.  92.    All  the  witnesses  for  the  prosecution  shall  be  examined 
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rant,  into  another  county  than  the  one  for  which  he  holds  office, 
may,  in  the  county  where  he  may  find  such  fugitive,  call  for 
assistance,  and  command  aid,  and  exercise  authority,  as  if  in  his 
own  county. 

Sec.  79.  It  shall  be  the  duty  of  any  person  making  complaint  of. 
any  offence,  to  inform  the  magistrate  before  whom  ne  makes  the 
same,  of  all  persons  who  have  any  knowledge  of  the  commission  of 
the  offence ;  and  it  shall  be  the  duty  of  the  magistrate,  at  the  time 
of  issuing  the  warrant,  to  issue  subpoenas  for  such  persons,  requir- 
ing them  to  attend  at  a  specified  time,  as  witnesses. 

Sec.  80.  In  cases  where  the  offence  charged  in  the  warrant  is 
not  punishable  with  death,  or  imprisonment  in  the  territorial  prison, 
if  the  person  request  that  he  may  be  brought  before  a  magistrate 
in  the  county  in  which  the  arrest  was  made,  for  the  purpose  of 
entering  into  a  recognizance,  without  a  trial  or  examination,  the 
officer  making  the  arrest  shall  take  him  before  a  magistrate  of 
that  county,  who  may  take  from  the  person  arrested  a  recogni- 
zance, with  sufficient  sureties,  for  his  appearance  at  the  court 
cognizant  of  the  offence,  and  next  to  be  holden  in  the  county  where 
it  is  alleged  to  have  been  committed ;  and  the  party  arrested  shall 
thereupon  be  liberated. 

Sec.  81.  In  all  such  cases,  the  magistrate  issuing  the  warrant 
shall  endorse  thereon  the  amount  of  bail,  which  any  defendant 
shall  give,  before  he  shall  be  discharged. 

Sec.  82.  The  magistrate  who  shall  let  the  person  arrested  to 
bail,  shall  certify  the  fact  upon  the  warrant,  ana  shall  deliver  the 
same,  with  the  recognizance  by  him  so  taken,  to  the  person  who 
made  the  arrest,  who  shall  cause  the  same  to  be  delivered,  without 
unnecessary  delay,  to  the  clerk  of  the  court  before  which  the 
accused  was  recognized  to  appear ;  and  on  application  of  the  com- 
plainant, the  magistrate  who  issued  the  warrant  shall  cause  such 
witnesses  to  be  summoned  to  the  same  court  as  may  be  by  him 
deemed  necessary. 

Sec.  83.  If  the  magistrate  in  the  county  where  the  arrest  was 
made  shall  refuse  to  admit  to  bail  the  person  so  arrested  and 
brought  before  him,  or  if  no  sufficient  bail  shall  bo  offered,  the 
person  having  him  in  charge  shall  take  him  before  the  magistrate 
who  issued  the  warrant,  or,  in  his  absence,  before  some  other 
magistrate  of  the  county  in  which  the  warrant  wajs  issued,  to  be 
proceeded  with  according  to  law. 

Sec.  84.  When  the  offence  charged  in  any  warrant  is  punishable 
with  death,  or  imprisonment  in  the  territorial  prison,  the  officer 
making  the  arrest  in  some  other  county  shall  convey  the  prisoner 
to  the  county  where  the  warrant  was  issued,  and  he  shall  be  pro- 
ceeded with  in  the  manner  directed  by  law. 

Sec.  85.  Every  person  arrested  by  warrant  for  any  offence, 
where  no  other  provision  is  made  for  his  examination  thereon, 
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such  magistrate  may  order  the  witnesses  to  enter  into  a  recogni- 
zance with  such  sureties  as  may  be  deemed  necessary  to  insure 
their  appearance  at  court. 

Sec.  101.  When  any  married  woman  or  minor  is  a  material 
witness,  any  other  person  may  be  allowed  to  recognize  for  the 
appearance  of  such  witness ;  or  the  magistrate  may,  in  his  dis- 
cretion, take  the  recognizance  of  such  married  woman  or  minor 
in  a  sum  not  exceeding  fifty  dollars,  which  shall  be  valid  and 
binding  in  law,  notwithstanding  the  disability  of  coverture  or 
minority. 

Sec.  102.  All  witnesses  required  to  recognize  either  with  or 
without  sureties,  shall,  if  they  refuse,  be  committed  to  prison  by 
the  magistrate,  there  to  remain  until  they  comply  with  such  order 
or  be  otherwise  discharged  according  to  law. 

Sec.  103.  Any  judge  of  a  court  of  record,  on  application  of 
any  prisoner  committed  for  a  bailable  offence,  may  inquire  into 
the  case  and  admit  such  prisoner  to  bail,  and  any  person  com- 
mitted for  not  finding  sufficient  sureties  or  refusing  to  give  bail, 
may  be  admitted  to  bail  by  either  of  said  judges,  or  by  the  com- 
mitting magistrate. 

Sec.  104.  Any  magistrate  to  whom  complaint  is  made,  or 
before  whom  any  prisoner  is  brought,  may  associate  with  himself 
one  or  more  magistrates  of  the  same  county,  and  they  may, 
together,  execute  the  powers  and  duties  before  mentioned. 

Sec.  105.  All  examinations  and  recognizances  taken  by  any 
magistrate  as  provided  herein,  shall  be  certified  and  returned  by 
him  to  the  clerk  of  the  court  having  jurisdiction  of  the  offence, 
and  to  which  the  party  charged  is  required  to  appear,  on  or  before 
the  first  day  of  the  next  term  thereof,  and  if  such  magistrate 
shall  neglect  or  refuse  to  return  the  same,  he  may  be  compelled 
forthwith  by  rule  of  court,  and,  in  case  of  disobedience,  may  be 
punished  as  for  contempt. 

Sec.  106.  When  any  person  under  recognizances  in  any  crim- 
inal prosecution,  either  to  appear  and  answer,  or  to  prosecute  an 
appeal,  or  to  testify  in  any  court,  shall  fail  to  perform  the  condi- 
tion of  such  recognizance,  his  default  shall  be  recorded,  and 
judgment  entered  against  him  for  the  amount  of  such  bond,  and 
proceedings  may  be  taken  to  recover  judgment  against  any  or  all 
of  the  sureties  thereto  in  any  court  having  jurisaiction. 

Sec.  107.  Any  surety  in  such  recognizance  may  be  discharged 
from  any  liability  thereon,  at  any  time  before  final  judgment 
against  him,  upon  surrendering  to  the  court  or  the  proper  officer 
the  principal  in  such  recognizance,  or  by  paying  to  the  clerk  of 
the  court  the  amount  for  which  he  was  bound  as  surety,  with  such 
costs  as  the  courts  shall  direct. 

Sec.  108.  No  action  brought  on  a  recognizance  shall  be  barred 
or  defeated,  nor  shall  judgment  thereon  be  arrested  by  reason  of 


LAWS  OF  MONTANA  TERBITORY.  207 

any  neglect  or  omission  to  note  or  record  the  default  of  any  prin- 
cipal or  surety  at  the  t-erm  when  such  default  happened,  nor  by 
reason  of  any  such  defect  in  the  form  of  the  recognizance,  if  it 
BufiBciently  appear  from  the  tenor  thereof,  at  what  court  the  party 
or  witness  was  bound  to  appear,  and  that  the  court  or  magistrate 
before  whom  it  was  taken,  was  authorized  by  law  to  require  and 
take  such  recognizance. 

Sec.  109.  When  the  defendant  wishes  to  make  a  statement  to 
the  magistrate,  it  shall  be  his  duty  to  exclude  all  of  the  witnesses 
for  the  defendant  from  the  court-room  until  after  he  has  finished, 
(if)  said  statement  (is)  made  before  said  witnesses  have  testified. 

Sec.  110.  The  magistrate,  as  soon  as  practicable  after  the 
examination,  shall  send  to  or  file  with  the  clerk  of  the  court  at 
which  he  has  held  the  defendant  to  answer,  the  complaint,  all 
written  evidence,  the  statement  of  defendant,  if  any  is  made, 
any  recognizance  he  may  have  taken,  and  all  orders  he  may  have 
made  in  the  hearing  of  the  matter. 

Sec.  111.  Any  defendant  brought  before  a  committing  magis- 
trate may  waive  a  preliminary  examination.  In  such  cases  the 
magistrate  shall  make  a  minute  of  such  waiver,  and  make  the 
same  order  as  .though  he  had  found  that  there  was  probable  cause 
for  believing  the  defendant  guilty  of  the  offence  charged. 

Sec  112.  Persons  charged  with  an  ofience  punishable  with 
death  shall  not  be  admitted  to  bail  where  the  proof  is  positive  or 
the  presumption  great ;  but,  for  other  offences,  bail  may  be  taken 
for  such  sums  as,  in  the  opinion  of  the  magistrate,  will  secure  the 
appearance  of  the  person  charged  with  the  offence  at  the  court 
where  such  person  is  to  be  tried. 

Sec.  113.  Either  party  may  require  the  witnesses  of  the  op- 
posite party  to  be  excluded  from  the  presence  of  the  committing 
magistrate  during  the  examination.  In  such  cases,  the  witnesses 
most  be  ordered  to  remain  within  the  callins  of  the  court,  and 
they  shall  be  called,  one  by  one,  and  examined.  The  magistrate 
must  instruct  the  witnesses,  that  they  shall  hold  no  conversation 
about  the  matter  in  hearing  during  their  exclusion. 

Sec.  114.  When  the  magistrate  holds  a  defendant  to  appear  at 
the  district  court,  having  cognizance  of  the  offence,  there  to  answer 
the  same,  he  shall  endorse  on  the  complaint,  or  attach  thereto,  one 
of  the  following  orders,  according  to  the  facts  (in  the  next  section). 

Sec.  115.  "  It  appearing  to  me  from  the  evidence  herein,  that 
there  is  probable  cause  for  believing  the  defendant,  A.  B., 
gailty  of  the  offence  set  forth  in  this  complaint  (or  any  other 
offence,  as  the  case  may  be),  I  therefore  order,  that  he  be  neld  to 
answer  the  same  at  the  next  term  of  the  district  court,  to  be  held 

in county,  and  have  him  admitted  to  bail,  in  the  sum  of 

dollars,  by  the  recognizance  hereto  annexed"  (if  he  does 

not  give  bail  before  his  commitment  to  the  custody  of  the  sheriff), 
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then  an  order  that  he  be  admitted  to  bail  in  the  sum  of 

dollars.  If  the  offence  be  not  bailable,  then,  "  I  therefore  order 
that  he  be  held  to  answer  the  same,  at  the  next  term  of  the  district 
court,  to  be  held  in  — — —  county,  and  have  committed  him  to 
the  custody  of  the  sheriff,  without  bail/' 

Sec.  116.  If  the  magistrate  find  from  the  evidence  before  him, 
that  there  is  no  probable  cause  for  believing  the  defendant  guilty 
of  the  offence  charged,  or  any  other  criminal  offence,  he  shall 
make  the  following  order  on  the  complaint :  "  I  find  from  the 
evidence  there  is  no  probable  cause  for  believing  the  defendant 
guilty.     I  therefore  order  that  he  be  discharged." 


CHAPTER  VII. 

GRAND  JURIES  AND  THEIR   PROCEEDINGS. 

Sec.  117,  Grand  jury — nuTnher  composing. 

Sec,  118,  Orandjurv  eiibject  to  challenge. 

Sec.  119,   What  chaUenge  may  he  for. 

Sec,  120,  Causes  of  challenge  to  an  individual  grand  juror. 

Sec,  IZl,  Right  of  party  in  custody  to  challenge  ;  to  be  brought 

into  court  for  that  purpose. 
See,  IZS.  Right  of  person  recognized  to    chaUenge ;  duty  to 

appear  %n  court  ana  show  cause. 
See,  ISS.  If  challenge  allowed  to  panel ;  effect  of. 
Sec.  1x4,  If  challenge  allowed  to  individual  juror ^  for  causes 

'first,  second,  or  third — dfect  of. 
See,  1^6,    when  challenge  allowed  for  other  causes  ;  court  shall 

charge  juror. 
See,  1£6,  Grand  jury  sworn  ;  form  of  oath. 
See,  127,  Grand  jury  charged  by  the  court. 
Sec,  1S8.  Grand  jury  may  be  sworn  cls  to  testimony  ofwitjiess 

before  grand  jury. 
Sec,  1S9,  Grand  juror  not  to  disclose  vote,  or  opinion  of  any 

grand  juror. 
Sec.  ISO.  Grand  juror  not  to  disclose  name  of  witness,  vr  evi- 
dence before  grand  jury;  nor  fact  of  indictment 

having  been  found. 
See,  181,  Duly  of  court  in  charging  grand  jury. 
Sec,  ISX,  Aumority  of  foreman  to  administer  oalhs. 
Sec.  ISS.  One  of  grand  jury  may  be  appoirUed  clerk^ 
See,  IS4,,  Duty  of  prosecuting  attorney  to  attend  grand  jury. 
Sec,  186*  Right  of  prosecuting  attorney  to  appear  before  grand 

jury. 
Sec.  136,  (Xerk  to  issue  subpoenas  when  required. 
Sec.  187.   Witness  failing  to  appear^  duty  of  court. 
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Sec,  1S8.  Witness  refusing  to  testify;  duty  of  court. 
Sec,  1S9.  If  court  decide,  witness  shaU  answer — proceeding. 
Sec,  140.  If  witness  persist  in  refusing  to  testify,  to  be  im- 
prisoned. 
See,  HI,  Court  may,  in  certain  cases,  summons  another  grand 

jury. 
Sec,  US,  Duty  of  sheriff  in  summorwng  such  grand  jwry. 
Sec,  US,  Powers  and  duties  of  grand  jury. 
See,  1J^»  Indictment — definitiovi  of. 
See,  145,  Only  legal  evidence  received  before  grand  jury. 
Sec,  14s.  Grand  jury  not  bound  to  hear  eviaencefor  defendant; 

but  mxiy  summx)ns  evidence  to  explain  charge. 
Sec.  H7.  Duty  of  grand  lury  to  find  indictm,ent — wfien. 
See.  148.  Duty  of  juror  having  reason  to  believe  an  offence  has 

been  committed. 
Sec,  149,  Matters  which  grand  jury  must  inquire  into. 
Sec,  150.  Twelve  jurors  must  concur  in  finding  indictment; 

indictment-^how  endorsed. 
Sec,  161.  When  twelve  jurors  do  not  concur,  foreman  to  certify. 
Sec,  152.  'When  indictment  found,  presented  to  court  and  fled. 
Sec.  153.  Name  of  prosecutor  endorsed,  ^c. 
Sec,  154.  Name  of  prosecutor  by  whom  endorsed ;  effect  of,  if 

not  endorsed. 
Sec.  155.  Presentment  not  necessary. 
See,  156.  By  whom,  indictment  signed. 
Sec,  167.  Names  ofm/xterial  vntnesses  endorsed,  ^e. 
Sec,  158.  If  defendant  not  held  to  answer,  when  indicted,  to  be 

arrested. 
See,  169.  If  offence  bailable,  court  may  endorse  amount  of  bail 

on  warrant. 
Sec  160.  If  court  fail,  or  absent,  derk  to  fee  bail, 

Beciion  117.  The  grand  juries  shall  consist  of  fifteen  persons, 
one  of  whom  shall  be  appointed  foreman  by  the  court. 

Sec.  118.  A  challenge  may  be  interposed  to  the  grand  jury 
before  the  same  is  sworn,  by  either  the  territory,  or  oy  any  de-r 
fendaot  who  has  been  held  to  answer  for  any  offence.  The  chal- 
lenge may  be  to  the  panel,  or  to  an  individual  juror,  for  any  of  the 
following  causes  (mentioned  in  the  next  section). 

Sec.  119.  The  challenge  to  the  panel  may  be  for  the  cause  that 
t^e  aame  Wc'\fl  not  drawn  in  accordanoe  with  the  essential  pro- 
visions of  the  law  of  this  territory;  such  challenge  must  specify 
wherein  the  drawins  did  not  comply  with  its  requirements. 

Sec.  120.  The  challenge  to  an  individual  grand  juror  may  be 
interposed,  for  one  or  more  of  the  following  causes :  First.  That 
tbejaroris  aminor.  Second.  That  he  is  an  alien.  Third.  That 
^^  IB  insane.  Fourth.  That  he  is  the  prosecutor  on  the  charge 
27 
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against  the  defendant.  Fifth.  That  he  is  a  witness  on  the  part  of 
the  prosecution,  and  has  been  served  with  process,  or  is  bound  by  a 
recognizance  as  such. 

Sec.  121.  When  a  party  has  been  held  to  answer  for  an  offence, 
and  is  in  custody  of  an  officer,  it  shall  be  the  duty  of  the  judge  pre- 
siding, before  the  grand  jury  is  sworn,  to  direct  the  sheriff  of  the 
county  to  bring  such  person  into  court,  and  there  notify  him  of  his 
rights  in  relation  to  the  challenging  of  the  jury,  and,  if  necessary; 
appoint  counsel  for  him.  If  such  person  then  fails  to  challenge 
the  grand  jury,  or  any  member  thereof,  he  shall  be  deemed  to  have 
waived  all  objections  to  the  same. 

Sec.  122.  If  any  person  shall  be  held  to  answer  for  any  offence, 
and  has  been  admitted  to  bail,  it  shall  be  his  duty  to  appear  in 
court  at  the  time  the  grand  jury  is  called,  and  upon  the  court  ad- 
vising all  persons  who  have  been  held  to  appear,  and  have  (been) 
admitted  to  bail,  to  appear  and  make  known  their  cause  of  chal- 
lenge, if  they  have  any,  against  the  grand  jurv ;  if  he  fail  to  in- 
terpose any  challenge,  either  to  the  panel  of  the  jury,  or  to  any 
individual  juror,  he  shall  be  deemed  to  have  waived  the  same. 

Sec.  123.  If  a  challenge  is  allowed  to  the  panel  of  the  grand 
jury,  the  court  shall  discharge  the  same,  and  order  a  venire  to 
i3sue  for  a  new  grand  jury  in  accordance  with  law. 

Sec.  124.  If  a  challenge  is  allowed  to  an  individual  juror  for 
the  first,  second,  or  third  causes,  such  person  shall  be  excused 
from  the  jury,  and  if  there  be  not  enough  jurors  to  complete  the 
panel  left,  the  court  shall  order  a  venire  to  issue  to  complete  the 
same. 

Sec.  125.  When  a  challenge  is  allowed  to  any  juror  for  either 
the  fourth  or  fifth  causes  therefor,  the  court  shall  charge  the  juror 
that  he  must  not  act  as  a  grand  juror  in  any  manner  in  the  inves- 
tigation of  the  charge  against  the  person  challenging ;  and  that 
any  violation  of  this  order  will  be  considered  a  contempt  of  court. 

Sec.  126.  When  the  panel  of  the  grand  jury  is  completed,  the 
following  oath  or  affirmation,  in  substance,  shall  be  administered 
to  them :  "  You  and  each  of  you  do  solemnly  swear  (or  affirm)  that 
you  will  diligently  inquire  into,  and  truepresentmentmake,  of  all 
public  offences  against  the  laws  of  this  territory,  committed  or 
triable  in  this  county,  of  which  you  have  or  can  obtain  legal  evi- 
dence. You  will  present  no  one  through  hatred,  malice,  or  ill-will, 
nor  leave  any  unpresented  through  fear,  favor,  or  affection,  or  for 
any  reward,  or  the  promise  or  hope  thereof;  but  in  all  your  pre- 
sentments you  will  present  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  according  to  the  best  of  your  skill  and  under- 
standing, so  help  you  God." 

Sec.  127.  The  grand  j  ury  being  empanelled  and  sworm,  shall  be 
charged  by  the  court.  In  doing  so,  the  court  shall  give  them 
such  information  as  it  may  deem  proper  as  to  the  nature  of  their 


LAWS  OF  MONTANA  TERRITORY.  211 

duties,  and  any  charges  for  public  offences  returned  to  the  court,  or 
likely  to  come  before  the  grand  jury ;  the  court  need  not,  however, 
charge  them  respecting  violations  of  any  particular  statute,  except 
when  specially  required  by  law. 

Sec.  128.  Members  of  the  grand  jury  may  be  required  by  any 
court  to  testify  whether  the  testimony  of  a  witness,  examined  be- 
fore such  grand  jury,  is  consistent  with  or  different  from  the 
answers  given  by  such  witness  before  such  court ;  and  they  may 
also  be  required  to  disclose  the  testimony  given  before  them  by 
any  person  upon  a  complaint  against  such  person  for  perjury,  or 
upon  his  trial  for  such  offence. 

Sec.  129.  No  member  of  the  grand  jury  shall  be  compelled  or 
allowed  to  testify  or  disclose  in  what  manner  he  or  any  other 
member  of  the  grand  jury  voted  on  any  question  before  them;  or 
what  opinions  were  expressed  by  any  juror  in  relation  to  any 
such  question. 

Sec.  130.  No  grand  juror  shall  disclose  any  evidence  given 
before  the  grand  jury,  nor  the  name  of  any  witness  who  appeared 
before  them,  except  when  lawfully  required  to  testify  as  a  witness 
in  relation  thereto ;  nor  shall  he  disclose  the  fact  of  any  indict- 
ment having  been  found  against  any  person  for  a  felony,  not  in 
actual  confinement,  until  the  defendant  shall  have  been  arrested 
thereon.  Any  juror  violating  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof^ 
may  be  fined  in  any  sum,  not  exceeding  five  hundred  dollars,  to 
which  may  be  added  imprisonment,  not  exceeding  six  months. 

Sec.  131.  In  charging  grand  juries,  the  court  shall  aprriaa 
them  of  the  last  three  sections  in  relation  to  disclosures,  and  in 
what  case  and  under  what  circumstances  any  disclosures  may  or 
may  not  be  made. 

Sec.  132.  The  foreman  of  every  grand  jury,  from  the  tinneof 
his  appointment  to  his  discharge,  shall  be  authorized  to  administer 
any  oath,  declaration,  or  aflSirmation,  in  the  manner  prescribed  by 
law,  to  any  witness  who  shall  appear  before  such  grand  jury  for 
the  purpose  of  giving  evidence  of  any  matter  cognizable  by  them. 

Sec.  133.  Every  grand  jury  may  appoint  one  of  their  number 
to  be  clerk  thereof,  to  preserve  minutes  of  their  proceedings,  and 
of  the  evidence  given  before  them ;  which  minutes  shall  be  given 
to  the  attorney  prosecuting  in  the  county,  when  so  directed  by  the 
grand  jury. 

Sec.  134.  Whenever  required  by  any  grand  jury,  it  shall  be 
the  duty  of  the  attorney  prosecuting  in  the  county,  to  attend  them 
for  the  purpose  of  examining  witnesses  in  their  presence,  or  giving 
them  advice  upon  any  legal  matter. 

Sec.  135.  ouch  attorney  shall  be  allowed  at  all  times  to  appear 
before  the  grand  jury,  on  his  request,  for  the  purpose  of  giving 
information  relative  to  any  matter  cognizable  by  them,  when  they 


212  CBIMINAL  PBACTIGE  ACT. 

or  he  shall  deem  it  necessary,  but  no  such  attorney,  or  any  other 
officer  or  person  except  the  grand  jurors,  shall  be  permitt^  to  be 
present  during  the  expression  of  their  opinions,  or  the  giving  their 
votes,  on  any  matter  oefore  them. 

Sec.  136.  Whenever  required  by  any  grand  jury,  the  foreman 
thereof,  or  the  attorney  prosecuting,  the  clerk  of  the  court  in  which 
such  jury  is  empanellea  shall  issue  subpoenas  and  other  processes 
to  bring  witnesses  to  testify  before  such  grand  jury. 

Sec.  137.  If  any  witness  duly  summoned  to  appear  and  testify 
before  a  grand  jury,  shall  fail  or  refuse  to  obey,  the  court  shall 
cause  compulsory  process  to  be  issued  to  enforce  his  attendance, 
and  may  punish  the  delinquent  in  the  same  manner  and  upon  like 
proceedings  as  provided  by  law  for  disobedience  of  a  subpoena  in 
other  cases. 

Sec.  138.  If  any  witness  appearing  before  a  grand  jury,  shall 
refuse  to  testify,  or  answer  interrogatories  in  the  course  of  his  ex- 
amination, the  fact  shall  be  communicated  to  the  court,  in  writing, 
in  which  the  Question  refused  to  be  answered  shall  be  stated,  and 
the  court  shall  thereupon  determine  whether  the  witness  is  hound 
to  answer  or  not,  and  the  grand  jury  shall  be  immediately  informed 
of  the  decision. 

Sec.  139.  If  the  court  determine  that  the  witness  is  bound  to 
answer,  and  he  persist  in  his  refusal  to  testify,  he  shall  be  brought 
before  the  court,  who  shall  proceed  therein  in  the  same  manner  as 
if  the  witness  had  been  interrogated  and  refused  to  answer  in 
open  court. 

Sec.  140.  If  any  such  witness  shall  be  committed  for  a  con- 
tempt, on  account  of  his  refusal  to  testify,  and  shall  persist  in  such 
refusal  until  the  grand  jury  is  dismissed,  or  until  the  expiration  of 
his  imprisonment,  he  shall  not  be  discharged  from  custody  before 
the  meeting  of  the  next  grand  jury,  when  he  shall  be  again  brought 
before  said  grand  jury,  and  if  he  fail  or  refuse  again  to  testify,  be 
shall  be  recommitted. 

Sec.  141.  If  any  offence  be  discovered  or  committed  during  the 
sitting  of  any  court,  after  the  grand  jury  attending  such  court  shall 
be  discharged,  or  if  the  grana  jury  empanelled  is  not  competent  as 
sudi  to  investigate  the  cnarge  against  any  person  held  to  answer 
for  the  offence,  such  court  may,  in  its  discretion,  by  an  order,  to 
be  entered  on*  its  minutes,  direct  the  clerk  of  the  court  to  issue  a 
venire  to  the  sheriff,  commanding  him  to  summon  another  grand 
jury. 

Sec  142.  The  sheriff  shall,  accordingly,  forthwith  summon 
such  grand  jury,  from  the  inhabitants  of  the  county  qualified  to 
serve  as  grand  jurors,  who  shall  be  returned  and  sworn,  and  shall 
proceed  in  the  same  manner  in  all  respects  as  provided  by  law  in 
respect  to  other  grand  juries. 

Sec.  143.    The  grand  jury  has  the  power,  and  it  is  their  duty, 
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to  inauire  into  all  public  ofFenoes  committed  or  triable  within  the 
jnrisaiction  of  this  court,  and  to  present  them  to  the  court  by 
indictment. 

Sec.  144.  An  indictment  is  an  accusation  in  writing,  presented 
by  the  grand  jury  to  a  competent  court,  charging  the  person  with 
a  public  offence. 

Sec.  145.  In  the  investigation  of  any  charge  for  the  purpose  of 
finding  an  indictment,  the  grand  jury  shall  receive  none  but  legal 
evidence. 

Sec.  146.  The  grand  jury  is  not  bound  to  hear  evidence  for  the 
defendant ;  but  it  is  their  duty  to  weigh  all  the  evidence  sub- 
mitted  to  them,  and  whefi  they  have  reason  to  believe  that  other 
evidence  within  their  reach  will  explain  away  the  charge,  they 
should  order  such  evidence  to  be  produced,  and  for  that  purpose 
may  require  process  to  be  issued  for  such  witnesses. 

Sec.  147.  It  shall  be  the  duty  of  the  grand  jury  to  find  an  in* 
dictment  when  all  the  evidence  before  them  is  such  as,  in  their 
judgment,  would  warrant  a  trial  jury  in  a  conviction  if  the  same 
remained  unexplained  or  uncontradicted. 

Sec  148.  If  a  member  of  a  grand  jury  has  reason  to  believe 
that  a  public  offence  has  been  committed  within  the  jurisdiction 
of  the  court,  he  must  declare  the  same  to  his  fellow  jurors,  who 
shall  thereupon  investigate  the  same. 

Sec.  149.  The  grand  jury  must  inquire  into  the  case  of  every 
person  imprisoned  in  the  county  jail  and  not  indicted,  into  the 
condition  and  management  of  the  public  prisons  within  the  county, 
and  into  wilful  and  corrupt  misconduct  in  office  of  public  offi- 
cers, of  every  description,  within  the  county ;  and,  for  such  pur- 
pose, they  are  entitled  to  free  access,  at  all  reasonable  times,  to  all 
public  buildings,  public  offices,  and  public  records. 

Sec.  150.  No  indictment  can  be  found  without  the  concur* 
rence  of  at  least  twelve  grand  jurors ;  where  so  found,  and  not 
otherwise,  the  foreman  of  the  grand  jury  shall  endorse  it  thus: 
"A  true  bill." ,  "  foreman." 

Sec.  151.  When  there  is  not  a  concurrence  of  twelve  grand 
jurors  in  finding  an  indictment,  the  foreman  shall  certify,  under 
his  hand^  that  no  true  bill  was  found. 

Sec.  152.  Indictments  found  by  a  grand  jury  shall  be  presented 
by  their  foreman,  in  their  presence,  to  the  court,  and  shail  be  filed 
and  remain  as  records  of  such  court. 

Sec.  153.  No  indictment  for  any  trespass  against  the  person  or 
property  of  another,  not  amounting  to  a  felony,  or  for  the  first 
offence  of  petit  larceny,  shall  be  preferred,  unless  the  name  of  a 
prosecutor  is  endorsed  thereon,  except  when  the  same  is  preferred 
upon  the  information  or  knowledge  of  two  or  more  of  the  grand 
jurors,  or  on  the  information  of  some  public  officer  in  the  neces- 
sary discharge  of  his  duty,  in  which  case  a  statement  of  the  fact 
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shall  be  made  at  the  end  of  the  indictment^  and  signed  by  the 
foreman  of  the  grand  jury. 

Sec.  154.  The  name  of  the  prosecutor  shall  be  endorsed  as 
such,  by  himself,  or,  when  his  name  has  been  certified  as  prose- 
cutor, with  the  examination  as  provided  by  law,  the  endorsement 
may  be  made  by  the  attorney  prosecuting ;  but  no  indictment 
shall  be  quashed  for  want  of  such  endorsement,  if  the  same  shall 
be  made  before  the  motion  to  quash  is  disposed  of. 

Sec.  155.  It  shall  not  be  necessary  for  any  grand  jury  to 
present  any  presentment  prior  to  the  presentation  of  the  indict- 
ment. 

Sec.  156.  Each  indictment  must  be  signed  by  the  attorney 
prosecuting ;  and  when  the  grand  jury  return  any  indictment  into 
court,  the  judge  must  examine  it;  and  if  the  foreman  has  ne- 
glected to  endorse  it  "  A  true  bill,"  with  his  name  signed  thereto, 
or  if  the  attorney  prosecuting  has  neglected  to  sign  his  name,  the 
court  must  cause  the  foreman  to  endorse,  or  the  attorney  prose- 
cuting to  sign  it,  as  the  case  may  require,  in  the  presence  of  the 
grand  jury. 

Sec.  157.  When  an  indictment  is  presented  by  the  grand  jury, 
the  names  of  all  material  witnesses  must  be  endorsed  upon  the 
indictment;  but  other  witnesses  may  afterwards  be  subpoBnaed  by 
the  territory ;  but  unless  the  names  of  such  witnesses  be  endorsed 
on  the  indictment,  no  continuance  shall  be  granted  to  the  terri- 
tory on  account  of  the  absence  of  any  witness  whose  name  is  not 
endorsed  thereon.  aJtafi^  /u^  i^x^4i£u>C 

Sec.  158.  ImmediatelyA)tan  indictmen^wittr  the  clerk  of  the 
court,  when  the  defendant  has  not  been  held  to  answer  any 
ofience  in  said  court,  it  shall  be  the  duty  of  such  clerk  to  issue  to 
the  sheriff  of  said  county  a  warrant  for  the  arrest  of  such  defend- 
ant, commanding  him  to  bring  the  defendant  forthwith  before  the 
court,  unless  otherwise  ordered. 

Sec.  159.  If  the  court  deem  it  proper,  and  the  offence  is  bail- 
able, he  may  endorse  on  the  back  of  the  warrant  the  amount  in 
which  the  defendant  is  to  be  held,  or  admitted  to  bail,  pending  the 
action;  or  he  may  order  the  clerk  to  enter  the  amount  in  which 
the  defendant  shall  be  admitted  to  bail  in  the  minutes  of  the 
court,  and  then  the  clerk  shall  endorse  the  amount  on  the  warrant 
of  arrest. 

Sec.  160.  When  the  court  or  judge  has  failed  to  fix  the  amount 
of  bail,  and  the  judge  is  absent  from  the  county,  the  clerk  of  the 
court  may  fix  the  same. 


r 
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CHAPTER  VITI. 


THE   INDICTMENT. 
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Sec,  166.  What  sufficient  to  allege  as  to  time. 
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Sec.  173.  Sow  judgment  pleaded. 

Sec.  17^,  How  private  statute  pleaded. 
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Sec.  177.  Accessory  after  fact  tried  and  punished. 

Sec,  178.  Indictment  recorded  by  clerk  and  compared  by  judge. 

Defendant  may  be  tried  on  copy — when. 
Sec.  179.  In  case  of  loss  or  destruction  of  indictmenL 
See,  180.  Inspection  of  indictment  not  aUowed — when. 
See.  181.  Fact  that  indictment  U  found  not  to  be  disclosed,  until 

after  arrest  made. 
Sec,  182,  Jury  may  find  defendant  guilty  of  less  crime  than 

charged  when  offence  consists  of  different  degrees. 
Sec,  183.  In  all  other  cases^  (Sfc, 
Sec,  184^.  Counts  for  murder  and  manslaughter  may  be  joined, 

and  defendant  found  guilty  of  either. 
Sec,  185,  Sufficiency  of  allegation  of  offence  against  property  of 

several  owners. 
Sec.  186.   Where  indictment  against  accessory  is  found. 
Sec,  187.   When  defendant  is  indicted  by  fictitious  or  vrrong 

name. 
Sec,  188,  Indictment  shall  contain  but  one  offence. 
Sec,  189,  In  case  of  private  injury ,  what  allegation  material. 
See.  190.  Indictment  for  libel — what  sufficient. 
Sec,  191.   When  misdescription  of  instrument  in  case  of  forgery 

immaterial. 
Sec.  192,  Indictment  for  perjury — sufficiency  of 
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Section  161.  All  criminal  prosecutions  must  be.  in  the  name  of 
the  territory  of  Montana. 

Sec.  162.  The  forms  of  pleading  in  criminal  actions  in  the  dis- 
trict court,  and  the  rules  by  which  the  suflSciency  of  pleading  is  to 
be  determined,  are  those -herein  prescribed. 

Sec.  163.  The  only  pleading  on  the  part  of  the  territory  is  the 
indictment. 

Sec.  16i.  The  indictment  must  contain :  First.  The  title  of 
the  action  specifying  the  name  of  the  court  to  which  the  indict- 
ment is  presented,  and  the  names  of  the  parties.  Second.  A  state- 
ment of  the  facts  constituting  the  offencO;  in  plain  and  concise  lan- 
guage, without  necessary  repetition. 

Sec.  165.  The  indictment  must  be  direct  and  certain,  as  it  re- 
gards the  party  and  the  offence  charged. 

Sec.  166.  The  precise  time  of  the  commission  of  an  offence 
need  not  be  stated  in  the  indictment,  but  it  is  sufficient,  if  it  is 
shown  to  have  been  before  the  finding  of  the  indictment  and  with- 
in the  statute  of  limitations,  except  where  time  is  an  indispensable 
ingredient  of  the  offence. 

Sec.  167.  In  an  indictment  for  an  offence  committed  in  relation 
to  property,  it  is  sufficient  to  state  the  name  of  any  one,  or  names 
of  several  joint  owners. 

Sec.  16o.  The  words  used  in  an  indictment  must  be  construed 
in  their  usual  acceptation  in  common  language,  except  words  and 
phrases  defined  by  law,  which  are  to  be  construed  according  to 
their  legal  meaning. 

Sec.  169.  Words  used  in  the  statute  to  define  a  public  ofience 
need  not  be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used. 

Sec.  170.  The  indictment  shall  be  sufficient  if  it  can  be  under- 
stood therefrom :  First.  That  the  indictment  was  found  by  the 
grand  jurv  of  the  county  in  which  the  court  is  held.  Second. 
That  the  defendant  is  named  or  described  in  an  indictment  as  a 
person  whose  name  is  unknown  to  the  grand  jurors.  Third.  That 
the  offence  was  committed  within  the  jurisdiction  of  the  court,  or 
is  triable  therein.  Fourth.  That  the  offence  charged  is  clearly  set 
forth  in  plain  and  concise  language,  without  repetition ;  and,  fifth, 
that  the  offence  charged  is  stated  with  such  a  degree  of  certainty 
that  the  court  may  pronounce  judgment,  upon  conviction,  accord- 
ing to  the  right  of  tue  case. 

Sec.  171.  No  indictment  shall  be  quashed  or  set  aside  for  any 
of  the  following  defects :  First.  For  a  mistake  in  the  name  of  the 
court  or  county,  or  in  the  title  thereof.  Second.  For  the  want  of 
an  allegation  of  the  time  and  place  of  any  material  fact,  when  the 
venue  and  time  have  once  been  stated  in  the  indictment.  Third. 
That  the  dates  and  numbers  are  represented  by  figures.  Fourth. 
For  an  omission  of  any  of  the  following  allegations,  viz. :  with 
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force  and  arms,  contrary  to  tbe  form  of  the  statute;  or  against  the 
peace  and  dignity  of  the  territory  of  Montana.  Fifth.  For  an 
omission  to  allege  that  the  grand  jurors  were  impanelled,  sworn,  or 
charged.  Sixth.  For  any  surplusage  or  repugnant  allegation, 
when  there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
person  charged.  Nor,  Seventh.  For  any  other  defect  or  imper- 
fection which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  upon  the  merits. 

Sec.  172.  Neither  presumptions  of  law,  nor  matters  of  which 
judical  notice  is  taken,  need  be  stated  in  the  indictment. 

Sec.  173.  In  pleading  a  judgment  or  other  determination  of  a 
court  or  officer  of  specialjurisdiction,  it  is  sufficient  to  allege,  gen- 
erally, that  the  judgment  or  determination  was  duly  made,  or  nad 
before  such  court  or  officer;  but  the  facts  constituting  the  juris- 
diction must  ^f^S^^j^ff^  OQ  the  trial. 
utU  Sec.  174.  I^Bem^a  private  statute,  or  a  right  derived  there- 
'  ?rom,  it  is  sufficient  to  refer  to  the  statute  by  its  title,  and  the  day 
of  its  approval ;  and  the  court  shall  take  notice  thereof. 

Sec.  175.  Upon  an  indictment  against  several  defendants,  any 
one  or  more  may  be  convicted  or  acquitted. 

Sec.  176.  Any  person  who  counsels,  aids  or  abets  in  the  com- 
mission of  any  offence,  may  be  charged,  tried,  and  convicted,  in 
the  same  manner  as  if  he  were  a  principal. 

Sec.  177.  An  accessory  after  the  fact,  to  the  commission  of  a 
felony,  may  be  indicted,  tried,  and  punished ;  though  the  principal 
be  neither  indicted  nor  tried. 

Sec.  178.  Every  indictment  must  be  recorded  by  the  clerk 
daring  the  term  at  which  the  same  is  found,  in  a  book  to  be  kept 
for  that  purpose.  The  judge  must  compare  the  record  with  the 
original  indictments,  ana  certify  the  correctness  thereof.  In  case 
the  original  indictment  be  lost  or  destroyed,  the  defendant  may  be 
tried  upon  a  copy  taken  from  the  record,  and  certified  by  the  clerk, 
daring  the  term  at  which  the  same  is  found,  in  a  book  to  be  kept 
for  that  purpose.  The  judge  must  compare  the  record  with  the 
original  indictments,  and  certify  the  correctness  thereof.  In  case 
the  original  indictment  be  lost  or  destroyed,  the  defendant  may  be 
tried  upon  a  copy  taken  from  the  record,  and  certified  by  the  clerk, 
withoat  any  delay  from  that  cause. 

Sec.  179.  In  case  of  the  loss  or  destruction  of  an  indictment, 
the  attorney  prosecuting  may  file  in  court  another  indictment, 
similar  to  the  original,  certified  to  by  the  clerk  of  the  court ;  and  the 
prosecution  shall  proceed,  and  the  trial  be  had  without  any  delay 
from  that  cause. 

Sec.  180.  Indictments  against  persons  not  in  custody,  or  who 
have  not  given  bail,  and  the  recoras  of  such  indictments  shall  be 
in  the  custody  of  the  clerk,  canr^'  '  <^cted  by  any  person, 
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except  the  court,  the  clerk,  and  his  deputy,  and  the  attorney  pros- 
ecuting, until  after  the  arrest  of  the  defendant. 

Sec.  181.  No  grand  juror,  attorney  prosecuting,  clerk,  judge, 
or  other  officer,  shall  disclose  the  fact  that  an  indictment  is  found, 
until  the  defendant  has  been  arrested,  except  any  disclosure  that 
may  be  necessarily  incident  to  the  issue  and  service  of  a  warrant 
to  arrest  the  defendant.  A  violation  of  this  and  the  next  prece- 
ding section  may  be  punished  as  a  misdemeanor  by  fine  or  im- 
prisonment or  both. 

Sec.  182.  Upon  an  indictment  for  an  offence  consisting  of  dif- 
ferent degrees,  the  jury  may  find  the  defendant  not  guilty  of  the 
degree  charged  in  the  indictment,  and  guilty  of  any  degree  in- 
ferior thereto,  or  of  an  attempt  to  commit  the  offence. 

Sec.  183,  In  all  other  cases,  the  defendant  may  be  found  guilty 
of  an  offence,  the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged  in  the  indictment. 

Sec.  184.  Counts  for  murder  in  the  first  and  second  degrees, 
and  for  manslaughter,  may  be  joined  in  the  same  indictment, 
and  on  the  trial  the  defendant  may  be  convicted  of  either  offence. 

Sec.  185.  When  any  offence  shall  be  committed  upon,  or  in 
relation  to,  any  personal  property  belonging  to  several  partners, 
or  owners,  the  indictment  for  such  offence  shall  be  deemed  suffi- 
cient, if  it  allege  such  property  to  belong  to  any  one  or  more  of 
such  partners,  or  owners,  without  naming  them  all. 

Sec.  186.  An  indictment  against  any  accessory  to  any  felony 
may  be  found  in  any  county  where  the  offence  of  such  accessory 
shall  have  been  committed,  notwithstanding  the  principal  offence 
may  have  been  committed  in  another  county,  and  the  like  pro- 
ceeding shall  be  had  therein  in  all  respects,  as  if  the  principal 
offence  had  been  committed  in  the  same  county. 

Sec.  187.  When  a  defendant  is  indicted  by  a  fictitious  or  erro- 
neous name,  and  in  any  stage  of  the  proceedings  his  true  name  is  dis- 
covered, it  shall  be  inserted  in  the  subsequent  proceedings,  referring 
to  the  fact  of  his  being  indicted  by  the  name  given  in  the  indictment. 

Sec.  188.  The  indictment  shall  charge  butoneoffence;  butitmay 
set  forth  such  offence  in  different  counts. 

Sec.  189.  When  an  offence  involves  the  commission,  or  an 
attempt  to  commit  a  private  injury,  and  is  described  with  sufficient 
certainty  in  other  respects,  to  identify  the  act,  an  erroneous  alle- 
gation as  to  the  person  injured,  or  intended  to  be  injured,  shall 
not  be  deemed  material. 

Sec.  190.  An  indictment  for  libel  need  not  set  forth  any  ex- 
trinsic facts,  for  the  purpose  of  showing  the  application  to  the 
party  libelled  of  the  defamatory  matter  on  which  the  indictment 
is  founded,  but  it  shall  be  sufficient  to  state,  generally,  that  the 
same  was  published  concerning  him,  and  the  fact  that  it  was  so 
published  must  be  established  on  the  trial. 
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Sec.  191.  When  an  instrument,  which  is  the  subject  of  an 
indictment  for  forgery,  has  been  destroyed  or  withheld  by  the  act 
or  procurement  of  the  defendant,  and  the  fact  of  such  destruction, 
or  withholding,  is  alleged  in  the  indictment,  and  established  on 
the  trial,  the  misdescription  of  the  instrument  shall  be  deemed 
immaterial. 

Sea  192.  In  an  indictment  for  perjury,  or  subornation  of  per- 
jury, it  shall  be  sufficient  to  set  forth  the  substance  of  the  contro- 
versy or  matter  in  respect  to  which  the  offence  was  committed, 
and  in  what  court,  or  before  whom,  the  oath  alleged  to  be  false 
was  taken ;  and  that  the  court  or  person  before  whom  it  was  taken 
bad  authority  to  administer  the  same,  with  proper  allegations  of 
the  falsity  of  the  matter  on  which  the  perjury  is  assigned ;  but 
the  indictment  need  not  set  forth  the  pleadings,  record,  or  pro- 
ceedings with  which  the  oath  is  commenced,  nor  the  commission 
or  the  authority  of  the  court  or  person  before  whom  the  perjury 
was  committed. 


CHAPTER  IX. 


ARRAIGNMENT  AND  PLEADING  ON  THE  PART  OF  THE   DEFENDANT. 


See,  193.  If  defendant  in  custody  and  indicted j  to  be  arraigned. 

Sec.  194.  If  defendant  on  bail,  to  appear. 

See.  195.  If  defendant  not  in  custody,  to  be  arraigned  when  ar- 
rested. 

See.  196.  Ifioithout  counsel — court  to  appoint. 

Sec.  197.  Arraignment — manner  of. 

See.  198.  If  defendant,  when  arraigned,  refuse  to  plead,  plea  of 
not  guilty  entered,  6^c. 

Sec.  199.  If  indictment  be  for  felony,  defendant  must  be  pres- 
ent; if  for  misdemeanor,  may  appear  by  counsel. 

See.  200,  Defendant  to  be  informed  of  name  under  which  he 
was  indicted. 

See.  Wl.  If  he  give  no  other  name,  court  to  proceed. 

See.  202.  If  he  give  another  name,  court  to  direct,  6fc. 

See.  203.  Time  allowed  to  answer  indictment. 

See.  20j^  Of  motions  and  pleadings  to  an  indictment. 

See.  205.  Causes  for  which  indictment  may  be  set  aside. 

Sec.  206.  When  defendant  not  held  to  answer  before  indictment 
filed — grounds  to  set  aside,  6fc. 

Sec.  207.  Motion  to  set  aside — what  must  be,  and  when  made. 

See.  208.  If  motion  denied,  defendant  must  demur,  or  plead. 
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against  the  defendant.  Fifth.  That  he  is  a  witness  on  the  part  of 
the  prosecution,  and  has  been  served  with  process,  or  is  bound  by  a 
recognizance  as  such. 

Sec.  121.  When  a  party  has  been  held  to  answer  for  an  offence; 
and  is  in  custody  of  an  oflBcer,  it  shall  be  the  duty  of  the  judge  pre- 
siding, before  the  grand  jury  is  sworn,  to  direct  the  sheriff  of  the 
county  to  bring  such  person  into  court,  and  there  notify  him  of  his 
rights  in  relation  to  tne  challenging  of  the  jury,  and,  if  necessary, 
appoint  counsel  for  him.  If  such  person  then  fails  to  challenge 
the  grand  jury,  or  any  member  thereof,  he  shall  be  deemed  to  have 
waived  all  objections  to  the  same. 

Sec.  122.  If  any  person  shall  be  held  to  answer  for  any  offence, 
and  has  been  admitted  to  bail,  it  shall  be  his  duty  to  appear  in 
court  at  the  time  the  grand  jury  is  called,  and  upon  the  court  ad- 
vising all  persons  who  have  been  held  to  appear,  and  have  (been) 
admitted  to  bail,  to  appear  and  make  known  their  cause  of  chal- 
lenge, if  they  have  any,  against  the  grand  jurv;  if  he  fail  to  in- 
terpose any  challenge,  either  to  the  panel  of  the  jury,  or  to  any 
individual  juror,  he  shall  be  deemed  to  have  waived  the  same. 

Sec.  123,  If  a  challenge  is  allowed  to  the  panel  of  the  grand 
jury,  the  court  shall  discharge  the  same,  and  order  a  venire  to 
i&sue  for  a  new  grand  jury  in  accordance  with  law. 

Sec.  124.  If  a  challenge  is  allowed  to  an  individual  juror  for 
the  first,  second,  or  third  causes,  such  person  shall  be  excused 
from  the  jury,  and  if  there  be  not  enough  jurors  to  complete  the 
panel  left,  the  court  shall  order  a  venire  to  issue  to  complete  the 
same. 

Sec.  125.  When  a  challenge  is  allowed  to  any  juror  for  either 
the  fourth  or  fifth  causes  therefor,  the  court  shall  charge  the  juror 
that  he  must  not  act  as  a  grand  juror  in  any  manner  in  the  inves- 
tigation of  the  charge  against  the  person  challenging ;  and  that 
any  violation  of  this  order  will  be  considered  a  contempt  of  court. 

Sec.  126.  When  the  panel  of  the  grand  jury  is  completed,  the 
following  oath  or  affirmation,  in  substance,  shall  be  administered 
to  them :  "  You  and  each  of  you  do  solemnly  swear  (or  affirm)  that 
you  will  diligently  inquire  into,  and  true  presentment  make,  of  all 
public  offences  against  the  laws  of  this  territory,  committed  or 
triable  in  this  county,  of  which  you  have  or  can  obtain  legal  evi- 
dence. You  will  present  no  one  through  hatred,  malice,  or  ill-will, 
nor  leave  any  unpresented  through  fear,  favor,  or  affection,  or  for 
any  reward,  or  the  promise  or  hope  thereof;  but  in  all  your  pre- 
sentments you  will  present  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  according  to  the  best  of  your  skill  and  under- 
standing, so  help  you  God." 

Sec.  127.  The  grand  jury  being  empanelled  and  sworm,  shall  be 
charged  by  the  court.  In  doing  so,  the  court  shall  give  them 
such  information  as  it  may  deem  proper  as  to  the  nature  of  their 
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duties,  and  any  charges  for  public  offences  returned  to  the  court,  or 
likely  to  come  before  the  grand  jury ;  the  court  need  not,  however, 
charge  them  respecting  violations  of  any  particular  statute,  except 
when  specially  required  by  law. 

Sec.  128.  Members  of  the  grand  jury  may  be  required  by  any 
court  to  testify  whether  the  testimony  of  a  witness,  examined  be- 
fore such  grand  jury,  is  consistent  with  or  different  from  the 
answers  given  by  such  witness  before  such  court ;  and  they  may 
also  be  required  to  disclose  the  testimony  given  before  them  by 
any  person  upon  a  complaint  against  such  person  for  perjury,  or 
upon  his  trial  for  such  offence. 

Sec.  129.  No  member  of  the  grand  jury  shall  be  compelled  or 
allowed  to  testify  or  disclose  in  what  manner  he  or  any  other 
member  of  the  grand  jury  voted  on  any  question  before  them;  or 
what  opinions  were  expressed  by  any  juror  in  relation  to  any 
such  question. 

Sec.  130.  No  grand  juror  shall  disclose  any  evidence  given 
before  the  grand  jury,  nor  the  name  of  any  witness  who  appeared 
before  them,  except  when  lawfully  required  to  testify  as  a  witness 
in  relation  thereto ;  nor  shall  he  disclose  the  fact  of  any  indict- 
ment having  been  found  against  any  person  for  a  felony,  not  in 
actual  confinement,  until  the  defendant  shall  have  been  arrested 
thereon.  Any  juror  violating  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
may  be  fined  in  any  sum,  not  exceeding  five  hundred  dollars,  to 
which  may  be  added  imprisonment,  not  exceeding  six  months. 

Sec.  131.  In  charging  grand  juries,  the  court  shall  apprisa 
them  of  the  last  three  sections  in  relation  to  disclosures,  and  in 
what  case  and  under  what  circumstances  any  disclosures  may  or 
may  not  be  made. 

Sec.  132.  The  foreman  of  every  grand  jury,  from  the  time  of 
his  appointment  to  his  discharge,  shall  be  authorized  to  administer 
any  oath,  declaration,  or  aflSirmation,  in  the  manner  prescribed  by 
law,  to  any  witness  who  shall  appear  before  such  grand  jury  for 
the  purpose  of  giving  evidence  of  any  matter  cognizable  by  them. 

Sec.  133.  Every  grand  jury  may  appoint  one  of  their  number 
to  be  clerk  thereof,  to  preserve  minutes  of  their  proceedings,  and 
of  the  evidence  given  before  them  ;  which  minutes  shall  be  given 
to  the  attorney  prosecuting  in  the  county,  when  so  directed  by  the 
grand  jury. 

Sec.  134.  .  Whenever  required  by  any  grand  jury,  it  shall  be 
the  duty  of  the  attorney  prosecuting  in  the  county,  to  attend  them 
for  the  purpose  of  examining  witnesses  in  their  presence,  or  giving 
them  advice  upon  any  legal  matter. 

Sec.  135.  Such  attorney  shall  be  allowed  at  all  times  to  appear 
before  the  grand  jury,  on  his  request,  for  the  purpose  of  giving 
information  relative  to  any  matter  cognizable  by  them,  when,  they 
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Sec.  210.  If  the  court  direct  that  the  case  be  resubmitted,  the 
defendant,  if  already  in  custody,  shall  so  remain,  unless  he  be  ad- 
mitted to  bail ;  or  if  already  admitted  to  bail,  orcaoney  has  been 
deposited  instead  thereof,  the  bail  or  money  shall  be  answerable 
for  the  appearance  of  the  defendant  to  answer  a  new  indictment. 

Sec.  211.  The  defendant  may  demur  to  the  indictment  when 
it  shall  appear,  upon  the  face  thereof — First.  That  the  grand  jury 
by  which  it  was  found  had  no  legal  authority  to  inquire  into  the 
offence  charged,  by  reason  of  its  not  being  within  the  jurisdiction 
of  the  court.  Second.  That  the  acta  constituting  the  offence  are 
stated  in  such  ambiguous  and  uncertain  manner,  that  a  person  of 
common  understanding  cannot  tell  what  was  intended.  Third. 
That  more  than  one  offence  has  been  charged  in  the  indictment. 
Fourth.  That  the  facts  stated  do  not  constitute  a  public  offence. 
Fifth.  That  the  indictment  states  matter,  which,  if  true,  consti- 
tutes a  legal  justification  for  the  offence  charged,  or  a  bar  to  the 
prosecution. 

Sec.  212.  The  demurrer  must  be  in  writing,  signed  by  either 
the  defendant  or  his  counsel,  and  filed  with  the  clerk  of  the  court. 
It  must  distinctly  specify  the  grounds  of  objection  to  the  indict- 
ment, or  it  will  be  disregarded. 

Sec.  213.  If  the  demurrer  be  sustained,  the  judgment  shall  be 
final  upon  the  indictment  demurred  to ;  and  shall  be  a  bar  to 
another  prosecution  for  the  same  offence,  if  the  demurrer  be  sus- 
tained for  the  fifth  cause.  When  a  demurrer  is  sustained  for  any 
other  cause,  the  case  shall  be  referred  to  the  same  or  another 
grand  jury,  unless,  for  good  cause,  the  court  direct  otherwise. 

Sec.  214.  When  a  case  is  resubmitted  to  the  same  or  another 
grand  jury,  the  defendant,  if  in  custody,  shall  be  detained  therein 
until  he  gives  bail ;  or  if  at  large  upon  bail,  the  recognizance  shall 
be  answerable  for  his  appearance  to  answer  a  new  indictment.  If 
not  resubmitted,  he  shall  be  discharged,  and  his  bail  exonerated. 

Sec.  215.  If  the  demurrer  be  overruled,  the  defendant  must 
plead  to  the  indictment,  within  such  time  as  the  court  may  allow. 

Sec.  216.  A  defendant  who  has  failed  to  demur  to  an  indict- 
ment, for  any  of  the  defects  appearing  upon  its  face,  shall  be  deemed 
to  have  waived  the  same,  except  the  defects  that  the  court  has  no 
jurisdiction  over  the  same,  or  that  the  indictment  does  not  state 
facts  sufficient  to  constitute  an  offence ; — these  he  may  take  ad- 
vantage of  on  the  trial,  or  on  motion  to  arrest  judgment. 

Sec.  217.  There  may  be  three  kinds  of  pleas  to  an  indictment: 
A  plea  of — First.  Guilty.  Second.  Not  guilty.  Third.  A  former 
judgment  of  conviction  or  acquittal  of  the  offence  charged,  which 
may  be  pleaded  with,  or  without,  the  plea  of  not  guilty. 

Sec.  218.  Every  plea  must  be  oral,  and  must  be  entered  upon 
the  minutes  of  the  court. 
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Sec.  219.  In  all  cases  of  felony,  the  defendant  must  appear  in 
court  personally,  and  make  his  plea  to  the  indictment. 

Sec.  220.  The  court  may,  at  any  time  before  judgment,  permit 
the  defendant  to  withdraw  any  plea  he  has  made,  and  substitute 
another  therefor.  J^^/ueJL 

Sec.  221.  The  plea  of  not  p:uilty  shall  be  dUtsrmined  a  denial 
of  every  material  allegation  in  the  indictment. 

Sec.  222.  If  the  defendant  is  formally  acquitted,  on  the  ground 
of  a  variance  between  the  indictment  and  the  proof,  or  upon  an 
objection  to  the  form  or  substance  of  the  indictment,  it  shall  not 
be  deemed  an  acquittal  of  the  same  offence. 

Sec.  223.  When  a  defendant  shall  have  been  acquitted  on  the 
merits,  he  shall  be  acquitted  on  the  same  offence,  notwithstanding 
any  defect  of  form  or  substance  in  the  indictment  on  which  he  was 
acquitted. 

Sec.  224.  When  the  defendant  shall  have  been  convicted  or 
acquitted  upon  an  indictment,  the  conviction  or  acquittal  shall  be 
a  bar  to  another  indictment,  for  the  offence  charged  in  the  indict- 
ment, or  for  any  offence  necessarily  included  therein,  of  wliich  he 
might  have  been  convicted  under  that  indictment. 


CHAPTER  X. 

CHANGE    OF   VENUE. 

5ec.  225.  Change  of  venue, — when  granted  to  defendant 

Sec,  226.  Duty  of  court  when  change  granted. 

Sec,  227.  Territory  entitled  to  change — when. 

Sec,  228.  Application  for  change  on  part  of  territory ^  haw  and 

by  whom  made. 
See.  229.  Changes  of  venue  not  granted — when. 
Sec,2S0.  If  change  granted  in  vacation,  duty  of  court. 
Sec.  231.  If  conviction  after  change  and  imprisonment  be  part 

of  judgment,  prisoner  returned. 
Sec,  232.  Questions  waived  by  verdict. 
See.  233.  As  to  notice  if  change  in  term  time;  notice  in  other 

cases. 
See,  234.  Penalty  on  neglect  of  clerk  relating  to  change. 
Sec.  235.  If  several  defendants  and  cause  of  change  exist  as  to 

part]  others  tried. 

Section  225.  Any  defendant,  in  any  indictment  or  information, 
may  be  awarded  a  change  of  venue  upon  a  petition  setting  forth 
that  he  has  reason  to  believe  that  he  will  not  receive  a  fair  trial 
in  the  court  in  which  such  indictment  or  information  may  be 
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pending,  on  ai^couni  that  the  judge  is  interested  or  prejudiced,  or 
is  of  km  to,  or  shall  have  been  counsel  for  either  party,  or  that 
the  prosecutor  has  an  undue  influence  over  the  minds  of  the  in- 
habitants of  the  county  where  the  indictment  or  information  shall 
be  pending,  or  that  the  inhabitants  of  the  county  are  prejudiced 
against  the  applicant,  so  that  he  cannot  expect  a  fair  trial;  such 
party  may  apply  to  the  court  in  term  time,  or  to  the  iud^  in  va- 
cation, by  petition,  setting  forth  the  cause  of  the  application,  and 
praying  a  change  of  venue ;  and  such  judge  or  court,  being  satis- 
fied that  such  cause  exists,  the  facts  stated  in  such  petition  being 
verified  by  the  oath  of  the  applicant,  or  some  credible  person,  and 
reasonable  notice  having  been  given  to  the  district  attorney,  may 
award  a  change  of  venue  to  some  county  where  the  causes  com- 
plained of  do  not  exist.  And  in  all  such  cases,  where  the  judge 
IS  interested,  or  of  kin,  or  shall  have  been  of  counsel  in  the  case, 
the  court  may,  in  term  time,  award  a  change  of  venue  in  its  dis- 
cretion :  Provided,  That  there  shall  be  but  one  change  of  venue 
allowed. 

Sec.  226.  If  the  applicant  is  in  custody,  or  confined  in  jail,  the 
court  or  judge  shall  make  an  order  to  the  sheriff  to  remove  the 
body  of  such  applicant  to  the  jail  of  the  county,  if  there  be  a  jail 
in  such  county  to  which  the  change  of  venue  shall  have  been 
made,  and  there  deliver  him  to  the  keeper  of  such  jail,  together 
with  the  warrant,  by  virtue  of  which  ne  is  confined  or  held  in 
custody,  at  least  three  days  next  before  the  first  day  of  the  term 
of  said  coi^rt.  The  sheriff  shall  deliver  such  warrant,  with  the 
body  of  such  prisoner,  to  the  jailor  of  the  proper  county,  who  shall 
receive  the  same,  and  give  the  sheriff  a  receipt  therefor,  and  shall 
take  and  keep  the  prisoner,  in  the  same  manner  as  if  he  had  been 
originally  committed  to  his  custody.  No  change  of  venue  shall 
be  allowed  until  after  indictment  is  found. 

Sec.  227.  The  territory  may  have  a  change  of  venue  for  any  of 
the  causes  affecting  it  for  wnich  the  defendant  may  obtain  the 
same,  and  also,  for  the  reason  that  it  is  impossible  to  obtain  a 
jury  in  any  county,  who  have  not  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  which  would  disqualify  them 
as  jurors. 

Sec.  228.  When  it  is  necessary  for  the  territory  to  obtain  a 
change  of  venue,  the  district  attorney,  or  some  one  cognizant  of 
the  fact,  shall  make  the  necessary  affidavit;  and  the  district 
attorney  shall  make  the  necessary  application. 

Sec.  229.  Changes  of  venue  shall  not  be  granted  after  the  first 
term  at  which  the  party  applying  for  the  same  might  have  been 
heard,  unless  the  cause  shall  have  arisen  subsequent  to  such  term. 

Sec.  230.  When  a  change  of  venue  shall  be  granted,  in  the 
term  or  vacation,  the  judge  shall  immediately  transmit  to  the 
clerk  of  the  court,  wherein  such  indictment  is  pending,  the  peti- 
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tioD  and  affidavit,  together  with  an  order  in  writing,  directing  the 
change  of  venue ;  and  such  clerk  shall  file  the  same  in  his  office, 
and  make  a  copy  thereof,  and  a  full  transcript  of  the  record  and 
proceedings  in  such  cause,  together  with  a  copy  of  the  indictment, 
and  all  papers  filed  in  the  cause,  and  making  a  part  of  the  record 
and  the  recognizance  of  the  party,  and  all  witnesses ;  and  the 
clerk  of  the  court  to  which  such  cause  shall  be  changed  shall  file 
the  same,  and  the  cause  shall  be  docketed,  and  all  proceedings  had 
as  if  the  cause  had  originated  in  said  court.  When  the  venue  in 
any  cause  shall  be  changed,  as  aforesaid,  the  parties  and  witnesses 
who  have  entered  into  recognizance  are  hereby  required,  on 
notice  of  such  change,  to  attend  at  the  time  and  place  of  trial,  to 
be  had  according  .to  such  change,  and,  on  failure  so  to  do,  shall 
work  a  forfeiture  of  the  recognizance. 

Sec.  231.  When  a  change  of  venue  is  granted,  and  a  conviction 
shall  be  had,  and  imprisonment  shall  be  part  of  the  judgment,  the 
sheriff  shall  convey  the  prisoner  at  once  to  the  county  where  the 
crime  shall  have  been  committed,  and  retain  him  in  custody 
according  to  the  judgment  of  the  court.  The  costs  and  charges 
shall  be  paid  by  the  county  in  which  the  crime  was  committed,  if 
the  defendant  be  unable  to  pay  them. 

Sec.  232.  All  questions  concerning  the  regularity  of  proceed- 
ings, and  the  rights  of  the  court  to  which  the  change  is  made  to 
try  the  cause  and  execute  judgment,  shall  be  considered  as  waived 
after  trial  and  verdict. 

Sec.  233.  When  the  order  of  removal  is  made  in  term  time,  it 
shall  be  deemed  a  notice  to  every  person  who  shall  have  entered 
into  recognizance  to  appear  at  sucn  term.  In  other  cases,  the 
notice  shall  be  in  writing,  signed  by  the  attorney  prosecuting,  or 
clerk  of  the  court,  and  served  on  the  person  so  recognized  in  the 
same  manner  as  a  subpoena  is  served. 

Sec.  234.  If  any  clerk  of  the  district  court  shall  neglect  or 
refuse  to  perform  any  duty  in  relation  to  the  removal  of  a  cause, 
enjoined  on  him  by  the  foregoing  provisions,  he  shall  forfeit  and 
pay  a  sum  not  exceeding  five  hundred  dollars,  to  be  recovered  by 
an  action  in  the  name  of  and  for  the  use  of  the  territory. 

Sec.  236.  When  there  are  several  defendants  in  any  indictment, 
in  a  criminal  prosecution,  and  the  cause  of  the  removal  thereof 
exists  only  as  to  pari  of  them,  the  other  defendants  shall  be  tried; 
and  all  proceedings  had  against  them  in  the  county  in  which  the 
cause  is  pending,  shall  be  in  all  respects  as  if  no  order  of  removal 
been  made  as  to  any  defendant. 

29 
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CHAPTER  XI. 

BAIL. 

Sec,  2S6,  Admission  to  bail — what  is. 

See,  237.  Bail,  definition  of. 

Sec.  SS8.  Accused  admitted  to  hail — when. 

Sec.  289.  Poxcer  of  magistrate  to  take  hail. 

Sec.  240.  When  admission  to  hail,  matter  of  discretion,  notice  of 
application  given  to  district  attorney/. 

Sec.  241.  Dejmdant  admitted  to  hail  on  appeal  in  certain  easen. 

Sec.  242.  Defendant  admitted  to  bail  before  conviction  in  certain 
cases. 

See.  24s.  Haw  defendant  admitted  to  hail  on  appeal. 

See.  244"  Sow  hail  is  put  in. 

Sec.  245.  Qualifications  of  hail. 

Sec.  246.  Bail  to  justify  by  affidavit. 

Sec.  247.   What  officers  may  take  recognizances. 

Sec.  248.   What  aone  with  recognizance. 

Sec.  249.  Defendant  may  deposit  money  instead  of  giving  bail. 

Sec.  250.  Sheriff  may  take  recognizance  in  certain  cases. 

Sec.  251.  Of  surety  surrendering  principal. 

Sec.  252.  How  hail  discharged  after  forfeiture  of  recognizance. 

Sec.  253.  Certified  copy  of  recognizance  delivered  to  sheriff. 

Sec.  254*  Defendant  surrendered  may  give  other  hail. 

See.  255.   Unless  defendant  appear  hail  forfeited. 

See.  256.  Prosecuting  attorney  may  proceed  against  hail. 

Sec.  257.  Defect  of  form,  ^c,  not  to  defeat  recognizance. 

Sec.  258.  Forfeited  recognizance  collectable  after  defendant  ar- 
rested. 

Sec.  259.  Cause  continued  from  time  to  time. 

Sec.  260.   When  defendant  arrested  court  to  fix  hail. 

See.  261.  Clerk  to  endorse  on  warrant. 

Sec.  262.  Money  deposited  in  place  of  hail  may  he  returned. 

Sec.  263.  Defendant  admitted  to  haU  may  be  re-arrested. 

Sec.  264*  Order  of  recommittal — what  to  contain. 

Sec.  265.  Defendant  arrested  in  any  county. 

Sec.  266.  If  defendant  convicted  must  he  committed. 

Sec.  267.  If  offence  bailable  amount  endorsed  on  order. 

Sec.  268.  Bail — by  whom  taken  in  such  case. 

Section  236.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from  actual 
custody  upon  the  taking  of  bail. 

Sec.  237.  The  taking  of  bail  consists  in  the  acceptance  of  a 
competent  court,  magistrate,  or  legally  authorized  officer,  of  the 
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recognizaDce  of  a  sufficient  bond  for  the  appearance  of  the  defen- 
dant according  to  the  terms  of  the  recognizance,  or  that  the 
obligor  will  pay  the  territory  of  Montana  a  specified  pum. 

Sec.  238.  A  person  charged  with  an  oflFence  may  be  admitted 
to  bail  before  conviction  as  follows:  First.  As  a  matter  of  discre- 
tioD  in  all  cases  where  the  punishment  is  death,  except  where  the 
proof  is  evident  and  the  presumption  great.  Second.  As  a  matter 
of  right  in  all  other  cases. 

Sec.  239.  Any  magistrate  who  has  held  any  defendant  to 
answer  a  bailable  offence,  and  any  court  or  judge  thereof,  or  in 
his  absence,  the  clerk  thereof,  in  which  a  defendant  has  been  in- 
dicted, and  any  magistrate  having  the  power  to  issue  a  writ  of 
habeas  corpus,  when  the  defendant  is  brought  before  him  thereon, 
shall  have  the  power  to  make  any  order  admitting  the  defendant 
to  bail,  fixing  the  amount  thereof. 

Sec.  240.  when  the  admission  to  bail  is  a  matter  of  discretion, 
the  court  or  officer  by  whom  it  may  be  ordered  shall  require  such 
notice  of  the  application  therefor,  as  he  may  deem  reasonable,  to 
be  given  to  the  district  attorney  of  the  district  where  the  exami- 
nation is  held. 

Sec.  241.  After  the  conviction  of  an  offence  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be  admitted  to 
bail :  First.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only.  Second.  As  a  matter  of  discre- 
tion, in  all  ottier  cases. 

Sec.  242.  Before  conviction,  a  defendant  may  be  admitted  to 
bail:  First.  For  his  appearance  before  a  magistrate  on  an  exami- 
nation of  the  charge  before  being  held  to  answer.  Second.  To 
appear  at  the  court  before  which  the  magistrate  is  required  to 
return  the  depositions  and  statement,  together  with  the  com- 
plaint and  the  orders  thereon,  upon  the  defendant  being  held  to 
answer  after  examination.  Thira.  After  indictment,  either  before 
the  warrant  has  issued  for  the  arrest  of  (the)  defendant,  or  upon 
an  order  of  court  fixing  or  enlarging  the  amount  of  bail,  or  upon 
his  being  surrendered  by  his  bail,  to  answer  the  indictment  in  the 
court  in  which  it  has  been  found,  or  to  which  it  may  be  sent  or 
removed  for  trial. 

Sec.  243.  After  conviction,  and  on  appeal,  the  defendant  may 
be  admitted  to  bail  as  follows :  First,  if  the  appeal  be  from  a 
judgment  imposing  a  fine  only,  on  the  cognizance  of  bail  that  he 
will  pay  the  same,  or  such  part  of  it  as  the  court  may  direct,  if 
the  judgment  be  affirmed  or  modified  or  the  appeal  dismissed. 
Second.  If  the  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  such  judgment,  upon  its 
being  affirmed  or  modified,  or  upon  the  appeal  being  dismissed. 

Sec.  244.  Bail  for  the  appearance  of  a  aefendant  is  put  in  by  a 
written  recognizance  executed  by  two  sufficient  sureties,  with  or 
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without  the  defendant,  in  the  discretion  of  the  officer  taking  the 
same. 

Sec.  245.  The  qualifications  of  bail  shall  be  as  follows :  First. 
Each  of  them  must  be  a  resident  and  a  house-holder,  or  free- 
holder, within  the  territory  and  the  district  where  the  bail  is 
oflFered,  within  the  discretion  of  the  officer  taking  the  same. 
Second.  They  must  each  be  worth  the  amount  specified  in  the  re- 
cognizance in  property  within  the  territory,  exclusive  of  property 
exempt  from  execution,  over  and  above  all  other  debts  and  liabilities. 
The  officer  taking  the  bail,  however,  may  allow  more  than  two  bail 
to  justify  in  amounts  less  than  that  expressed  in  the  recognizance, 
if  the  whole  justification  be  equivalent  to  that  of  two  sufficient 
bail. 

Sec.  246.  The  bail  shall,  in  all  cases,  justify  by  affidavit  taken 
before  some  legally  authorized  officer;  the  affidavit  must  state 
that  they  each  possess  the  qualifications  provided  in  the  above 
section ;  the  officer  taking  the  bail  may,  in  his  discretion,  examine 
the  sureties  as  to  their  property,  the  amount  and  nature  of  it,  and 
where  the  same  is  at  the  time. 

Sec.  247.  Any  officer  authorized  to  execute  a  warrant  in  a 
criminal  action,  may  take  the  recognizance  and  approve  the  bail. 
He  may  administer  oaths  and  examine  bail  as  to  sufficiency. 

Sec.  248.  Every  recognizance  taken  by  any  peace  officer  must 
be  certified  by  him  forthwith,  to  the  clerk  of  the  court  to  which 
the  defendant  is  recognized.  The  clerk  must  thereupon  record  the 
recognizance  in  the  order  book,  and  from  the  time  of  filing  it  shall 
have  the  same  effect  as  if  taken  in  open  court. 

•  Seo.  249.  The  defendant  may,  in  place  of  giving  bail,  deposit 
with  the  clerk  of  the  court  to  which  the  defendant  is  held  to  an- 
swer, the  sum  of  money  mentioned  in  the  order,  and  upon  deliv- 
ering to  the  sheriff  the  certificate  of  deposit,  he  must  be  discharged 
from  custody. 

Sec.  250.  When  any  person  is  committed  for  an  offence,  and 
the  amount  of  bail  is  specified  in  the  warrant  of  commitment,  the 
sheriff  may  take  the  recognizance,  and  approve  the  the  bail. 

Sec.  261.  When  a  surety  desires  to  surrender  his  principal,  he 
may  procure  a  copy  of  the  recognizance  from  the  clerk ;  by  virtue 
of  which,  the  bail,  or  any  person  authorized  by  him,  may  take  the 
principal,  in  anv  county  within  the  territory. 

Sec.  252.  The  bail,  at  any  time  before  final  judgment  against 
him,  on  a  forfeiture  of  the  recognizance,  may  surrender  his  prin- 
cipal in  open  court,  or  to  the  sheriff;  and  upon  payment  of  all 
costs,  may  thereupon  be  discharged  from  all  further  liability  upon 
the  recognizance. 

Sec.  263..  The  bail  must  deliver  a  certified  copy  of  the  recog- 
nizance to  the  sheriff,  with  the  principal ;  and  the  sheriff  must 
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accept  the  surrender  of  the  principal,  and  acknowledge  it  in 
writing. 

Sec.  254.  Any  defendant  so  surrendered  may  give  other  bail 
or  remain  in  custody  until  discharged  by  due  course  of  law. 

Sec.  256.  If,  without  suflScient  excuse,  the  defendant  neglect 
to  appear  for  trial  or  judgment,  or  upon  any  other  occasion,  when 
his  presence  in  court  may  be  lawfully  required  according  to  the 
conditions  of  his  recognizance,  the  court  must  direct  the  fact 
to  be  entered  upon  the  minutes,  and  the  recognizance  of  bail,  or 
money  depositea  as  bail,  as  the  case  may  be,  shall  thereupon  be 
forfeited. 

Sec.  256.  The  attorney  prosecuting  may,  at  any  time  after  the 
adjournment  of  the  court,  proceed  by  action  against  the  bail  upon 
the  recognizance.  Said  action  shall  be  governed  by  the  rules  of 
civil  pleading,  so  far  as  applicable. 

Sec.  257.  No  action  upon  a  recognizance  may  be  defeated  for 
any  defect  of  form,  or  any  omission  of  recital,  condition  or  under- 
taking therein,  or  neglect  of  the  clerk  to  indorse  or  record  it,  but 
the  sureties  shall  be  bound  thereby,  to  the  full  amount  specified 
therein.  A  recognizance  may  be  recorded  after  execution  is 
awarded. 

Sec.  258.  Any  recognizance  forfeited  by  the  prisoner  shall 
be  collectable  upon  execution,  although  he  be  afterwards  arrested 
on  the  original  charge,  unless  remitted  by  the  court  for  cause 
shown. 

Sec.  259.  If  any  person  indicted  for  a  criminal  offence,  abscond 
or  flee  from  justice,  or  cannot  be  found  to  be  served  with  process ; 
or  being  let  to  bail,  shall  not  appear  according  to  the  condition 
of  the  recognizance,  the  cause  may  be  continued  from  time  to  time 
without  issuing  process  on  the  inaictment;  and  such  process  may 
be  issued  at  any  time,  upon  the  application  of  the  attorney  prose- 
cuting. 

Sec.  260.  Whenever  any  person  is  indicted  for  any  bailable 
offence,  it  shall  be  the  duty  of  the  court,  at  the  time  the  indict- 
nient  is  presented  and  filed,  to  make  an  order,  to  be  entered  in  th  ^ 
minutes,  of  the  amount  in  which  the  defendant  shall  be  admitted 
to  bail,  unless  the  court  deem  it  best  to  endorse  such  order  on  the 
warrant. 

Sec.  261.  When  the  order  fixing  the  amount  of  bail  is  entered 
in  the  minute?,  the  clerk  will  endorse  the  same  on  the  warrant  of 
arrest. 

Sec.  262.  If  any  money  has  been  deposited  instead  of  bail,  and 
tbe  defendant,  at  any  time  before  the  forfeiture  thereof,  shall  sur- 
render himself  to  the  oflBcer  to  whom  the  commitment  was  directed, 
lipon  the  defendant  giving  the  district  attorney  of  the  district  five 
%'3  notice  of  his  intention  to  apply  for  a  return  of  the  deposit, 
<'^nd,  at  the  same  time,  serving  a  certificate  of  the  officer  to  whom 
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he  has  delivered  himself  of  the  fact,  he  shall  be  entitled  to  an 
order  of  the  court,  or  the  judge  thereof,  if  the  court  is  not  in  ses- 
sion, that  the  deposit  be  returned  to  him. 

Sec.  263.  The  court  to  which  the  committing  magistrate  held 
the  defendant  to  answer,  or  in  which  an  indictment  or  an  appeal 
is  pending,  or  to  which  a  judgment  on  appeal  is  remitted  to  be 
carried  into  eflfect,  may,  by  an  order  to  be  entered  in  its  minutes, 
direct  the  re-arrest  of  the  defendant,  and  his  commitment  to  the 
officer  to  whose  custody  he  had  been  committed  at  the  time  of 
giving  bail,  in  the  following  cases :  First.  When,  by  reason  of 
his  failure  to  appear,  he  has  incurred  a  forfeiture  of  his  bail,  or 
the  money  deposited  instead  thereof.  Second.  When  it  satisfac- 
torily appears  to  the  court  that  his  bail,  or  either  of  them,  are 
dead  or  insufficient,  or  removed  from  the  territory.  Third.  When 
a  defendant  has  been  held  to  answer  a  criminal  charge  and  has 
been  admitted  to  bail,  and  thereafter  is  indicted  for  a  felony,  the 
court  in  which  the  indictment  is  presented  may  order  the  defen- 
dant to  be  committed  to  actual  custody,  unless  he  give  bail  in  an 
increased  amount,  to  be  specified  in  the  order. 

Sec.  264.  The  order  for  the  recommitment  of  the  defendant  shall 
recite  generally  the  facts  upon  which  it  is  founded,  and  shall  direct 
that  the  defenaant  be  arrested  by  any  sheriflF,  constable,  marshal, 
or  policeman  within  this  territory  and  committed  to  the  sheriff  of 
the  county  where  the  case  is  pending  or  the  conviction  had,  as 
the  case  may  be,  to  be  detained  until  legally  discharged. 

Sec.  265.  The  defendant  may  be  arrested  pursuant  to  this 
order,  or  upon  a  certified  copy  thereof,  in  any  county  in  the  ter- 
ritory, in  the  same  manner  as  upon  warrants  of  arrest. 

Sec.  266.  If  the  order  recite  as  the  grounds  upon  which  it  is 
made,  the  failure  of  the  defendant  to  appear  for  judgment,  upon 
conviction,  the  defendant  must  be  committed  according  to  the  re- 
quirements of  the  order. 

Sec.  267.  If  the  order  be  for  any  other  cause,  and  the  offence 
be  bailable,  the  court  must  fix  the  amount  of  bail  by  an  endorse- 
ment on  the  order,  and  may  recite  the  order  that  the  defendant 
be  admitted  to  bail  in  such  sum. 

Sec.  268.  In  such  cases,  bail  may  be  taken  by  any  one  legally 
authorized  to  take  bail. 

CHAPTER  XIL 

TRIAL,   AND   INCIDENTS  CONNECTED  THEREWITH. 

Sec.  269,  As  to  notice  for  continuance, 

ISec,  270,  Continuance  granted — when. 

Sec,  271,  Territory  may  obtain  continuance. 

Sec,  272,  As  to  continuance  after  defendant  has  pleaded. 
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Sec,  ins.  If  aauBt  not  continued,  set  for  trial. 

See.  9>H,  Time  aUowed  defendant  to  prepare  for  trial. 

See.  S76.  Misdemeanor  may  be  tried  by  court  on  consent. 

Sec.  £76.  Trial  juror — qualifications  of. 

See.  277.  Challenges  allowed  defendant 

Sec.  i78.  Challenges  allowed  territory. 

See.  279.  As  to  juror  if  off ence  punishable  toith  death. 

See.  280.  Belief  that  punishment  too  severe  disqualifies  juror. 

See.  28L  Persc/ns  oflcin  to  prosecutor  or  defendant,  disqualified. 

See.  282.  Trial  juries — how  formed. 

See.  283,  Challenge  may  be  interposed. 

See.  28^,  Challenge  to  the  panel. 

See.  286.  Challenge  to  panel — how  made. 

See.  286.  Challenge  to  individual  juror — causes  for. 

See.  287.  Causes  of  challenge  tried  by  court. 

See.  288.   Witnesses  on  tried  of  challenge  may  be  produced. 

See.  289.  When  challenges  interposed. 

See.  290.  Juror  excused  after  sworn  ;  panel — how  filled. 

See.  291,  Trial  on  indictment  for  felony. 

See.  292.  Of  the  proceedings  en  trial. 

See.  293.  Of  the  atter^nce  of  witnesses  and  their  examination. 

Sec.  29^.  In  trials  for  treason. 

See.  295.  In  trials  for  conspiracy. 

See.  296.  Proof  on  indictment  for  rape. 

See.  297.  Proof  of  existence  of  a  corporation. 

Sec  298.  Injured  party  not  disqvuilified  as  mitness. 

See.  299.  Of  experts  as  witnesses. 

See.  300.  Gaming — competent  witnesses. 

Sec.  301.  As  to  separate  trials  of  defendants  jointly  indicted. 

See.  302.  Person  indicted  remaining  injaU  after  second  term  to 

be  discharged;  exception. 
See.  303.  Persons  indicted  and  on  bail,  not  tried  by  end  of  their 

term,  discharged;  exception. 
See.  304,.  Application  for  discharge  under  last  txjoo  sections. 
&c.  305.  How  indictment  nolle  prosequied. 
Sec.  306.  Order  of  procedure  on  trial. 
See.  307.  As  to  reasonable  doubt. 
See.  308.  Discharging  of  defendant  to  give  evidence. 
See.  309.  Mistake  in  charging  offence. 
See.  310.  When  defendant  prosecuted  in  wrong  county. 
Sec.  311.  When  jury  discharged  under  last  two  sections. 
^*  312.  Conviction  or  CLcquittal;  extent  of  bar. 
See.  SIS.  If  a  juror  has  personal  knowledge  material,  ^c. 
See,  314..  Separation  of  the  jury. 
'Sec.  316.  As  to  the  jury  after  cause  submitted. 
See.  316.  Accomplice;  testimony  of . 
See.  517.  Jury  mwj  be  discharged — when. 
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Sec,  318.   When  it  appears  offence  cammiUed  in  another  distriet. 

Sec.  319.  Defendant  discharged  if  no  warrant  produced. 

Sec.  320.  Certified  copy  of  indictment,  4^c.,  transmitted. 

Sec.  3^1.  Jury  may  view  place  where  matericdfact  occurred. 

Sec.  3S2.  Jury  allowed  to  separate — when. 

Sec.  323.  If  jury  kept  together,  to  be  boarded  and  lodged. 

Sec.  324.  If  juror  become  sick. 

See.  326.  Duty  of  court  in  charging  jury. 

Sec.  326.  EUher  party  may  present  written  charges. 

Sec.  327.  Exceptions  to  riding  of  court. 

Sec.  328.  Suitable  room  praised  for  jury. 

Sec.  329.  Jury  may  be  further  instructed. 

Sec.  330.  Jury  may  be  discharged  if  cannot  agree,  ^c. 

Sec.  331.   When  defendant  tried  again. 

Sec.  332.   While  jury  absent  court  to  continue  open. 

Sec.  333.   When  jury  have  agreed,  proceeding. 

Sec.  334,.  Jury  may  be  polled. 

Sec.  335.   When  jury  polled,  duty  of  juror. 

Sec.  336.  If  defendant  not  guilty,  discharged;  if  verdict  guilty, 
committed. 

Sec.  337.  If  defendant  committed,  bail  exonerated  or  money  re- 
funded. 

Sec.  338.  Exceptions  by  defendant  cm  trial. 

Sec.  339.  Exceptions  by  territory  on  trial. 

Sec.  340.  If  cause  ajmeahd  by  territory  and  new  trial  granted. 

Sec.  34.1.  Where  different  degrees  contained  in  offence,  jury  shall 
specify  the  degree  on  conviction. 

Sec.  34.2.  Jury  to  find  value  of  property. 

Sec.  34s.  If  jury  have  discretion,  may  assess  punishment. 

Sec.  344.  If  jury  do  not  assess,  court  may  do  so. 

Sec.  34^.  If  jury  assess  below  limit,  court  shall  rcTider  judg- 
ment. 

Sec.  346.  If  jury  exceed  limit,  court  shall  render  judgment. 

Sec.  347.  Court  may  reduce  punishment. 

Section  269.  At  the  time  the  defendant  makes  his  plea  to  the 
indictment  he  must  notify  the  court  of  his  desire,  if  he  have  any,  for 
a  continuance  of  his  cause  to  some  particular  day,  or  for  the  term ; 
and  if  he  desires  any  continuance,  he  must  file  his  affidavit,  show- 
ing good  cause  therefor,  within  such  time  as  the  court  may  grant. 

Bee.  270.  For  good  cause  shown,  the  court  may  grant  a  con- 
tinuance for  any  number  of  days,  or  for  the  term ;  any  caus^ 
which  would  be  considered  a  good  one  for  a  continuance  in  a  civil 
case,  shall  be  considered  sufficient  in  a  criminal  action. 

Sec.  271.  The  territory  may  obtain  a  continuance  for  the  same 
reasons,  and  must  give  the  same  notice  therefor  as  the  defend- 
ant, and  be  subject  to  the  same  restrictions ;  the  district  attorney, 
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or  any  one  acquainted  with   the  facts,  may   make  the  proper 
affidavit. 

Sec.  272.  If  neither  the  defendant  or  the  territory  notify  the 
court  at  the  time  the  defendant  pleads  of  a  desire  for  a  contin- 
uance, neither  shall  be  entitled  to  make  the  application  thereafter 
for  any  cause  which  existed  at  that  time,  ana  of  which  the  party 
making  the  application  had  knowledge,  or  could  have  had  knowl- 
edge; any  application  made  after  that  time  must  be  for  a  cause 
which  arose,  or  has  come  to  the  knowledge  of  the  applicant,  since 
the  making  of  the  plea. 

Sec.  273.  If  the  case  is  not  continued,  it  shall  be  set  down  for 
trial  on  some  certain  day,  in  the  order  in  which  it  appears  on  the 
docket,  unless  by  consent  it  is  set  down  for  trial  out  of  its  order. 

Sec.  274.  If  the  defendant,  however,  desire,  he  shall  have  two 
days  after  he  makes  his  plea  in  which  to  prepare  for  trial. 

Sec.  275.  In  any  indictments  for  a  misdemeanor,  by  the  consent 
of  defendant  or  his  counsel  and  the  district  attorney,  the  issue 
may  be  submitted  to  the  court ;  but  in  all  other  cases,  the  issue 
must  be  submitted  to  a  jury. 

Sec.  276.  The  qualifications  of  a  trial  juror  in  criminal  ac- 
tions must  be  the  same  as  in  civil  cases,  according  to  the  laws  of 
this  territory. 

Sec.  277.  The  defendant,  in  every  indictment  for  a  criminal 
offence,  shall  be  entitled  to  a  peremptory  challenge  of  jurors  in  the 
following  cases,  and  to  the  numbers  as  follows :  First.  If  the 
offence  charged  be  punishable  with  death,  or  by  imprisonment  not 
less  than  for  life,  challenges  to  the  number  of  ten,  and  no  more. 
Second.  If  the  offence  be  punishable  with  like  imprisonment,  not 
less  than  a  specified  number  of  years,  and  no  limit  to  the  dura- 
tion of  such  imprisonment  is  declared,  to  the  number  of  eight,  and 
no  more.  Third.  In  anv  other  case  punishable  with  imprisonment 
in  the  penitentiary,  to  the  number  of  six,  and  no  more.  Fourth. 
In  cases  not  punishable  with  death  or  imprisonment  in  the  peni- 
tentiary, to  tne  number  of  four,  and  no  more. 

Sec.  278.  In  all  criminal  trials  the  territory  may  challenge 
half  the  number  of  jurors  allowed  the  defendant  by  the  preceding 
section. 

Sec.  279.  If  the  offence  cl^firged  be  punishable  with  death,  any 
person  entertaining  such  conscientious  opinions  as  would  preclude 
his  finding  the  defendant  guilty  shall  not  serve  as  a  juror. 

Sec.  280.  No  person  who  believes  that  the  punishment  fixed 
by  law  to  be  too  severe  for  the  offence,  or  entertains  any  opinion 
that  would  preclude  his  finding  the  defendant  guilty,  shall  be 
sworn  as  a  juror. 

Sec.  281.     When  any  indictment  alleges  the  offence  against  the 
person  or  property  of  another,  neither  the  injured  party  nor  any 
person  of  kin  to  him  shall  be  a  competent  juror  on  the  trial  of 
30 
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Buch  indictment;  nor  shall  any  person  of  kin  to  the  prosecutor  or 
defendant  in  any  case  serve  as  a  juror  on  the  trial  thereof. 

Sec.  282.  Trial  juries  for  criminal  actions  shall  be  formed  in 
the  same  manner  as  trial  juries  for  civil  actions. 

Sec.  283.  Either  party  may  interpose  a  challenge :  First.  To 
the  panel.     Second.  To  an  individual  juror  for  a  sufficient  cause. 

Sec.  284.  A  challenge  to  the  panel  may  be  interposed  for  the 
following  causes :  That  there  has  been  a  material  departure  from 
the  provisions  of  law  in  drawing  and  summoning  the  jury. 

Sec.  285.  All  challenges  to  the  panel  must  be  made  in  writiog, 
specifying  the  particular  ground  of  challenge ;  and  this  must  be 
done  before  the  jury  is  sworn. 

Sec.  286.  A  challenge  to  an  individual  juror  may  be  for  one 
of  the  following  causes  : — First.  A  conviction  for  felony,  when  the 
juror  has  not  been  fully  restored  to  the  rights  and  privileges  of  s 
citizen,  by  pardon.  Second.  A  want  of  any  of  the  qualifications 
prescribea  by  statute  for  a  juror.  Third.  Unsoundness  of  mind; 
or  such  a  defect  in  the  faculties  of  the  mind,  or  the  organs  of  the 
body,  as  renders  him  incapable  of  performing  the  duties  of  a  juror. 
Fourth.  Consanguinity  or  affinity,  within  the  fourth  degree,  to 
the  person  alleged  to  be  injured  by  the  oflFence  charged,  or  on 
whose  complaint  the  prosecution  was  instituted,  or  to  the  defend- 
ant. Fifth.  Standing  in  the  relation  of  guardian  or  ward,  master 
and  servant,  landlord  and  tenant;  being  a  member  of  the  family 
of  defendant,  or  of  the  person  alleged  to  be  injured  by  the  offence 
charged,  or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  the  employ  of  either  of  these,  or  the  defendant,  on  wages. 
Sixth.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or 
having  complained  against,  or  being  accused  by,  him,  in  a  criminal 
action.  Seventh.  Having  served  on  the  grand  jury  which  found 
the  indictment.  Eighth.  Having  served  on  a  trial  jury,  which 
has  tried  another  person,  who  was  charged  with  the  same  offence, 
in  the  same  indictment,  as  the  defendant.  Ninth.  Having  been 
one  of  a  jury,  formerly  sworn  on  a  trial  jury  to  try  the  same  in- 
dictment, which  was  discharged  without  a  verdict,  after  the  case 
was  submitted  to  it.  Tenth.  Having  served  on  (a)  jury  in  a  civil 
action,  brought  against  the  defendant,  for  the  act  charged  as  an 
offience.  Eleventh.  Having  formecj  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant  of  the  crime  charged 
in  the  indictment,  or  on  any  material  fact  to  be  tried,  if  it  appear 
that  such  opinion  would  prejudice  or  bias  the  mind  of  the  juror. 
Twelfth.  That  a  juror  is  a  material  witness  for  either  party,  or 
has  been  a  material  witness  on  a  former  trial  of  the  issue.  Thir- 
teenth. Such  an  actual  bias  in  the  mind  of  the  juror  against  the 
defendant,  or  his  race,  as  would  show  that  he  is  inimical  to  him. 

Sec.  287.  The  court  shall  try  all  challenges,  whether  for  actual 
or  implied  bias. 
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Sec.  288.  Witnesses  may  be  introduced  by  either  party  in  sup- 
port of  any  challenge  for  bias,  when  the  juror  challenged  denies 
the  same. 

Sec.  289.  All  challenges  must  be  interposed  before  the  jury  is 
sworn;  unless  the  cause  of  challenge  be  discovered  after  the  jury 
is  sworn  and  before  the  introduction  of  any  evidence,  when  the 
court,  in  its  discretion,  may  allow  the  challenge  to  be  interposed. 

Sec.  290.  Whenever  a  juror  is  excused  from  the  jury,  after  it 
is  sworn,  upon  challenge  of  either  party,  the  panel  shall  be  filled 
in  the  same  manner  as  before  the  swearing  of  the  jury. 

Sec.  291.  No  person  indicted  for  a  felony  can  be  tried  unless 
he  be  personally  present  during  the  trial ;  nor  can  any  person  in- 
dicted for  any  other  oflFence  be  tried  unless  he  be  present,  or  some 
responsible  person  shall  have  executed  an  undertaking  to  pay  any 
fine  and  the  costs  that  may  be  adjudged  against  the  defendant  in 
such  action.  Every  person  indicted  shall  be  admitted  to  make 
lawful  proof,  by  competent  witnesses,  or  other  testimony  in  his 
defence. 

Sec.  292.  The  proceedings  prescribed  by  law  in  civil  cases,  in 
respect  to  the  impanelling  of  jurors,  the  keeping  of  them  together, 
and  the  manner  of  rendering  their  verdict,  shall  be  had  upon 
trials  of  indictments,  and  prosecutions  for  criminal  offences,  except 
in  cases  otherwise  provided  by  statute. 

Sec.  293.  The  provisions  of  law  in  civil  cases,  relative  to  com- 
pelling the  testimony  and  attendance  of  witnesses,  their  examina- 
tion on  oaths  and  affirmations,  and  proceedings  for  contempt,  to 
enforce  the  remedies  and  protect  the  rights  of  parties,  shall  extend 
to  criminal  cases,  so  far  as  they  are  in  their  nature  applicable 
thereto,  subject  to  the  provisions  contained  in  any  statute. 

Sec.  294.  In  trials  for  treason,  no  evidence  shall  be  given  of 
any  overt  act  that  is  not  expressly  laid  in  the  indictment,  and  no 
conviction  shall  be  had  upon  any  indictment  for  such  offence,  unless 
one  or  more  overt  acts  be  expressly  alleged  therein. 

Sec.  295.  In  trials  for  conspiracy,  in  those  cases  where  the 
overt  act  is  required  by  law  to  consummate  the  offence,  no  con- 
viction shall  be  had  unless  one  or  more  overt  acts  be  expressly 
alleged  in  the  indictment,  and  proved  on  the  trial ;  but  other  overt 
acts,  not  alleged  in  the  indictment,  may  be  given  in  evidence  on 
the  part  of  the  prosecution. 

Sec.  296.  Proof  of  actual  penetration  into  the  body  shall  be 
sufficient  to  sustain  an  indictment  for  rape,  or  for  crime  against 
nature. 

Sec.  297.  If  in  trial  or  proceeding,  in  a  criminal  case,  the  ex- 
istence, constitution,  or  powers  of  any  corporation  shall  ibecome 
material,  or  be  in  any  way  drawn  in  question,  it  shall  not  be 
necessary  to  produce  a  certified  copy  of  the  charter  or  act  of  incor- 
poration, but  the  same  may  be  proved  by  general  reputation,  or 
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by  the  printed  statute  book  of  the  state  government  or  country 
by  which  such  corporation  was  created. 

Sec.  298.  No  person  shall  be  rendered  incompetent  to  testify 
in  criminal  causes,  by  reason  of  his  being  the  person  injured  or 
defrauded,  or  intended  to  be  injured  or  defrauded,  or  that  would 
be  entitled  to  satisfaction  for  the  injury,  or  is  liable  to  pay  the 
costs  *of  the  prosecution. 

Sec.  299.  Persons  of  skill,  or  experts,  may  be  called  to  testify 
as  to  the  genuineness  of  a  note,  bill,  draft,  certificate  of  deposit, 
or  other  writing;  but  three  witnesses  at  least  shall  be  required 
to  prove  the  fact,  except  in  case  of  a  larceny  thereof. 

Sec.  300.  Any  person  called  as  a  witness  to  testify  against 
another,  for  gaming,  is  a  competent  witness  to  prove  the  offence, 
although  he  may  have  been  concerned  as  a  party,  and  shall  be 
compelled  to  testify  as  other  witnesses ;  but  he  shall  not  be  liable 
to  indictment  or  punishment  in  any  such  case. 

Sec.  301.  When  two  or  more  defendants  are  jointly  indicted 
for  any  felony,  any  one  defendant  requiring  it  shall  be  tried  sep- 
arately ;  in  other  cases,  defendants  jointly  indicted  shall  be  tried 
jointly  or  separately,  in  the  discretion  of  the  court. 

Sec.  302.  If  any  person  indicted  for  any  offence,  and  committed 
to  prison,  shall  not  be  brought  to  trial  before  the  end  of  the  second 
term  of  the  court  having  jurisdiction  of  the  offence,  which  shall 
be  held  after  the  indictment  is  found,  he  shall  be  entitled  to  be 
discharged,  so  far  as  it  relates  to  the  offence  for  which  he  was 
committed,  unless  the  delay  shall  be  granted  on  the  application  of 
the  prisoner,  or  shall  be  occasioned  by  the  want  of  time  to  try  the 
cause  at  such  second  term. 

Sec.  303.  If  any  person  indicted  for  any  offence,  and  held  to 
answer  on  bail,  shall  not  be  brought  to  trial  before  the  end  of  the 
third  term  of  the  court  in  which  the  cause  is  pending,  which  shall 
be  held  after  such  indictment  is  found,  he  shall  be  entitled  to  be 
discharged,  so  far  as  relates  to  such  offence,  unless  the  delay  be 
granted  on  his  application,  or  be  occasioned  by  the  want  of  time 
to  try  such  cause  at  such  third  term. 

Sec.  304.  •  If,  when  application  is  made  for  the  discharge  of  a 
defendant,  under  either  of  the  last  two  sections,  the  court  shall  be 
satisfied  there  is  material  evidence  on  the  part  of  the  territory, 
which  cannot  then  be  had ;  that  reasonable  exertions  have  been 
made  to  procure  the  same,  and  that  there  is  just  ground  to  believe 
that  such  evidence  can  be  had  at  the  succeeding  term ;  the  cause 
may  be  continued  to  the  next  term,  and  the  person  remanded  or 
admitted  to  bail,  as  the  case  may  require. 

Sec.  305.  No  indictment  shall  be  noUe  prosequied,  except  by 
order  of  the  court,  on  motion. 

Sec.  306.  The  jury  being  impanelled  and  sworn,  the  trial  shall 
proceed  in  the  following  order : — First.  The  attorney  prosecuting 
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must  state  the  case,  and  ofiFer  the  evidence  in  support  of  the  prose- 
cution. Second.  The  defendant,  or  his  counsel,  may  then  state 
his  defence,  and  offer  evidence  in  support  thereof.  Third.  The 
parties  may  respectively  offer  rebutting  testimony  only,  unless  the 
court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to 
offer  evidence  upon  their  original  case.  ^Fourth.  When  the  evi- 
dence is  concluded,  unless  the  case  is  submitted  without  argument, 
the  counsel  for  the  territory  shall  make  the  opening  argument,  the 
counsel  for  the  defendant  or  defendants  shall  follow,  and  the  counsel 
for  the  territory  shall  conclude  the  argument.  Fifth.  The  court 
shall  then  charge  the  jury,  in  writing,  and  give  such  instructions 
as  may  be  asked  by  the  parties ;  or  he  may,  in  his  discretion,  re- 
fuse to  give  the  same,  or  may  modify  the  same.  When  an  in- 
struction shall  be  given,  the  court  shall  write  upon  the  margin 
thereof,  "  given,"  When  such  instruction  shall  be  refused,  the 
court,  in  a  similar  manner,  shall  write  the  word,  "  refused."  All 
modifications  of  instructions  shall  be  in  writing.  No  refused  in- 
struction shall  be  read  in  the  hearing  of  the  jury ;  nor  shall  the 
court,  in  any  case,  make  any  oral  comments  to  the  jury  on  the  in- 
structions, unless  by  agreement  of  both  parties.  AH  instructions 
given  and  refused  snail  be  filed  among  the  papers  of  the  cause. 

Sec.  307.  When  there  is  reasonable  doubt  whether  his  guilt  is 
shown,  he  must  be  acquitted.  When  there  is  reasonable  doubt  in 
which  of  two  or  more  degrees  of  the  offence  he  is  guilty,  he  may 
be  convicted  of  the  lowest  degree  only. 

Sec.  308.  When  two  or  more  persons  are  included  in  one  prose- 
cution, the  court  may,  at  any  time  before  the  defendant  has  gone 
into  his  defence,  direct  any  defendant  to  be  discharged,  that  he 
may  be  a  witness  for  the  territory.  A  defendant  may,  also,  when 
there  is  not  sufficient  evidence  to  put  him  on  his  defence,  at  any 
time  before  the  evidence  is  closed,  be  discharged  by  the  court,  for 
the  purpose  of  giving  evidence  for  a  co-defendant.  The  order  of 
discharge  shall  be  a  bar  to  any  other  prosecution  for  the  same 
offence. 

Sec.  309.  When  it  appears,  at  any  time  before  verdict  or  judg- 
ment, that  a  mistake  has  been  made  in  charging  the  proper  offence, 
the  defendant  shall  not  be  discharged,  if  there  appears  good  cause 
to  detain  him  in  custody;  but  the  court  shall  commit  him,  or 
recognize  him,  to  answer  to  the  offence ;  and,  if  necessary,  recog- 
nize the  witnesses  to  appear  and  testify. 

Sec.  310.  When  it  appears,  at  any  time  before  judgment,  that 
the  defendant  is  prosecuted  in  a  county  not  having  jurisdiction, 
the  court  may  order  the  venue  of  the  indictment  to  be  corrected, 
and  direct  that  all  the  papers  and  proceedings  be  certified  and 
transferred  to  the  proper  court  of  the  proper  county,  and  recog- 
nize the  defendant  and  witnesses  to  appear  at  such  court  on  the 
first  day  of  the  next  term  thereafter,  and  the  prosecution  shall 
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proceed  in  the  latter  court  in  the  same  manner  as  if  it  had  been 
there  commenced. 

Sec.  311.  When  a  jury  has  been  empanelled  in  either  case, 
contemplated  in  the  last  two  preceding  sections,  such  jury  may  be 
discharged  without  prejudice  to  the  prosecution. 

Sec.  312.  When  the  defendant  has  been  convicted  or  acquitted 
upon  an  indictment  for  an  offence,  consisting  of  different  degrees, 
the  conviction  or  acquittal  shall  be  a  bar  to  another  indictment 
for  the  offence  charged  in  the  former,  or  for  any  lower  degree  of 
that  offence,  or  for  an  offence  necessarily  included  therein. 

Sec.  313.  If  a  juror  has  personal  knowledge  of  any  fact  material 
to  the  cause,  he  must  declare  it  to  the  court,  and  not  to  his  fellow- 
jurors  out  of  court ;  if  a  juror  declare  a  fact  material  to  the  cause 
to  his  fellow-jurors,  without  the  knowledge  of  the  court  and  de- 
fendant, he  may  be  punished  as  for  a  contempt. 

Sec.  314.  When  the  jurors  are  permitted  to  separate  after 
being  impanelled,  and  at  each  adjournment,  they  must  be  ad- 
monished by  the  court  that  it  is  their  duty  not  to  converse  among 
themselves,  nor  suffer  others  to  converse  with  them,  on  any  subject 
connected  with  the  trial,  or  to  form  or  express  an  opinion  thereon, 
until  the  cause  is  finally  submitted  to  them. 

Sec.  315.  After  hearing  the  charge,  the  jury  may  either  decide 
in  court  or  retire  for  deliberation:  They  must  retire  under  charge 
of  an  oflScer,  sworn  to  keep  them  together,  in  some  private  and 
convenient  place,  without  food,  except  such  as  the  court  shall 
order,  and  not  permit  any  person  to  speak  or  commiyjjgjt^ith 
them,  nor  do  so  himself,  unless  by  order  of -the  court,  Twp  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  and  return 
them  into  court  when  they  have  so  agreed,  or  when  ordered  by 
the  court.  The  officer  shall  not  communicate  to  any  person  the 
state  of  their  deliberations. 

Sec.  316.  A  conviction  Cannot  be  had  on  the  testimony  of  an 
accomplice,  unless  he  be  corroborated  by  such  other  evidence  as 
shall  tend  to  connect  the  defendant  with  the  commission  of  the 
offence  or  the  circumstances  thereof. 

Sec.  317.  The  court  may  direct  the  jury  in  any  case  to  be  dis- 
*  charged,  when  it  appears  that  it  has  no  jurisdiction  of  the  offence, 
or  that  the  facts  charged  in  the  indictment  do  not  constitute  an 
offence  punishable  by  law. 

Sec.  318.  When  a  jury  is  discharged  for  want  of  jurisdiction 
in  the  court  to  hear  and  determine  the  case,  and  it  appears  that 
the  offence  was  committed  within  the  jurisdiction  of  another 
district  in  this  territory,  the  court  shall  commit  the  defendant  for 
a  certain  time,  to  await  a  warrant  for  his  arrest  from  the  proper 
county,  and,  in  the  meantime,  the  defendant  may  be  admitted  to 
bail  under  the  usual  legal  restrictions  provided  in  cases  of  com- 
mitment on  preliminary  examination. 
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Sec.  319.  If  no  warrant  is  produced,  on  or  before  the  day  the 
defendant  is  recognized  to  appear,  in  such  case  he  shall  be  dis- 
charged, and  his  bail,  if  he  have  any,  be  exonerated. 

Sec.  320.  In  such  case  the  clerk  of  the  court  shall  forthwith 
transmit  a  certified  copy  of  the  indictment,  and  of  all  papers  filed 
in  tlie  action,  to  the  district  attorney  of  the  proper  county  at  the 
expense  of  that  county. 

Sec.  321.  Whenever,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  shall  view  the  place  in  which  the  oflFence  is  charged 
to  have  been  committed,  or  in  which  any  other  material  fact 
occurred,  it  may  order  the  Jury  to  be  conducted  in  a  body,  in  the 
custody  of  the  sheriff,  to  the  place,  which  may  be  shown  to  them 
by  a  person  appointed  by  the  court  for  that  purpose. 

Sec.  322.  up  to  the  time  that  the  case  is  submitted  to  the 
jury,  on  the  consent  of  both  the  district  attorney  and  the  attorney 
for  the  defendant,  the  jury,  in  the  discretion  of  the  court,  may  be 
allowed  to  separate,  but  not  afterwards. 

Sec.  323.  When  a  jury  is  required  to  be  kept  together,  the 
sheriff  shall  provide  them  with  board  and  lodging  at  the  expense 
of  the  county.  ' 

Sec.  324.  If,  before  the  conclusion  of  a  trial,  a  juror  become 
sick  80  as  to  be  unable  to  perform  his  duty,  the  court  may  order 
him  to  be  discharged ;  in  that  case  a  new  juror  may  be  sworn  and 
the  trial  begin  anew. 

Sec.  325.  •  In  charging  the  jury,  the  court  shall  state  to  them 
all  such  matters  of  law  as  it  shall  think  necessary  for  their  infor- 
mation in  giving  their  verdict. 

Sec.  326.  Either  party  may  present  to  the  court  any  written 
charges  upon  matters  of  law  and  request  (them)  to  be  given.  If 
the  court  think  (them)  to  be  correct  and  pertinent,  (they)  shall  be 
given;  if  not,  (they)  shall  be  refused. 

Sec.  327.  On  the  trial  of  any  indictment  or  prosecution  for  a 
criminal  offence,  exceptions  to  the  decisions  of  the  court  may  be 
made  in  the  same  cases  and  in  the  same  manner  as  provided  by 
law  in  civil  cases;  and  bills  of  exceptions  shall  be  settled,  signea, 
and  filed  as  allowed  by  law  in  civil  actions. 

Sec.  328.  A  room  shall  Be  provided  by  the  sheriff  of  each 
county  for  the  jury,  upon  their  retirement  for  deliberation,  with 
suitable  furniture,  lights,  and  fuel,  unless  the  same  shall  have 
already  been  furnished  by  the  county ;  such  room,  lights,  and 
fuel,  shall  be  charged  to  the  county. 

Sec.  329.  After  a  jury  has  retired,  if  they  so  decree,  they 
may  be  brought  before  the  court  for  further  instructions. 

Sec.  330.  After  the  case  has  been  submitted  to  the  jury,  if 
they  cannot  agree,  or  one  of  the  jury  become  so  sick  as  to  be 
unable  to  perform  his  duties  as  a  juror,  the  jury  may  be  dis- 
charged. 
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Sec.  331.  In  all  cases  where  a  jury  are  discharged  or  proven td 
from  giving  a  verdict  from  any  cause,  except  when  the  defendaDt 
is  discharged  from  indictment  during  the  progress  of  the  trial,  or 
after  the  cause  is  submitted  to  them,  for  v/ant  of  jurisdiction  in 
the  court,  or  because  the  territory  has  failed  to  make  out  a  case, 
or  when  the  defendant  has  made  good  his  plea,  the  case  may  be 
again  tried  at  the  same  or  another  term  of  court. 

Sec.  332.  While  the  jury  are  absent  considering  the  cause  sub- 
mitted to  them,  the  court  may  adjourn  from  time  to  time,  as  to 
other  business ;  but  it  shall  nevertheless  be  deemed  to  be  open 
for  every  purpose  connected  with  the  cause  submitted  to  the  jury, 
until  a  verdict  be  rendered  or  the  jury  discharged. 

Sec.  333.  When  the  jury  agree  upon  a  verdict,  they  must  be 
brought  into  court  and  their  names  called  by  the  clerk,  and  if 
all  be  present,  their  foreman  shall  deliver  their  verdict  to  the 
court,  who  may,  with  their  consent,  in  their  presence  correct  the 
same  as  to  matters  of  form;  the  court  shall  deliver  the  verdict  to 
the  clerk,  who  shall  file  and  record  the  same,  and  then  read  the 
same  to  the  jury,  and  ask  them  if  the  verdict  as  recorded  is  their 
verdict ;  if  all  of  the  jury  assent  thereto,  they  shall  be  discharged. 

Sec.  334.  If  either  party  desire  it,  the  jury  may  be  polled,  and 
if  it  be  found  that  the  verdict  presented  by  the  jury  is  not  the 
verdict  of  the  whole  jury,  the  court  may  send  the  jury  back  to 
their  room  to  further  consider  the  case,  or  discharge  the  same,  in 
its  discretion. 

Sec.  335.  Any  juror  who  shall  fail  to  declare  his  dissent  to  the 
verdict,  when  the  same  is  read  to  him  by  the  clerk,  if  he  do  so 
dissent,  may  be  dealt  with  by  the  court  for  contempt. 

Sec.  336.  When  the  jury  return  a  verdict  of  not  guilty,  the 
defendant  must  be  discharged  at  the  time ;  but  if  they  return  a 
verdict  of  guilty,  the  defendant  may  be  committed  to  the  custody 
of  the  proper  officer,  and  at  the  same  time  required  to  appear  on 
some  day  certain,  to  receive  the  judgment  of  the  court. 

Sec.  337.  When  a  defendant  is  committed,  his  bail  shall  be 
exonerated,  or  any  money  deposited  to  secure  his  appearance  re- 
funded. 

Sec.  338.  On  the  trial  of  an  indictment,  exceptions  may  be 
taken  by  the  defendant  to  any  decision  of  the  court  upon  matters 
of  law  affecting  his  substantial  rights. 

Sec.  339.  The  district  attorney,  or  any  counsel  for  the  terri- 
tory, may  except  to  any  decision  of  the  court  upon  a  question  of 
law,  in  admitting  or  rejecting  witnesses,  or  testimony,  or  in  decid- 
ing any  question  of  law,  not  a  matter  of  discretion,  or  in  giving 
or  refusing  any  instructions  to  the  jury,  when  the  case  is  finally 
submitted  to  them. 

Sec.  340.  If,  upon  appeal  to  the  supreme  court  in  any  criminal 
case,  on  the  part  of  the  territory,  it  is  found  that  the  district 
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court  committed  an  error  which  should  reverse  the  case,  and  a 
new  trial  be  granted,  it  shall  not  be  considered  that  the  defendant 
was  not  put  in  jeopardy  by  the  former  trial. 

Sec.  341.  Upon  the  trial  of  any  indictment  for  any  offence, 
when  by  law  there  may  be  conviction  of  different  degrees  of  such 
offence,  the  jury,  if  they  convict  the  defendant,  shall  specify  in 
their  verdict  of  what  degree  of  the  offence  they  find  the  defendant 
guilty. 

Sec.  342.  When  the  indictment  charges  an  offence  against  the 
property  of  another,  by  robbery,  theft,  fraud,  embezzlement,  or  the 
like,  the  iury,  on  conviction,  shall  ascertain  and  declare  in  their 
verdict  the  value  of  the  property  taken,  embezzled,  or  received, 
and  the  amount  restored,  if  any,  and  the  value  thereof;  but  their 
failure  to  do  so  shall  in  nowise  affect  the  validity  of  their  verdict. 

Sec.  343.  In  all  cases  of  a  verdict  of  conviction  for  any  offence, 
when  by  law  there  is  any  alternative  or  discretion  in  regard  to  the 
kind  or  extent  of  punishment  to  be  inflicted,  the  jury  may  assess 
and  declare  the  punishment  in  their  verdict ;  and  the  court  shall 
render  a  judgment  according  to  such  verdict,  except  as  hereinafter 
provided. 

Sec.  344.  When  a  jury  find  a  verdict  of  guilty,  and  fail  to 
agree  on  the  punishment  to  be  inflicted,  or  do  not  declare  such 
punishment  by  their  verdict,  or  assess  a  punishment  not  authorized 
by  law,  and  in  all  cases  of  judgment  by  confession,  the  court  shall 
assess  and  declare  the  punishment,  and  render  judgment  accord- 
ingly. 

Sec.  345.  If  the  jury  assess  a  punishment,  whether  of  impris- 
onnoent  or  fine,  below  the  limit  prescribed  by  law,  for  the  offence  of 
which  the  defendant  is  convicted,  the  court  shall  pronounce  sen- 
tence, and  render  judgment,  according  to  the  lowest  limit  pre- 
scribed by  law,  in  such  case. 

Sec.  346.  If  the  jury  assess  a  punishment,  whether  of  impris- 
onment or  fine,  greater  than  the  nighest  limit  declared  by  law, 
for  the  offence  of  which  they  convict  the  defendant,  the  court 
shall  disregard  the  excess,  and  pronounce  sentence,  and  render 
judgment,  according  to  the  highest  limit  prescribed  by  law  in  the 
particular  case. 

Sec.  347.  The  court  shall  have  power  in  all  cases  of  conviction, 
to  reduce  the  extent  or  duration  of  the  punis^en^  assessed  by  a 
jury,  if,  in  its  opinion,  the  conviction  is  proper,  jwithe  punishment 
^issessed  is  greater  than,  under  the  circumstances  of  the  case,  ought 
to  be  inflicted. 

31 
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CHAPTER  XIII. 

PROCEEDINGS  AFTER  TRIAL  AND  BEFORE  JUDGMENT. 

Sec,  848.  Bin  of  exceptions  to  be  settled  and  signed. 

Sec.  349.   What  must  contain. 

See.  360.  Filed  with  derk. 

Sec.  351.  New  trial — definition  of. 

Sec.  S5IS.  Granting  new  trial — ^ect  of. 

Sec.  363.  New  trial — when  granted. 

Sec.  364"   When  application  made. 

Sec.  356.   Written  notice  filed. 

Sec.  356.  Motion  to  arrest  judgment-— what  is — causes  for. 

Sec.  357.  Court  may  arrest  jtcdgment. 

Sec.  368.  Arrest  of  judgment — ej^ect  of. 

Sec.  359.  As  to  defendant,  when  judgment  arrested. 

Section  348.  A  bill  containing  the  exceptions  must  be  settled  and 
signed  by  the  judge,  and  filed  with  the  clerk  of  the  court,  within 
ten  days  after  the  trial  of  the  cause,  unless  further  time  be  granted 
for  good  cause  by  the  judge,  or  one  of  the  justices  of  the  supreme 
court. 

Sec.  349.  The  bill  of  exceptions  shall  contain  so  much  of  the 
evidence  only  as  is  necessary  to  present  the  question  of  law  upon 
which  the  exceptions  wore  taken,  and  the  judge  shall,  upon  the 
settlement  of  the  bill,  whether  agreed  to  by  the  parties  or  not, 
strike  out  evidence  and  other  matters  not  material  or  pertinent  to 
the  questions  raised. 

Sec.  350.  The  bill  of  exceptions  must  be  filed  with  the  clerk 
of  the  court,  as  soon  as  signed  by  the  judge. 

Sec.  351.  A  new  trial  is  a  re-examination  of  the  issue,  in  the 
same  court. 

Sec.  352.  The  granting  of  a  new  trial,  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  haa.  The  former  verdict 
cannot  be  used,  or  referred  to,  either  in  the  evidence  or  argument. 

Sec.  363.  The  court  may  grant  a  new  trial,  for  the  following 
causes,  or  any  of  them  :  First.  When  the  jurv  has  received  any 
evidence,  papers,  or  documents  not  authorized  by  the  court,  or  the 
court  has  admitted  illegal  testimony,  or  for  newly-discovered  evi- 
dence. Second.  When  the  jury  has  been  separated  without  leave 
of  the  court,  after  retiring  to  deliberate  upon  their  verdict,  or  have 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair  and  due 
consideration  of  the  case.  Third.  When  the  verdict  has  been  de- 
cided by  means,  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors.     Fourth.  When  the  court  has  misdirected  the 
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jury  in  a  material  matter  of  law.  Fifth.  When  the  verdict  is 
coDtrary  to  law  or  evidence ;  but  no  more  than  two  new  trials 
shall  be  granted  for  this  cause  alone. 

Sec.  354.  The  application  for  a  new  trial  must  be  made  before 
judgment. 

Sec.  355.  If  the  defendant  desires  to  make  a  motion  for  a  new 
trial,  he  must  file  a  written  notice  of  such  intention  within  twenty- 
four  hours  after  the  rendition  of  the  verdict. 

Sec.  356.  A  motion  in  arrest  of  judgment  is  an  application  on 
the  part  of  the  defendant,  that  no  judgment  be  rendered  on  a  ver- 
dict of  guilty,  or  finding  of  the  court ;  and  may  be  granted  by 
the  court  for  either  of  the  following  causes:  First.  That  the 
grand  jury  who  found  the  indictment  had  no  legal  authority  to 
inquire  into  the  ofience  charged,  bv  reason  of  it  not  being  within 
the  jurisdiction  of  the  court.  Second.  That  the  facts  stated  do 
not  constitute  a  public  ofience. 

Sec.  357.  The  court  may  also,  in  its  view  of  any  of  these  de- 
fects, arrest  the  judgment  without  motion. 

Sec.  358.  The  efiectof  allowing  a  motion  in  arrest  of  judgment 
is  to  place  the  defendant  in  the  same  situation  in  which  he  was 
before  the  indictment  was  found,  except  in  cases  otherwise  pro- 
vided for. 

Sec.  359.  When  judgment  is  arrested  in  any  case,  and  there  is 
reasonable  ground  to  believe  that  the  defendant  can  be  convicted 
of  an  offence,  if  properly  indicted,  the  court  may  order  the 
defendant  to  be  recommitted,  or  admitted  to  bail,  anew,  to  answer 
a  new  indictment. 


CHAPTER  XIV. 


JUDGMENT  AND  EXECUTION. 


Sec.  360.  If  judgment  not  arrested^  or  new  trial  granted,,  de- 
fendant sentenced. 

See.  S61,  Time  appointed  therefor. 

See.  S62.  Ifforjelony^  defendant  to  be  present ;  if  misdemecmor, 
may  be  absent. 

Sec.  363.  DefeTidard  brought  before  court,  if  in  custody. 

Sec.  364^  If  necessary f  defendant  arrested. 

Sec.  365.  Defendant  to  be  informed  of  verdict;  right  to*shoW' 
cause  dgainst  pronouncing  sentence. 

See,  366.  If  sufficient  cause  not  shovm,  judgment  pronomiesd. . 

See.  367.  If  ordered  ijopayfine^  committed  until  paid. 

See.  368.   When  prosecutor  adjudged  to  pay  costs. 
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Sec,  369,  Person  imprisoned  for  fine  and  costs,  when  and  haw 

discharged. 
Sec.  370.  Clerk  to  enter  jvdgment ;  court  to  inspect 
Sec.  371.  If  imprisonment  in  county  jail,  derk  to  deliver  sherif 

transcript. 
Sec.  372.  Clerk  to  deliver  certified  copy  of  sentence  to  sheriff; 

sheriff  to  execute  sentence. 
Sec.  373.  Power  of  sheriff  conveying  criminal  to  place  of  pun- 

ishment. 
Sec.  374,.  In  case  criminal  sentenced  to  death. 
Sec.  375.  Death  penalty,  manner  of  infliction. 
Sec.  376.  In  case  of  respite;  duty  of  sheriff. 
Sec,  377,  Sentence  of  death,  how  executed. 
Sec.  378,  Governor,  or  court,  may  sv^end  execution. 
Sec.  379.  If  after  sentence  criminal  become  insane;  proceeding 

of  inquiry. 
Sec.  380.  Prosecuting  attorney  shall  attend  inquiry. 
Sec,  381,  If  criminal  insane,  execution  suspended. 
Sec.  382,  Inquisition  transmitted  to  governor  ;  duty  of  governor. 
Sec.  383,  If  fefmoXe  criminal  be  pregnant;  proceedings. 
Sec,  384'.  If  such  female  quick  with  child,  execution  suspended. 
Sec,  385.  If  cause  of  suspension  ceases,  duty  of  governor. 
Sec,  386,  Moheas  corpus  to  issue,  when. 
Sec.  387.  Duty  of  court  when  criminal  brought  before  it 
Sec.  388.  Executions  for  fines  issued  by  derk,  end  of  term. 
Sec.  389.  If  defendant  unable  to  pay  fine,  how  released,  and 

when. 
Sec.  390,  Defendant  released  on  recommendation,  when. 
Sec.  391.  If  defendant  insane,  judgment  not  entered. 
Sec,  392.  If  defendant  declare  he  is  insane  ;  duty  of  court,  and 

proceeding  thereon. 

Section  360.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant,  on  a  plea  of  a  former  conviction  or  ac- 
quittal, if  the  judgment  be  not  arrested,  or  a  new  trial  granted, 
tne  court  shall  appoint  a  time  for  pronouncing  judgment. 

Sec.  361.  The  time  appointed  shall  be  at  least  two  days  after 
the  verdict,  if  the  court  remain  in  session  so  long ;  if  not,  then 
as  remote  a  time  as  can  conveniently  be  allowed. 

Sec.  362.  For  the  purposes  of  judgment,  if  the  conviction  be  for 
felony,  the  defendant  must  be  personally  present;  if  for  a  misde- 
meanor, judgment  may  be  pronounced  in  his  absence,  except 
where  the  punishment  is  by  imprisonment. 

Sec.  363.  When  the  defendant  is  convicted  of  any  offence,  if  be 
be  in  custody,  the  court  may  direct  the  officer  in  whose  custody 
he  is  to  bring  him  before  it  for  judgment. 

Sec.  364.    If  in  any  case  the  defendant  be  not  present  when  bis 
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personal  attendance  is  necessary,  the  court  may  order  the  clerk 
to  issue  a  warrant  for  his  arrest,  which  may  oe  served  in  any 
county  in  the  territory,  as  a  warrant  of  arrest  in  other  cases. 

Sec.  365.  When  the  defendant  appears  for  judgment,  he  must 
be  informed  by  the  court  of  the  verdict  of  the  jury,  and  askeS 
whether  he  have  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him. 

Sec.  366.  If  no  sufficient  cause  be  alleged,  or  appear  to  the 
court,  why  judgment  should  not  be  pronounced,  it  shall  thereupon 
be  rendered. 

Sec.  367.  When  the  defendant  is  adjudged  to  pay  any  fine  and 
costs,  the  court  shall  order  him  to  be  committed  to  the  jail  of  the 
county  until  the  same  be  paid. 

Sec.  368.  In  all  cases  in  which  the  prosecutor  shall  be 
adjudged  to  pay  the  costs,  he  shall  be  sentenced  to  pay  the  costs 
of  the  prosecution,  or  give  security  to  the  sheriff  to  pay  the  same 
in  ten  days,  and  stand  committed,  until  the  sentence  be  complied 
with. 

Sec.  369.  Any  person  imprisoned  for  failure  to  pay  any 
fine  or  costs,  shall  be  discharged  after  being  imprisoned  one  day 
for  every  five  dollars  of  the  fine  and  costs,  if  it  appear  by  affidavit 
or  other  proof  that  such  person  is  unable  to  pay  the  same ;  but 
execution  may  issue  against  the  property  of  the  defendant  or 
proeecutor,  as  on  other  judgments. 

Sec.  370.  Whenever  judgment  upon  a  conviction  shall  be  ren- 
dered in  any  court,  the  clerk  of  such  court  shall  enter  such  judg- 
ment fully  in  the  minutes,  stating  briefly  the  offence  for  which 
conviction  shall  have  been  had,  and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts ;  but  the  omission  of  this 
duty,  either  by  the  clerk  or  judge,  shall  in  nowise  affect  or  im- 
pair the  validity  of  the  judgment. 

Sec.  371.  Whenever  a  sentence  of  imprisonment  in  a  county  jail 
shall  be  pronounced  upon  any  person  convicted  of  any  offence, 
the  clerk  of  the  court  shall,  as  soon  as  may  be,  make  out  and  de- 
liver to  the  sheriff  of  the  county  a  transcript  of  the  entry  of  such 
conviction  and  of  the  sentence  thereupon,  duly  certified  by  such 
clerk,  which  shall  be  sufficient  authority  to  such  sheriff  to  execute 
such  sentence,  and  he  shall  execute  the  same  accordingly. 

Sec.  372.  When  any  criminal  shall  be  sentenced  to  any  punish- 
ment, the  clerk  of  the  court  in  which  the  sentence  was  passed 
shall  forthwith  deliver  a  certified  copy  thereof  to  the  sheriff  of  the 
county,  who  shall,  without  delay,  either  in  person  or  by  deputy, 
cause  such  criminal  to  receive  the  punishment  to  which  he  was 
sentenced. 

Sec.  373.  Such  sheriff  or  deputy,  while  conveying  the  criminal 
to  the  place  of  punishment,  shall  have  the  same  power  and  like 
authority  to  require  the  assistance  of  any  citizen  of  the  territory 
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in  securing  such  criminal,  and  retaking  him  if  he  shall  escape,  as 
such  sheriff  or  deputy  has  in  any  other  case ;  and  all  persons  who 
shall  neglect  or  refuse  to  assist  such  sheriff  or  deputy,  when  re- 
qijiired,  shall  be  liable  to  the  same  penalties  as  for  similar  refusals 
in  other  cases. 

Sec.  374.  Whenever  any  criminal  shall  be  sentenced  to  the 
punishment  of  death,  the  court  shall  cause  to  be  made  out,  sealed 
and  delivered  to  the  sheriff  of  the  county,  a  warrant,  statinc  such 
conviction  and  sentence,  and  appointing  a  day  on  which  such  sen- 
tence shall  be  executed,  which  snail  not  be  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  the  sentence. 

Sec.  375.  The  punishment  of  death  prescribed  by  law  must 
be  inflicted  by  hanging  by  the  neck,  atsucn  time  as  the  court  may 
adjudge. 

Sec.  376.  When  execution  of  such  sentence  is  respited  to  a 
further  day  by  the  governor,  the  sheriff  must  note  the  same  on  the 
warrant,  and  the  defendant  must  be  detained  in  custody  until  the 
day  to  which  the  respite  is  granted,  at  which  time  the  sheriff,  un- 
less the  judgment  is  revokea,  or  the  defendant  is  pardoned,  must 
execute  the  sentence,  between  the  hours  specifiea  in  the  judg- 
ment, and  return  the  warrant  with  the  respite. 

Sec.  377.  The  sentence  of  death  shall  be  executed  in  some  pri- 
vate enclosure,  as  near  the  jail  as  possible.  The  sheriff  shall  in- 
vite to  be  present  at  the  execution,  by  at  least  three  days'  notice, 
the  judge  of  the  court,  the  attorney  prosecuting,  and  the  clerk  of 
the  court,  together  with  two  physicians,  and  twelve  reputable 
citizens,  to  be  selected  by  him.  He  must  also,  at  the  request  of  the 
prisoner,  permit  any  minist-er  of  the  gospel  whom  tne  prisoner 
may  name,  and  any  of  his  relations  and  friends  whom  he  may  de- 
sire, not  exceeding  two,  to  attend  the  execution,  and  also  such 
peace  officers  as  tne  sheriff  may  deem  proper.  No  person  other 
than  those  mentioned  in  this  section  can  be  present  at  the  execu- 
tion, nor  can  any  person  under  age  be  allowed  to  witness  the 
same.  ^ 

Sec.  378.  For  good  cause  shown,  the  court  in  which  the  con- 
viction is  had,  or  the  governor,  may  prolong  the  time  or  suspend 
the  execution  of  any  criminal  sentenced  to  the  punishment  of 
death ;  and  no  other  court  or  officer  shall  have  such  authority,  ex- 
cept in  the  cases  and  in  the  manner  hereinafter  provided. 

Sec.  379.  If,  after  any  criminal  be  sentenced  to  the  punish- 
ment of  death,  the  sheriff  shall  have  cause  to  believe  that  such 
criminal  has  become  insane,  he  may  summon  a  jury  of  twelve 
competent  jurors,  with  the  concurrence  of  the  judge  of  the  court 
by  which  the  judgment  was  rendered,  to  inquire  into  such  in- 
sanity, giving  notice  thereof  to  the  attorney  prosecuting. 

Sec.  380.  The  attorney  prosecuting  shall  attend  such  inquiry, 
and  may  produce  witnesses  before  the  jury,  and  may  cause  suo- 


LAWS  OP  MONTANA  TEBRITOEY.  247 

pcenas  to  be  issued  by  the  clerk  for  that  purpose ;  and  disobe- 
dience thereto  may  be  punished  by  the  district  court  in  the  same 
manaer  as  in  other  cases. 

Sec.  381.  The  inquisition  of  the  jury  shall  be  signed  by  them 
and  by  the  sheriff.  If  it  be  found  that  such  criminal  is  insane, 
the  sheriff  shall  suspend  the  execution  of  the  sentence  until  he 
receive  a  warrant  from  the  governor,  or  from  the  supreme  or  dis- 
trict court,  as  hereinafter  authorized,  directing  the  execution  of 
the  criminal. 

Sea  382.  The  sheriff  shall  immediately  transmit  such  inqui- 
sition to  the  governor,  who  may,  as  soon  as  he  shall  be  convinced 
of  the  sanity  of  such  criminal,  issue  a  warrant  appointing  a^  time 
and  place  for  the  execution,  pursuant  to  his  sentence,  or  he 
may,  in  his  discretion,  commute  the  punishment  to  imprisonment 
for  life. 

Sec.  383.  If,  after  any  female  criminal  is  sentenced  to  the 
punishment  of  death,  the  sheriff  shall  have  reason  to  suspect  that 
she  is  pregnant,  he  shall,  in  like  manner,  summon  a  jury  of  six 
per&ons,  not  less  than  three  of  whom  shall  be  physicians,  and 
shall  give  notice  thereof  to  the  attorney  prosecuting,  who  shall 
attend,  and  the  proceedings  shall  be  had  as  provided  in  the  second 
preceding  section. 

Sec.  384.  The  inquisition  shall  be  signed  by  the  jury  and  the 
sheriff,  and  if  it  appear  that  such  female  ie  quick  with  child,  the 
sheriff  shall,  in  like  manner,  suspend  the  execution  of  her  sen- 
tence, and  transmit  the  inquisition  to  the  governor. 

Sec.  385.  Whenever  the  governor  and  court  shall  be  satisfied 
that  the  cause  of  such  suspension  no  longer  exists,  the  governor 
shall  issue  his  warrant,  appointing  a  day  for  the  execution  of  such 
criminal,  pursuant  to  her  sentence,  or  he  may,  at  his  discretion, 
commute  her  punishment  to  imprisonment  for  life. 

Sec.  386.  Whenever,  for  any  reason,  any  criminal  sentenced 
to  the  punishment  of  death  shall  not  have  been  executed  pur- 
suant to  such  sentence,  and  the  same  shall  stand  in  full  force,  the 
supreme  court,  or  the  district  court  of  the  county  in  which  the 
conviction  was  had,  on  the  application  of  the  attorney  prosecuting, 
shall  issue  a  writ  of  habeas  carpus  to  bring  such  criminal  before 
such  court;  or  if  he  be  at  large,  a  warrant  for  his  apprehension 
maybe  issued  by  such  court,  or  any  judge  thereof. 
r  Sec.  387.  Upon  such  criminal  being  brought  before  the  court, 
'ict^r8hall  proceed  to  inquire  into  the  facts,  and,  if  no  legal  reason 
exist  against  the  execution  of  such  sentence,  such  court  shall 
issue  a  warrant  to  the  sheriff  of  the  proper  county,  commanding 
him  to  do  execution  of  the  sentence,  at  such  time  as  shall  be 
appointed  therein;  which  shall  be  obeyed  by  the  sheriff  accord- 
ingly. 

Sec.  388.     It  shall  be  the  duty  of  the  clerk  of  the  district 
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court,  at  the  end  of  each  term,  to  issue  executions  for  all  fines 
imposed,  and  the  costs  of  convictions  in  criminal  cases  during  the 
term  and  remaining  unpaid,  which  shall  be  executed  in  the  same 
manner  as  executions  in  civil  cases,  and  the  property  of  the  de- 
fendant and  his  bail  may  be  seized  and  sold  thereon,  notwith- 
standing the  defendantmay  ^  in  custody  for  the  same  demand. 

Sec.  389.  Whex^/j^^dS^  of  fine  and  costs  is  entered  against 
a  defendant,  and  it  is  ordered  that  he  be  committed  until  the  same 
shall  be  paid,  if  the  defendant  prove  to  the  court,  or  judge  thereof, 
by  his  own  affidavit,  or  that  of  any  person,  that  he  is  unable 
to  pay  such  fine  and  costs,  or  any  part  thereof,  the  court,  or  judge 
therqpf,  may  order  the  sheriff  to  release  him,  upon  his  having 
been  confined  in  jail  one  day  for  every  five  dollars  of  such  fine 
and  costs,  or  any  portion  thereof  remaining  unpaid;  but  if  the 
defendant  do  not  prove  to  the  satisfaction  of  the  court,  or  judge 
thereof,  that  he  is  unable  to  pay  such  fine  and  costs,  or  any  part 
thereof,  he  shajl  not  be  released  from  confinement,  except  as  here- 
after provided,  unless  the  sheriff  has  made  the  same  upon  execu- 
tion out  of  his  property. 

Sec.  390.  Whenever  any  defendant  shall  have  been  committed 
to  jail  for  the  failure  to  pay  any  fine  and  costs  adjudged  against 
him,  and  has  failed  to  prove,  to  the  satisfaction  of  the  court,  or 
judge  thereof,  that  he  is  unable  to  pay  the  same,  or  any  part  thereof, 
the  court  may,  upon  the  joint  recommendation  of  tne  grand  jury 
and  prosecuting  attorney  for  the  county,  order  that  he  be  dis- 
charged from  custody  when  he  shall  have  served  one  day  for  every 
two  dollars  of  such  fine  and  costs. 

Sec.  391.  Judgment  shall  not  be  entered  against  any  defend- 
ant while  he  is  insane. 

Sec.  392.  If  any  defendant,  upon  whom  the  court  is  about  to 
pass  judgment,  declare  that  he  is  msane,  the  court,  if  he  finds  there 
is  reasonable  cause  for  believing  the  declaration,  may  order  a  jury 
to  be  empanelled  to  determine  the  fact;  and  witnesses  may  be  in- 
troduced on  the  part  of  the  defendant  and  the  territory.  If  the 
jury  find  that  the  defendant  is  insane,  the  court  shall  order  him 
to  be  placed  in  the  custody  of  the  person  provided  by  law  for  the 
keeping  of  insane  persons ;  if  no  such  person  be  provided,  then  to 
the  custody  of  some  suitable  person.  Whenever  it  shall  appear 
to  the  satisfaction  of  the  court  that  such  person  has  become  sane, 
he  shall  order  him  to  be  produced  for  judgment. 
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CHAPTER  XV. 


APPEALS. 


Sec,  S9S.  Appeal  to  supreme  court. 

See.  39 i.  Manner  of  talcing  appeal. 

See.  39S.  Appeal  by  territory — in  what  cases  taken. 

Sec.  396.  Ivne  in  which  must  be  taken. 

See.  397.  Hew  appeal  is  taken. 

See.  398.  Appeat  by  territory  does  not  stay  judgment  against  de- 

fendant. 
See.  399.  Appeal  not  to  stay  execution  ;  exceptions. 
Sec.  400.  Appeal  by  territory  from  question  reserved;  what  to 

be  certified. 
See.  401 »   When  appeal  stands  for  tried. 
See.  402.  When  several  defendants  tried,  one  may  appeal. 
Sec.  403.  Powers  of  appellate  court  on  appeal. 
See.  404.  If  judgment  reversed,  duty  of  supreme  court. 
See.  405.  Judgment  given  without  regard  to  technical  errors,  6fC,, 

unless  substarvtial  rights  affected. 
See.  4O6.  As  to  dismissal  for  injorrnmiiy. 
See.  407.  Judgment  of  affirmance — effect  of* 
Sec.  4O8.  Opinions  to  be  in  writing. 

Section  393.  An  appeal  to  the  supreme  court  may  be  taken  by 
the  defendant,  as  a  matter  of  right,  from  any  judgment  against 
him,  and,  upon  appeal,  any  decision  of  the  court  or  intermediate 
order,  made  in  the  progress  of  the  case,  may  be  reviewed. 

Sec.  394.  An  appeal  from  a  judgment  in  a  criminal  action, 
may  be  taken  in  the  manner  and  in  tne  cases  prescribed  in  this 
chapter. 

Sec.  395.  Appeal  to  the  supreme  court  may  be  taken  by  the 
territory  in  the  following  cases,  and  no  other :  First.  Upon  a 
judgment  for  the  defendant  in  quashing  or  setting  aside  an  indict- 
ment. Second.  Upon  an  order  of  the  court  arresting  the  judg- 
ment.   Third.  Upon  a  question  of  law  reserved  by  the  territorv. 

Sea  396.  The  aspeai  must  be  taken  within  six  months  after 
the  judgment  is  renaered,  and  the  transcript  must  be  filed  within 
thirty  days  after  the  appeal  is  taken. 

Sec.  397.  An  appeal  is  taken  by  the  service  of  a  notice  upon 
the  clerk  of  the  court  where  the  judgment  was  entered,  stating 
that  the  appellant  appeals  from  the  judgment.  If  taken  by  the 
defendant,  a  similar  notice  must  be  served  upon  the  attorney 
prosecuting.  If  taken  by  the  territory,  a  similar  notice  must  be 
32 
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served  upon  the  defendant,  if  he  can  be  found  in  the  county; 
if  not  found,  by  posting  up  a  notice  three  weeks,  in  the  clerk's 
office. 

Sec.  398.  An  appeal  taken  by  the  territory  in  no  case  stays  or 
affects  the  operation  of  the  judgment  in  favor  of  the  defendant 
until  the  judgment  is  reversed. 

Sec.  399.  An  appeal  taken  to  the  supreme  court,  from  a  judg- 
ment of  conviqtion,  aoes  not  stay  the  execution,  except  when  the 
judgment  is  for  a  fine,- or  fine  and  costs  only,  in  which  case  the 
execution  may  be  stayed  by  an  order  of  the  supreme  court  or  a 
judpre  thereof. 

Sec.  400.  In  case  of  an  appeal  from  a  question  reserved,  on  the 
part  of  the  territory,  it  is  not  necessary  for  the  clerk  of  the  court 
below  to  certify,  in  the  transcript,  any  part  of  the  proceedings 
and  records,  except  the  bill  of  exceptions  and  the  judgment  of  ac- 
quittal. When  the  question  reserved  is  defectively  stated,  the 
supreme  court  may  direct  any  other  part  of  the  proceedings  and 
record  to  be  certified  to  them. 

Sec.  401.  An  appeal  shall  stand  for  trial  immediately  after 
filing  the  transcript,  if  the  supreme  court  is  in  session ;  if  not  in 
session,  at  the  next  term  thereafter,  on  proof  of  notice  of  appeal  to 
the  appellee. 

Sec.  402.  When  several  defendants  are  tried  jointly,  any  one 
or  more  of  them  may  take  an  appeal ;  but  those  who  do  not  join 
in  the  appeal  shall  not  be  affected  thereby. 

Sec.  403.  The  appellate  court  may  reverse,  affirm,  or  modify 
the  judgment  appealed  from,  and  may,  if  necessary  or  proper,  order 
a  new  trial.  In  either  case  the  cause  must  be  remanded  to  the 
court  below,  with  proper  instructions  and  the  opinion  of  the  court, 
within  the  time  and  in  the  manner  to  be  prescribed  by  rule  of 
court. 

Sec.  404.  When  a  judgment  against  the  defendant  is  reversed, 
and  it  appears  that  no  offence  whatever  has  been  committed,  the 
supreme  court  must  direct  that  the  defendant  be  discharged ;  but 
if  it  appear  that  the  defendant  is  guilty  of  an  offence,  although 
defectively  charged  in  the  indictment,  the  supreme  court  must 
direct  the  prisoner  to  be  returned,  and  delivered  over  to  the  jailor 
of  the  proper  county,  there  to  abide  the  order  of  the  court  in  which 
he  was  convicted. 

Sec.  405.  On  an  appeal  the  court  must  gi«e  judgment,  without 
regard  to  technical  errors  or  defects,  or  to  exceptions,  which  do  not 
affect  the  substantial  rights  of  the  parties. 

Sec.  406.  An  appeal  shall  not  be  dismissed  for  any  informality 
or  defect  in  the  taking  thereof.  If  the  same  be  corrected  within  a 
reasonable  time  after  an  appeal  has  been  dismissed,  another  appeal 
may  be  taken. 

Sec.  407.     On  a  judgment  of  affirmance  against  the  defendant; 
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the  original  judgment  most  bo  carried  into  execution,  as  the  ap- 
pellate court  shall  direct. 

Sec.  408.  All  opinibns  of  the  supreme  court  in  criminal 
prosecutions  must  be  given  in  writing,  and  recorded  in  the  order 
book. 


CHAPTER  XVI. 

COSTS  IN  CRIMINAL   CASES. 

See.  409.  Costs  against  defendant  unsatisfied,  paid  by  county ; 

dviy  of  district  attorney ,  judge,  and  commissioners, 

as  to  costs. 
See,  4J0»  Costs,  in  offence  less  than  felony,  if  person  discharged. 
See.  411.  Costs  iffdomy  charged,  and  defendant  discharged. 
See.  41^.  If  defendant  acquitted  on  indictment,  jury  to  deter- 

mine  costs. 
See.  413.  Cases  not  otherwise  provided,  county  to  pay  costs. 
See.  414^  I^  case  of  conviction,  territory  to  pay  no  costs. 
Sec.  4^6.  Subpcenasfor  witnesses  in  crimirial  cases — costs. 
See.  416.  If  witness  once  recogriisted  or  subpoenaed — costs. 
See.  417.  Costs  for  ironing  prisoner,  medical  services,  ^c,  paid 

by  county. 
See.  41s.  Fines,  penalties,  and  forfeitures — to  whom  paid. 
See.  4^9.  Duty  ofderk  to  tax  costs. 
Sec.  4^0.  Duty  of  sheriff  to  make  out  fee  bill  and  deliver  to 

prosecuting  attorney;  prosecuting  attorney's  duties 

thereon. 
See.  4^1.  Clerk  to  keep  attendance  of  jurors  and  certify. 
y  See.  4^2.  Attendance  of  witnesses  made  under  oath;  county  to 

pay  derkfor  certain  services. 

Section  409.  In  case  the  defendant  shall  be  acquitted,  or  in  case 
he  shall  be  convicted,  and  executions  shall  issue  against  him  for 
the  costs,  and  shall  be  returned  unsatisfied  in  whole  or  in  part,  the 
costs  remaining  unpaid  shall  be  paid  by  the  county  in  wnich  the 
oSence  was  committed ;  and  in  case  the  conviction  or  acquittal 
shall  be  in  a  county  other  than  that  in  which  the  offence  was  com- 
mitted, it  shall  be  the  duty  of  the  judge  before  whom  the  trial 
was  had,  and  the  district  attorney  prosecuting  such  defendant,  to 
certify  under  their  hand,  authenticated  by  the  seal  of  the  court, 
the  amount  of  audi  costs ;  and  it  shall  be  the  duty  of  the  board 
of  county  commissioners  of  the  county  in  which  such  offence  was 
committed,  to  audit  and  allow  the  amount  of  such  costs,  and  issue 
an  order  therefor  upon  the  county  treasurer  of  such  county.  In 
all  cases,  except  for  a  felony,  when  the  indictment  shall  be  returned 
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"  not  a  true  bill,"  the  prosecutor  shall  be  adjudged  to  pay  the 
costs^  unless  the  grand  jury  shall  determine  that  the  county,  and 
not  the  prosecutor,  shall  pay  the  same.  The  opinion  of  a  majority 
of  the  grand  jury,  certified  by  their  foreman,  stating  who  shall  bft 
liable  for  costs,  shall  be  conclusive  S^the  court  rendering  judg- 
ment in  the  case. 

Sec.  410.  If  any  person  charged  with  an  offence  less  than  a 
felony  shall  be  discharged  by  the  officer  taking  his  examination, 
the  costs  shall  be  paid  by  the  prosecutor,  or  person  on  whose  oath 
or  information  the  same  shall  have  been  instituted,  unless  the  officer 
shall  certify  that  there  was  probable  cause  for  the  prosecution,  in 
which  event  they  shall  be  paid  by  the  county  in  which  the  offence 
was  committed.  When  the  prosecutor  is  condemned  to  pay  the 
costs,  the  officer  taking  the  examination  shall  issue  execution  for 
them  forthwith,  if  demanded.  When  the  bill  of  costs  shall  be  cer- 
tified to  the  tribunal  transacting  county  business,  for  payment,  the 
same  shall  be  strictly  examined  by  the  tribunal,  and  no  allowance 
shall  be  made  but  for  such  services  as  are  expressly  compensated 
by  law. 

Sec.  411.  If  a  person  charged  with  a  felony  shall  be  dis- 
charged by  the  officer  taking  his  examination,  or  if  recognized  or 
committed  for  any  such  offence,  and  no  indictment  be  preferred 
against  him,  the  costs  shall  be  paid  by  the  county,  which  shall  be 
certified  for  allowance,  in  the  manner  hereinafter  declared. 

Sec.  412.  If,  upon  the  trial  of  an  indictment  whereon  the  name 
of  the  prosecutor  is  endorsed  as  such,  according  to  law,  the  jury 
shall  acquit  the  defendant,  they  shall  determine  and  return,  together 
with  their  verdict,  whether  the  prosecutor  or  the  county  shall  pay 
the  costs,  and  the  court  shall  render  judgment  accordingly. 

Sec.  413.  In  all  cases,  not  herein  otherwise  provided  for,  the 
costs  shall  be  paid  by  the  county  in  which  the  offence  was  com- 
mitted. 

Sec.  414.  Whenever  any  person  shall  be  convicted  of  any  crime 
or  misdemeanor,  no  costs  incurred  on  his  part,  except  fees  for 
board,  shall  be  paid  by  the  coun  ty  or  territory,  except  as  herein 
otherwise  proviaed. 

Sec.  415.  No  subpoena  for  a  witness  in  any  criminal  case  shall 
be  issued,  unless  the  name  of  such  witness  is  endorsed  on  the  in- 
dictment, or  the  attorney  prosecuting,  or  the  prosecutor  in  the 
cause,  or  the  defendant  or  his  attorney  shall  oraer  the  same;  and 
no  subpoena  shall  be  issued  for  any  witness,  unless  the  accused  is 
in  custody,  or  on  trial,  or  unless  the  clerk  shall  be  satisfied  that  he 
will  be  in  attendance  on  the  court,  at  the  return  term  of  the  pro- 
cess ;  and  all  costs  unnecessarily  incurred  by  a  violation  of  this 
section  shall  be  taxed  against  the  clerk. 

Sec.  416.  Whenever  a  witness  in  a  criminal  case  is  once  recog- 
nized or  subpo3naed,  he  shall  attend  under  the  same  until  he  is 
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discharged  by  the  court ;  and  no  costB  shall  be  allowed  for  any 
subsequent  recognizance  or  subpoena  against  the  same  witness. 

Sec.  417.  Whenever  the  tribunal  transacting  county  business 
of  any  county  of  which  the  offender  shall  have  committed  any  crime, 
for  which  he  is  imprisoned,  may  be  satisfied  of  the  necessity  of  so 
doing,  may  make  an  allowance  for  ironing  the  prisoner,  anH  may 
allow  a  moderate  compensation  for  medical  services,  fuel,  bedding, 
and  menial  attendance,  for  any  prisoner,  which  shall  be  paid  out 
of  the  county  treasury. 

Sec.  418.  All  fines  and  penalties  imposed,  and  all  forfeitures 
incurred  in  any  county,  shall  be  paid  into  the  treasury  thereof,  for 
the  benefit  of  said  county. 

Sec,  419.  The  clerks  of  the  several  courts  in  the  territory  in 
which  any  criminal  cause  shall  have  been  determined  or  continued 
generally,  and  in  which  the  territory  or  county  shall  be  liable  for 
I'osts,  shall,  before  the  next  succeeding  term,  tax  all  costs  which 
shall  have  accrued  in  the  same,  and  make  out  and  deliver  to  the 
attorney  prosecuting  in  said  court,  within  the  time  aforesaid,  a 
complete  fee  bill,  specifying  each  item  of  service,  and  the  fee  there- 
for ;  and  if  any  clerk  fail  to  perform  the  duties  hereby  enjoined  on 
him,  any  pei-son  iniured  by  such  neglect,  may,  by  motion  in  said 
court,  giving  two  days'  notice  thereof  to  such  clerk  or  his  deputy, 
recover  against  the  clerk  treble  the  amount  of  costs  to  which  he 
is  entitled  in  the  cause,  in  which  the  clerk  shall  have  failed  to 
make  out  and  deliver  to  the  prosecuting  attorney  a  fee  bill. 

Sec.  420.  It  shall  be  the  duty  of  the  sheriff  of  any  county  to 
make  out  a  bill  of  all  fees  due  him  in  any  criminal  case,  or  for 
summoning  any  grand  or  petit  jury  in  a  criminal  action,  within 
twenty  days  after  the  close  of  each  term  of  the  court,  during  which 
such  fees  were  incurred  by  the  county,  and  to  present  the  same  to 
the  attorney  prosecuting  for  such  county,  who  shall  ascertain,  as 
far  as  practicable,  whether  the  services  have  been  rendered  for 
which  charges  are  made,  and  whether  compensation  is  expressly 
given  bvlaw  for  the  services  charged,  or  whether  greater  charges 
are  made  than  the  law  authorizes ;  and  if  he  find  that  the  said  fee 
bill  has  been  made  out  in  conformity  with  law,  he  shall  so  certify 
in  his  ofiBcial  capacity ;  if  he  do  not  so  find,  he  shall  point  out  to 
the  sheriff  wherein  such  bill  is  incorrect ;  if  the  sheriff  fail  to  ob- 
tain such  certificate  from  the  district  attorney,  the  county  com- 
missioners, or  other  tribunal  transacting  county  business,  may  re- 
fuse to  allow  the  same,  unless  it  appear  to  them  that  the  district 
attorney  has  acted  unfairly,  or  has  been  mistaken  in  the  premises. 

Sec.  421.  The  clerk  of  the  district  court  shall  keep  the  time 
of  attendance  of  all  jurors  in  criminal  cases,  and  shall  certify  the 
same  to  the  county  clerk. 

Sec.  422.  Witnesses  for  the  territory  in  criminal  cases  shall 
make  out  a  bill,  under  oath,  of  the  fees  to  which  they  are  entitled 
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in  each  case,  and  file  the  same  with  the  clerk  of  the  district  court; 
and  the  county  shall  pay  the  said  clerk  of  the  district  court  for 
the  services  required  to  be  rendered  in  this  and  preceding  section. 


CHAPTER  XVII. 

WITNESSES. 

Sec.  4^3.   Witnesses — hoio  served. 

Sec.  4^4"  Of  disobedience  to  subpoena. 

Sec.  4^5.   Witnesses  to  attend  from  any  part  of  territory— fea. 

Sec.  4^6.  Eight  of  defendant  to  process  for  witnesses. 

Sec.  4^7.  Not  necessary  to  tender  fees  to  witness. 

Sec.  4^8.  Depositions — how  taken  and  read. 

Sec.  4^9.   when  deposition  taken  by  defendant. 

Section.  423.  Witnesses  shall  be  served  with  subpoBna  in  the 
same  manner  as  in  civil  cases. 

Sec.  424.  Disobedience  to  a  subpoena,  or  a  refusal  to  answer 
as  a  witness,  may  be  punished  by  the  court  or  magistrate  as  a  con- 
tempt in  the  same  manner  as  in  civil  cases. 

Sec.  425.  Witnesses  may  be  required  to  attend  from  any  part 
of  the  territory  in  criminal  cases,  and  be  entitled  to  the  same  fees 
as  witnesses  in  civil  cases. 

Sec.  426.  Every  person  indicted  or  prosecuted  for  a  criminal 
offence  shall  be  entitled  to  subpoenas  and  compulsory  process  for 
witnesses  in  like  manner,  and  under  like  circumstances,  as  parties 
in  civil  cases. 

Sec.  427.  It  shall  not  be  necessary  to  pay  or  tender  any  fees 
whatever  to  any  witness  summoned  on  the  part  of  the  territory,  or 
on  the  part  of  the  defendant,  but  such  witness  shall  be  bound  to 
attend,  and  be  liable  for  his  non-attendance  in  the  same  manner 
as  if  the  fees  allowed  witnesses  had  been  duly  paid  to  him. 

Sec.  428.  The  depositions  shall  be  taken  and  returned  in  the 
same  manner  prescribed  by  law  in  civil  cases ;  and  such  deposi- 
tions shall  be  read  in  like  cases  and  with  like  effect  and  subject  to 
the  same  rules  as  in  civil  cases. 

Sec.  429.  When  any  issue  of  fact  is  joined  to  any  criminal 
case,  if  any  material  witness  for  the  defendant  resides  out  of  the 
territory,  enceinte,  sick,  or  infirm,  or  is  bound  on  a  voyage,  or  is 
about  to  leave  the  territory,  such  defendant  may  apply  to  the 
court  in  which  the  cause  is  pending  for  leave  to  take  the  deposi- 
tion of  such  witness,  and  the  court  may  ffrant  the  same  in  its  dis- 
cretion. Such  deposition,  if  taken,  shall  be  taken  according  to 
the  rules  prescribed  for  taking  depositions  in  civil  cases. 
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CHAPTER  XVIII. 

MISCELLANEOUS  PKOVISIONS. 

Sec,  iSO,  When  stolen  or  embezzled  property  is  concealed. 

See.  431.  Search  warrant  to  issue. 

Sec.  43^.  Place  or  house  searched  on  proof. 

Sec,  iSS.  Warrant — by  whom  executed. 

Sec,  434.  Person  committed  to  jail  may  be  searched. 

Sec.  435.  Officer  shall  hold  property  aUeged  to  be  stolen. 

Sec.  436.  Magistrate  may  order  such  property  delivered  to  owner. 

Sec.  437.  If  such  property  in  custody  ofm/igistrate  delivered  to 

owner  on  payment  of  expenses,  6fC. 
Sec.  438.  Court  may  order  property  delivered  to  owner. 
Sec.  439.  If  property  not  claimed  may  be  sold. 
Sec,  440.  If  property  living  animal,  or  perishable,  may  be  sold. 
Sec,  441,  Case  of  sole  under  last  section,  description  of  property 

fled. 
See.  44^.  Warrants  in  criminal  cases — how  signed. 
Sec.  443:  Recognizance — how  executed. 
See.  444.  Conveyance  of  prisoner  from  one  county  to  another. 
Sec,  445.  nights  and  power  of  officer  conveying  prisoner. 
Sec.  4^6.  Jailor  to  receive  prisoner  in  transit  when  required. 
Sec.  447.  Duty  of  governor  in  making  requisition  for  fugitive. 
See.  448.  Expenses  under  last  section — how  paid. 
Sec.  449.  Jury  may  view  place  where  material  fact  occurred. 
Sec,  450.  Officer  may  break  enclosure  to  make  arrest — when. 
See.  451.  Jf  officer  corruptly  select  jury — cause  of  challenge. 
Sec.  452.  All  processes  of  district  court  executed  by  sheriff. 
See.  45s.  Territorial  prison — keeper  to  return  prisoner  for  new 

trial— fees  therefor. 
Sec.  454^  Term  ** 'person''  may  include  territory,  United  States,  6fc. 
See.  456.  Dejinitwns  of  terms  of  pleading  and  practice  adopted. 
Sec.  466.  If  money  deposited  instead  of  bail,  may  be  returned — 

when. 
See.  457.  Governor  may  offer  reward  for  fugitive — when. 
Sec,  468.  Person  returning  fugitive — how  compensated. 
See,  459.  Governor  may  include  conditions  in  pardon. 
Sec.  460.  Limitation — pendency  of  quashed   indictment    not 

counted. 
See.  461.  Property  liable  for  costs  when  arrest  made'. 
Sec.  462,  Property  liable  of  person  signing  recognizance. 
Sec.  463,  Insane  person  not  to  be  tried. 
Sec.  464'  If  defendant  declare  he  is  insane  when  arraigned  court 

to  institute  inquiry. 
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Sec.  4,66.  If  sane,  trial  to  proceed  ;  ifinsanef  retained  in  custody. 
Sec,  4S6,  If  become  sane  returned  to  court  and  tried. 
Sec,  467,  Costs  of  keeping  insane  defendant — how  paid. 

Section  430.  Upon  complaint  being  made  on  oath  to  any 
officer  authorized  to  issue  process  for  the  apprehension  of  offenders, 
that  any  personal  property  has  been  stolen  or  embezzled,  and  that 
the  complainant  has  reason  to  believe  that  such  property  is  con- 
cealed in  any  particular  house  or  place,  if  such  magistrate  shall 
be  satisfied  that  there  is  reasonable  ground  for  such  suspicioo,  he 
shall  issue  a  warrant  to  search  for  such  property. 

Sec.  431.  Such  warrant  shall  be  directed  to  the  sheriff  of  the 
county,  and  shall  command  him  to  search  the  place  where  such 
property  is  suspected  to  be  concealed  in  the  daytime,  which  place 
shall  be  designated,  and  the  property  particularly  described  in 
such  warrant,  and  to  bring  such  property  before  the  magistrate 
issuing  the  warrant. 

Sec.  432.  If  there  be  positive  proof  that  any  property  stolen 
or  embezzled  is  concealed  in  any  particular  place  or  house,  the 
warrant  may  order  the  searching  of  such  place  or  house. 

Sec.  433.  Every  such  warrant  shall  be  executed  by  a  public 
officer,  and  not  by  any  other  person. 

Sec.  434.  Any  magistrate  who  shall  commit  any  person  charged 
with  an  offence  to  jail,  or  by  whom  any  vagrant  or  disorderly  per- 
son may  be  committed,  may  cause  such  person  to  be  searched  for 
the  purpose  of  discovering  any  money  or  property  he  may  have, 
and,  if  any  be  found,  the  same  may  be  taken  and  applied  to  the 
support  of  such  person  while  in  confinement. 

Sec.  435.  When  property  alleged  to  have  been  stolen  shall 
come  into  the  custody  of  any  sheriff,  coroner,  constable,  marshal, 
or  any  person  authorized  to  perform  the  duties  of  such  officer,  he 
shall  bold  the  same,  subject  to  the  order  of  the  officer  authorized 
to  direct  the  disposition  thereof. 

Sec.  436.  Upon  receiving  satisfactory  proof  of  the  title  of  any 
owner  of  such  property,  the  magistrate  who  shall  take  the  exami- 
nation of  the  person  accused  of  any  of  the  offences  referred  to  in 
the  preceding  section,  may  order  the  same  to  be  delivered  to  such 
owner  on  his  paying  the  reasonable  and  necessary  expenses  in- 
curred in  the  preservation  of  such  property,  to  be  certified  by 
such  magistrate,  which  order  shall  entitle  the  owner  to  demand 
and  receive  such  property. 

Sec.  437.  If  such  property  come  into  the  custody  of  any 
magistrate,  upon  satisfactory  proof  of  the  title  of  any  owner 
thereof,  it  shall  be  delivered  to  him  on  the  payment  of  the  neces- 
sary expenses  incurred  in  the  preservation  thereof,  to  be  certified 
by  such  magistrate. 

Sec.  438.     If  such  property  shall  not  have  been  delivered  to 
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the  owner  thereof,  the  court  before  which  a  conviction  shall  be 
had  for  the  stealing,  embezzling,  or  obtaining  such  property,  may, 
upon  proof  of  the  ownership  of  any  person,  order  the  same  to  be 
restored  to  him,  on  the  payment  of  .the  expenses  incurred  in  the 
preservation  thereof. 

Sec.  439.  If  such  propertjr  shall  not  be  claimed  by  the  owner 
within  six  months  from  the  time  any  person  shall  have  been  con- 
victed of  obtaining  it  in  any  of  the  modes  referred  to  in  this  act, 
the  court  or  magistrate  authorized  by  the  preceding  provisions  to 
order  a  restoration  may  order  the  same  to  be  sold ;  and  the  pro- 
ceeds of  the  sale,  after  payment  of  the  expenses  of  preservation 
and  sale  of  the  property,  shall  be  paid  in  the  county  treasury  for 
the  use  of  the  county. 

Sec.  440.  If  the  property  thus  obtained  be  a  living  animal,  or 
be  of  a  perishable  nature,  the  court  or  magistrate  authorized  to 
order  a  restoration  may  order  a  sale  thereof,  and  the  proceeds 
shall  be  applied  in  the  same  manner  hereinbefore  directed  in  re- 
spect to  such  property. 

Sec.  441.  In  case  of  sale,  as  specified  in  the  last  section,  a  par- 
ticular description  of  the  property  shall  be  made  out  in  writing, 
and  filed  with  the  court  or  officer  making  the  order  of  sale,  so  that 
the  owner  may  identify  the  same,  if-  he  shall  claim  the  proceeds 
within  the  time  limited  by  law  for  making  his  claim. 

Sec.  442.  Warrants  authorized  bylaw  to  be  issued  in  criminal 
cases  may  be  under  the  hand  of  the  magistrate  issuing  the  same, 
and  shall  be  as  valid  and  effectual  in  all  respects  as  if  sealed. 

Sec.  443.  All  recognizances  required  or  authorized  to  be  taken 
in  any  criminal  proceedings  in  open  court  by  any  court  of  record, 
shall  be  entered  on  the  minutes  of  such  court,  and  the  substance 
thereof  shall  be  read  to  the  person  recognized  ;  all  other  recogni- 
zances in  any  criminal  matter  or  proceeding,  or  in  any  proceeding 
of  a  similar  nature,  shall  be  in  writing,  and  subscribed  by  the 
parties  to  be  bound  thereby. 

Sec.  444.  Every  officer  or  other  person  who  shall  have  ar- 
rested, or  have  in  his  custody,  under  authority  of  the  laws  of  this 
territory,  any  prisoner  who  is  to  be  conveyed  from  one  county  to 
another,  may  take  such  prisoner  through  such  parts  of  any  county 
as  shall  be  in  the  ordinary  route  of  travel  from  the  place  where 
such  prisoner  shall  have  been  arrested  to  the  place  where  he  is  to 
be  conveyed  and  delivered  under  the  process  or  authority  by 
which  such  prisoner  shall  have  been  arrested  or  detained. 

Sec.  445.  The  officer  or  person  having  such  prisoner  in  charge 
shall  not  be  liable  to  arrest  in  civil  process  while  on  his  route ; 
and  he  shall  have  the  like  power  to  require  any  person  to  aid  in 
securing  such  prisoner,  and  retaking  him  if  he  escapes,  as  sheriffii 
or  other  officers  have  in  their  own  county ;  and  a  refusal  or  neglect 
to  render  such  aid  shall  be  an  offence  punishable  in  the  same 
33 
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manner  aa  for  disobedience  to  a  summona  to  assiat  in  the  execntion 
of  a  process. 

Sec.  446.  The  jailer  of  every  county  through  which  such  pris- 
oner may  be  taken  is  required  to  receive  and  safely  keep  such 
prisoner  in  the  jail  of  which  he  has  charge,  when  requested  by  the 
officer  or  person  having  lawful  charge  of  such  prisoner,  and  re- 
deliver him  on  demand  of  such  officer  or  person. 

Sec.  447.  Whenever  the  governor  of  this  territory  shall  de- 
mand a  fugitive  from  justice  from  the  executive  of  another  state 
or  territory,  and  shall  have  received  notice  that  such  fugitive  will 
be  surrendered,  he  shall  issue  his  warrant,  under  the  seal  of  the 
territory,  to  some  messenger,  commanding  him  to  receive  such 
fugitive  and  convey  him  to  the  sheriff  of  the  county  in  which  the 
offence  was  committed  or  is  by  law  cognizable. 

Sec.  448.  The  expenses  which  may  accrue  under  the  last  sec- 
tion, being  first  ascertained  to  the  satisfaction  of  the  governor, 
shall,  on  his  certificate,  be  allowed,  and  paid  out  of  th^  territorial 
treasury,  as  other  demands  against  the  territory. 

Sec.  449.  Whenever,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  place  in  which  any  material  fact 
occurred,  it  may  order  them  to  be  conducted  in  a  body,  under  the 
charge  of  an  officer,  to  the  place,  which  shall  be  shown  to  them 
by  some  person  appointed  by  the  court  for  that  purpose.  While 
the  jury  are  thus  absent,  no  person  other  than  the  officer  and  a 
person  appointed  to  show  them  the  place  shall  speak  to  them  on 
any  subject  connected  with  the  trial. 

Sec.  450.  To  make  an  arrest  in  criminal  a<3tions,  the  officer 
may  break  open  anv  outer  or  inner  door  or  window  of  a  dwelling- 
house,  or  other  building,  or  any  other  enclosure,  if,  after  notice  of 
his  office  and  purpose,  he  be  refused  admittance. 

Sec.  461.  When  the  sheriff  or  other  officer  is  guilty  of  cor- 
ruption in  selecting  or  empanelling  a  grand  or  traverse  jury,  it  is 
good  cause  of  challenge  to  any  of  the  jurors  so  selected  or  era- 
panelled. 

Sec.  452.  Every  judgment,  commitment,  and  process  of  the 
district  court  must  be  executed  by  the  sheriff. 

Sec.  453.  When  any  criminal  in  the  territorial  prison  is  or- 
dered to  be  returned  to  the  county  where  he  was  convicted  to 
await  a  new  trial,  the  keeper  of  the  territorial  prison  must  exe- 
cute the  order.  The  keeper  is  entitled  to  such  fe^s  therefor  a» 
are  allowed  to  the  sheriff  for  taking  the  convict  to  the  territorial 
prison. 

Sec.  454.  When  the  term  "  person  "  or  other  word  is  used  to 
designate  the  party  whose  property  is  the  subject  of  an  offence,  or 
against  whom  any  act  is  done  with  intent  to  defraud  or  injure,  the 
term  may  be  construed  to  include  the  United  States,  this  terri- 
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tory,  or  any  other  state  or  territoiy,  or  any  public  or  private  cor- 
poration, as  well  as  an  individual.  yT,^    '  /  ' 

Sec.  455.  All  the  definitions  of  terms  in  the  act/p3»fia»g4ne 
rules  of  pleading  and  practice  in  civil  actions,  are  adopted  in  this 
act  Bo  far  as  they  are  applicable. 

Sec.  456.  If  money  nas  been  deposited  instead  of  bail,  and  the 
defendant  at  any  time  before  the  forfeiture  thereof  shall  give  suf- 
ficient special  bail,  or  shall  surrender  himself  in  open  court,  or  to 
the  sherifi^,  as  provided  in  this  act,  or  be  in  any  manner  legally 
discharged,  the  clerk  shall  return  the  deposit. 

Sec.  457.  If  any  person  charged  with,  or  convicted  of,  a  felony, 
shall  break  prison,  escape  or  flee  from  justice,  and  abscond  or  se- 
crete himself,  the  governor  of  the  territory  may,  if  he  deems  it 
expedient,  offer  any  reward,  not  exceeding  one  thousand  dollars, 
for  the  apprehension  and  delivery  of  such  person  to  the  custody  of 
such  sheriff  or  other  officer  as  he  may  direct. 

Sec.  458.  When  any  person  shall  apprehend  and  deliver  such 
fugitive  to  the  proper  sheriff  or  officer,  ne  shall  take  his  certificate 
of  such  delivery,  and  the  governor,  on  the  production  of  such  cer- 
tificate, shall  certify  the  amount  of  the  claim  to  the  auditor  of 
public  accounts. 

Sec.  459.  In  all  cases  in  which  the  governor  is  authorized  by 
law  to  grant  pardons,  he  may  grant  the  same  on  such  conditions, 
and  under  such  restrictions,  as  he  may  think  proper. 

Sec.  460.  When  any  indictment  or  prosecution  shall  be  quashed , 
set  aside,  or  reversed,  the  time  during  which  the  same  was  pend- 
ing shall  not  be  computed  as  part  of  the  time  of  the  limitation 
prescribed  for  the  offence. 

Sec.  461.  In  all  cases  when  a  person  shall  be  arrested  for  any 
criminal  offence,  his  real  estate  and  mining  claims  shall  be  liable 
lor  the  payment  of  any  judgment  imposing  any  fine  or  costs  upon 
such  person,  and  such  judgment  shall  be  a  lien  on  such  real  estate 
or  mining  claims  from  the  time  of  such  arrest. 

Sec.  462.  The  real  estate  and  mining  claims  of  all  persons  who 
sign  or  enter  into  any  recognizance  for  the  appearance  of  any  per- 
son charged  with  any  criminal  offence  shall,  if  such  recognizance 
be  forfeited,  be  liable  for  the  payment  of  any  judgment  which  may 
be  recovered  thereon,  and  such  judgment  is  hereby  declared  to  be 
a  lien  upon  such  property  from  the  date  of  such  recognizance. 
Nothing  in  either  of  the  above  sections  shall  be  construed  so  as  to 
prohibit  the  issuing  of  execution  and  the  enforcing  the  collection 
thereof  out  of  any  other  property  of  the  defendants  than  above 
enumerated. 

Sec.  463.  No  person  shall  be  tried  for  any  offence  while  he  is 
insane. 

Sec.  464.  If  any  defendant,  at  the  time  he  is  arraigned,  declares 
he  is  insane,  or  there  is  reasonable  cause  for  believing  he  is  insane. 
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the  coart  shall  institute  the  same  proceedings  as  is  provided  when 
a  defendant  declares  he  is  insane,  when  called  upon  to  show  why 
judgment  of  court  should  not  be  pronounced  against  him. 

Sec.  465.  If  the  jury  find  that  the  defendant  is  sane,  the  trial 
shall  proceed ;  but  if  insane,  the  defendant  shall  be  delivered  to 
the  custody  of  the  person  provided  by  law  for  the  keeping  of  the 
insane,  or  to  the  custody  of  some  suitable  person. 

Sec.  466.  If  the  person  to  whose  custoay  such  insane  person  is 
confided,  at  any  time  think  he  has  recovered  his  reason,  he  shall 
bring  him  into  court,  and  deliver  him  to  the  proper  officer;  and 
if  the  court  is  satisfied  that  such  ^lefendant  is  sane,  the  trial  shall 
proceed. 

Sec.  467.  The  keeping  of  an  insane  defendant,  where  there  is 
no  fund  provided  by  the  territory  for  the  keeping  of  insane  per- 
sons, shall  be  at  the  expense  of  the  county  where  the  offence  was 
committed. 


CHAPTER  XIX. 

PEOCEEDINGS  IN  PBOBATE  AND  JUSTICE  OF  THE  PEACE  COUETS. 

Sec.  JiSS.  Criminal  actions  before  probaie  or  justice's  courtf  pre- 
sented ly  corn/flainL 

Sec.  469.   What  complaint  must  specify. 

Sec.  470.  J3y  whom  complaint  may  be  made. 

Sec.  471.    When  complaint  fUed,  warrant  to  issue. 

Sec.  4-72.  Defendant  must  be  present  in  person  on  trial. 

Sec.  4'^S.  Sew  defendant  arraigned. 

Sec.  474-  Timje  to  plead  piven  arfendarU. 

Sec.  476.  DefendanJt  erUUied  to  counsel. 

Sec.  476.  Defendant  may  correct  namjs  in  complaint. 

Sec.  4^77.  If  he  give  his  true  name — proceeding. 

Sec.  478.  Defendant  may  demur ,  vleadf  or  answer. 

Sec.  479.  If  demurrer  be  sustainea-^'^ect  of. 

Sec.  480.  Defendant  may  waive  jury. 

Sec.  481.  Defendant  may  consent  to  less  jury  than  twdve. 

Sec.  48£.   Waiver  or  consent  entered  on  minuies. 

Sec.  483.  Qualifications  of  jurors. 

Sec.  484^  Challenges  allowed. 

Sec.  485.  Court  to  decide  law — nat  charge  jury  to  facts. 

Sec.  486.  Jury  may  separate  by  consent. 

Sec.  487.   Verdict  to  be  general. 

Sec.  488.  Verdict  delivered  publicly  to  court. 

Sec.  4S9.  One  of  deferents  may  be  found  guilty^'^thers  o^' 
quitted. 
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the  court  shall  institute  the  same  proceedings  as  is  provided  when 
a  defendant  declares  he  is  insane,  when  called  upon  to  show  why 
judgment  of  court  should  not  be  pronounced  against  him. 

Sec.  465.  If  the  jury  find  that  the  defendant  is  sane,  the  trial 
shall  proceed ;  but  if  insane,  the  defendant  shall  be  delivered  to 
the  custody  of  the  person  provided  by  law  for  the  keeping  of  the 
insane,  or  to  the  custody  of  some  suitable  person. 

Sec.  466.  If  the  person  to  whose  custoay  such  insane  person  is 
confided,  at  any  time  think  he  has  recovered  his  reason,  he  shall 
bring  him  into  court,  and  deliver  him  to  the  proper  officer ;  and 
if  the  court  is  satisfied  that  such  defendant  is  sane,  the  trial  shall 
proceed. 

Sec.  467.  The  keeping  of  an  insane  defendant,  where  there  is 
no  fund  provided  by  the  territory  for  the  keeping  of  insane  per- 
sons,  shsQl  be  at  the  expense  of  the  county  where  the  offence  wai 
committed. 
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PROCEEDINGS  IN  PROBATE  AND  JUSTICE  OF  THE  PEACE  COURTS. 

See.  468.  Oriminal  actions  before  probate  or  justice's  courts  p 

sented  by  oomplaiTU, 
See.  469.  What  complaint  must  specify. 
See.  470.  By  whom  complaint  may  be  made. 
Sec.  4'71.   When  complaxrU  filed,  warrant  to  issue. 
Sec.  ^7^.  Defendant  must  be  present  in  person  on  trial. 
Sec.  473.  JSow  defendant  arraigned. 
Sec.  474*  Time  to  plead  ffiven  arfendant. 
Sec.  47s.  Defendant  entitled  to  counsel. 
Sec.  476.  Defendant  may  correct  name  in  complaint. 
Sec.  477.  If  he  give  his  true  name — proceeding. 
Sec.  478.  VefendarU  may  demur,  plead,  or  answer. 
Sec.  479.  If  demurrer  be  sustained — effect  of 
Sec.  480.  Defendant  may  waive  jury. 
Sec.  48 !•  Defendant  may  consent  to  less  jury  than  twelve. 
Sec.  4S^>   Waiver  or  consent  entered  on  minutes. 
Sec.  48S.  QiLalifications  of  jurors. 
Sec.  4S4>  Challenges  allowed. 

Sec.  485.  Court  to  decide  law — not  charge  jury  to  facts. 
Sec.  486.  Jury  may  separate  by  consent. 
Sec.  487.   Verdict  to  be  general. 
Sec.  488.   Verdict  delivered  puhlidy  to  court. 
Sec.  489.  One  of  defendants  may  be  found  guUty^^otherii 

fitted. 
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Sec.  468.    All  criminal  actions  in  either  the  probate  ot  justice 
7^,  /  ^^j^^<^of  the  peace  coui;J^h^U-beare8ented  by  complaint. 

/  Bee.  469.    ^ftSoSBymnSnt  most  specify  the  name  of  the  defend- 

ant, if  it  be  known  to  complainant ;  and  if  not  known,  then  he  may 
be  designated  as  "John  Doe,  whose  real  name  is  unknown."  The 
complaint  must  state,  generally,  the  crime  of  which  the  defendant 
is  accused,  with  such  particulars  of  time,  place,  person,  and  prop- 
erty as  will  enabl^the  defendant  to  understand  distinctly  the 
character  of  the  ^m^omplained  of,  and  to  answer  the  com- 
plaint. 

Sec.  470.  The  complaint  may  be  made  by  any  one  haviDg 
knowledge  of  the  commission  of  the  offence,  or  by  any  sheriff; 
constable,  or  other  peace  officer,  or  by  the  district  attorney.  It 
must  be  made  under  oath,  when  made  by  the  sheriff,  constable,  or 
other  peace  officer,  or  by  the  district  attorney ;  he  may  make 
oath  only,  that  he  is  informed  and  believes  that  the  defendant  is 
guilty  of  the  crime  charged. 

Sec.  471.  When  the  complaint  is  filed,  the  judee  or  justice  of 
the  peace  in  whose  court  the  same  has  been  filed  shall  issue  a 
warrant  for  the  arrest  of  the  defendant,  if  he  be  not  already  in 
custody. 

Sec.  472.  The  defendant  must  be  personally  present  before  the 
trial  can  proceed. 

Sec.  473.  The  defendant  shall  be  arraigned  by  the  reading  of 
the  complaint  to  him,  and  asking  him  to  state  his  true  name. 

Sec.  474.  When  arraigned,  the  defendant  may  ask  time  to 
plead  to  or  answer  the  complaint,  and  the  court  may  grant  him, 
not  to  exceed  twenty-four  hours. 

Sec.  475.  It  shall  be  the  duty  of  the  court  to  inform  the  de- 
fendant that  he  is  entitled  to  the  assistance  of  counsel,  and  if  he 
be  too  poor  to  employ  one  himself,  the  court,  if  he  requires  it, 
may  appoint  some  suitable  person  to  act  as  his  counsel. 

Dec.  476.  The  defendant,  if  he  declare  that  the  name  given 
him  in  the  complaint  is  not  his  true  name,  shall  make  known 
what  it  is,  and  if  he  fail  to  do  so,  he  shall  not  afterward  be  allowed 
to  raise  the  objection  that  he  was  not  complained  of  under  his  true 
name. 

Sec.  477.  If  he  give  his  true  name,  the  court  shall  make  a 
minute  of  tiie  same,  and  thereafter  the  case  shall  proceed  in  that 
name. 

Sec.  478.  The  defendant  may  demur,  plead,  or  answer  to  the 
complaint,  in  the  same  manner,  and  for  the  same  reasons,  as  a 
defendant  may  do  to  an  indictment. 

Sec.  479.  If  a  demurrer  to  any  complaint  be  sustained  for  any 
other  cause  than  that  of  a  want  of  jurisdiction  in  the  court  to  hear 
the  offence  charged,  a  new  complaint  may  be  made  against  the 
defendant. 
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Sec.  480.  The  defendant  may  waive  a  jury  trial,  and  in  that 
event  the  court  may  try  the  case  without  the  intervention  of  a 
jury. 

Sec.  48L  The  defendant  may  consent  to  less  jury  than  twelve ; 
but  unless  he  so  consents,  that  number  must  be  empanelled. 

Sec  482.  Any  waiver  or  consent  as  to  the  jury  oy  the  defend- 
ant, must  be  made  a  minute  of  by  the  court. 

Sec.  483.  The  qualifications  of  jurors  shall  be  the  same  as  for 
jurors  in  trials  under  indictments. 

Sec  484.  The  same  number  of  challenges  shall  be  allowed  to 
individual  jurors,  and  the  same  challenges  to  the  panel,  as  are 
allowed  in  trials  under  indictments. 

Sec  485.  The  court  shall  decide  all  matters  of  law  which  may 
arise  daring  the  trial,  but  shall  not  charge  the  jury  as  to  ques- 
tions of  fact 

Sec  486.  By  consent  of  parties,  the  jury,  after  it  is  sworn, 
may  separate  during  the  trial,  but  not  after  the  case  is  submitted 
to  them. 

Sec.  487.    The  verdict  of  the  jury  shall  in  all  cases  be  general. 

Sec  488.  When  the  jury  have  agreed  upon  their  verdict,  they 
shall  deliver  it  publicly  to  the  court,  who  shall  enter,  or  cause  to 
be  entered,  the  same  in  the  minutes  of  the  court. 

Sec.  489.  When  two  or  more  persons  are  complained  of  in  the 
same  complaint,  one  or  more  may  be  found  guilty,  and  the  balance 
not  guilty. 

S^  490.  When  several  defendants  are  tried  together,  if  the 
jury  cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a 
verdict  as  to  those  in  regard  to  whom  they  do  agree,  on  which  a 
judgment  shall  be  entered  accordingly,  and  the  case  as  to  the  rest 
mi^rbe  tried  by  another  jury. 

Sec.  491.  When  a  jury  cannot,  after  sufficient  deliberation, 
agree  upon  a  verdict,  they  may  be  discharged  and  a  new  jury 
empanelled  to  try  the  cause. 

Sec  492.  When  the  punishment  provided  for  any  offence  is  in 
the  alternative,  the  jury  may  fix  the  same ;  any  neglect  on  their 
part  to  do  so  will  not  prevent  the  court  from  ^xins  it. 

Sec  493.  If  the  court  deem  any  penalty  fixed  by  the  jury 
erroneous,  he  shall  have  the  right  to  modify  the  same. 

Sec  494.  When  a  case  is  tried  before  the  court,  and  de- 
fendant found  guilty,  or  the  defendant  pleads  guilty,  the  court 
shall  fix  the  punishment. 

Sec  495.  If  the  court  or  jury  trving  any  such  case  shall  be 
of  the  opinion  that  the  punishment  wnich  the  court  is  authorized 
to  inflict  is  not  adequate  to  the  offence  committed,  they  shall  so 
find,  whereupon  the  court  shall  recognize  the  defendant  and  the 
witnesses  to  appear  in  the  district  court,  in  the  same  manner  as 
peace  magistrates  are  authorized  to  recognize  persons  and  wit- 
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nesses  for  offences  committed :  and  the  same  proceedings  shall  be 
had  in  such  cases  in  the  district  court  as  if  the  examination  had 
not  been  had  before  such  a  magistrate. 

Sec.  496.  Upon  good  cause  shown  by  either  party,  the  court 
may  postpone  the  trial  of  the  cause  to  a  day  certain,  in  which  case 
he  shall  require  the  defendant  to  enter  into  a  recognizance,  with 
sufBcient  security,  conditioned  that  he  will  appear  before  the  court 
at  the  time  and  place  appointed,  then  and  there  to  answer  the 
charge  alleged  against  him. 

Sec.  497.  If  the  defendant  fail  or  refuse  to  enter  into  a  recog- 
nizance, the  court  shall  commit  him  to  the  jail  of  the  county,  there 
to  remain  until  the  day  fixed  for  trial  unless  recognizance  be 
given  in  the  meantime. 

Sec.  498.  In  case  of  the  breach  of  any  recognizance  entered 
into  as  aforesaid,  the  same  shall  be  certified  ana  returned  to  the 
district  court,  to  be  proceeded  on  as  recognizances  certified  to  such 
court  by  magistrates. 

Sec.  499.  In  all  cases  arising  under  this  act,  it  shall  be  the 
duty  of  the  court  to  summon  the  injured  party,  and  all  others 
whose  testimony  may  be  deemed  material  as  witnesses  at  the  trial, 
and  to  enforce  their  attendance  by  attachment  if  necessary. 

Sec.  500.  If,  in  the  progress  of  any  trial  under  the  provisions 
of  this  chapter,  it  shall  appear  that  the  accused  ought  to  be  put 
upon  his  trial  for  an  offence  not  cognizable  before  the  court,  he 
shall  stop  all  further  proceedings  oefore  him  and  proceed  as  a 
committing  magistrate,  in  cases  cognizable  only  in  the  district 
court. 

Sec.  501.  When  proceedings  are  commenced  under  the  provi- 
sions of  this  chapter,  on  the  information  or  complaint  of  the  in- 
jured party,  his  name  shall  be  entered  by  the  court  on  his  docket 
as  prosecutor ;  and  if  the  defendant  shall  be  discharged  or  acquit- 
ted, the  costs  shall  be  paid  by  the  county,  unless  the  court  or  jury 
trying  the  case  shall  find  that  there  was  no  probable  cause  for  the 
commencement  of  the  same,  in  which  case  the  prosecutor  shall 
pay  the  costs,  and  judgment  shall  be  rendered  against  him  ac- 
cordingly. 

Sec.  502.  In  all  cases  of  conviction,  under  the  provisions  of 
this  chapter,  the  court  shall  enter  his  judgment  for  the  fine  and 
costs  against  the  defendant,  and  may  commit  him  until  the  judg- 
ment is  satisfied,  as  in  cases  in  the  aistrict  court. 

Sec.  503.  Any  defendant  committed  under  the  provisions  of 
this  chapter  may  be  discharged  in  the  same  manner  as  if  he  had 
been  committed  by  the  district  court. 

Sec.  504.  Any  person  convicted  under  the  provisions  of  this 
chapter  may  appeal  to  the  district  court,  at  any  time  within  ten 
days  after  judgment  is  rendered,  by  entering  into  recognizance 
with  sufficient  security,  conditioned  that  he  will  appear  in  the 
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district  conrt  on  the  trial  therein,  .and  pay  all  jadgments  for  fine 
and  costs  that  may  be  rendered  against  him  in  the  district  court 
in  such  case :  Provided^  Said  defendant  give  notice  of  his  inten- 
tion so  to  dO;  at  the  time  of  the  rendition  of  judgment. 

Sec.  505.  When  an  appeal  is  taken,  the  court  shall  imme- 
diately make  a  certified  transcript  of  all  his  proceedings  therein, 
and  transmit  the  same,  together  with  the  papers  in  said  cause,  to 
the  derk  of  the  district  court. 

Sec.  506.  When  an  appeal  is  taken  according  to  this  chapter, 
on  the  d^y  of  trial  the  court  shall  recognize  all  material  wit- 
nesses for  their  appearance  at  the  district  court  on  the  trial  of 
sach  cause. 

Sec  507.  The  clerk  of  the  district  court  shall  enter  the  same 
on  the  court  docket,  in  its  order  with  other  criminal  causes;  and 
the  same  shall  be  heard  at  the  next  term  thereafter,  unless,  for 
good  cause,  the  same  be  continued. 

Sec.  508.  The  costs  in  both  cases  shall  abide  the  event  of 
the  trial  in  the  district  court. 

Sec.  509.  If  the  judgment  of  the  court  shall  be  affirmed  or 
modified,  or  if,  upon  trial  in  the  district  court,  the  defendant 
shall  be  convicted,  and  any  fine  assessed,  judgment  shall  be  ren- 
dered for  such  fine  and  costs,  in  both  courts,  against  the  de- 
fendant and  his  securities. 

Sec.  510.  All  such  cases  shall  be  tried  anew,  in  the  district 
court. 

Sec.  511.  If  the  judgment  in  the  district  court  be  not  paid, 
execution  may  issue  thereon  against  the  defendant  and  his  se- 
corities  for  the  fine  and  costs  aforesaid,  which  shall  be  made  out 
of  the  property  of  the  defendant,  if  sufficient  thereof  be  found,  if 
not,  then  out  of  the  property  of  his  securities. 

Sec.  512.  The  court  shall  issue  executions  for  all  fines  and 
costs  that  are  not  paid  in  any  case  before  him,  which  shall  be 
issued,  executed,  and  returned  in  the  same  manner  as  executions 
issued  by  justices  of  the  peace,  and  probate  courts,  in  civil  cases. 
If  the  county  shall  have  paid  the  costs  in  any  case,  and  such  costs 
shall  afterward  be  collected  from  the  defendant,  they  shall  be  paid 
into  the  county  treasury. 

Sec.  513*  Any  justice  of  the  peace,  probate  court,  sheriff, 
constable,  or  coroner  who  shall  wilfully  neglect  or  refuse  to  per- 
form any  duty  enjoined  on  him  by  this  chapter,  shall  be  deemed 
guilty  of  a  misdemeanor  in  office,  and  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars. 

Sec.  514.  When  a  trial,  under  the  provisions  of  this  chapter, 
shall  be  continued  by  the  court,  it  shall  not  be  necessary  for  the 
court  to  summon  any  witnesses  who  may  be  present  at  the  con- 
tinuance, but  said  court  shall  verbally  notify  such  witnesses  as 
either  party  may  require,  to  attend  before  him,  to  testify  in  the 
34 
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cauaO;  on  tlie  day  set  for  the  trial,  which  verbal  notice  shall  be  as 
valid  as  a  summons. 

Sec.  515.  Any  officer  charged  with  the  collections  of  fines, 
under  the  provisions  of  this  chapter,  shall  return  the  execution 
to  the  justice,  within  thirty  days  from  its  delivery  to  him,  and 
pay  over  to  the  justice  the  money  collected  thereon,  deducting 
nis  fees  for  collection  of  the  same. 

Sec.  516.  All  fines  imposed  and  collected  by  any  court,  under 
the  provisions  of  this  chapter,  shall  be  paid  by  him  to  the  treasurer 
of  the  county  where  the  conviction  was  had,  for  the  use  of  such 
county,  within  thirty  days  after  the  receipt  of  the  same,  and  the 
justice  shall  take  duplicate  receipts  therefor,  one  of  which  he 
shall  deposit  with  the  county  auditor,  or  ofi&cer  performing  the 
duties  of  such  office. 

Sec.  617.  If  any  court  shall  fail  to  pay  over  such  moneys  as 
aforesaid,  it  shall  be  the  duty  of  the  treasurer  of  the  proper 
county  to  prosecute  such  delinquent  justice  for  the  recovery  of 
the  same,  together  with  the  penalty  of  twenty  per  centum 
thereon,  in  an  action  of  debt,  before  any  court  having  jurisdiction 
thereof. 

Sea  518.  When  a  judgment  of  imprisonment  is  rendered  by 
a  court,  a  certified  copy  of  the  same  shall  be  delivered  to  the 
Jailer,  which  shall  be  sufficient  authority  for  executing  the  judg- 
ment. 

Sec.  519.  This  act  shall  not  affect  any  criminal  action  pending, 
at  the  time  of  the  taking  effect  of  the  same,  but  such  action  shall 
be  made  to  conform,  as  near  as  may  be,  to  the  provisions  herein 
contained ;  otherwise  such  actions  shall  be  carried  on  to  their 
final  termination,  under  the  laws  that  were  in  force  at  the  time 
of  the  commencement  of  the  same. 

Sec.  520.  The  attorney  acting  for  the  territory  may  take  ex- 
ceptions to  any  ruling  of  the  court,  in  the  same  manner  as  in 
trials  in  the  district  court. 

Sec.  521.  When  the  district  attornev,  or  any  attorney  acting 
as  prosecutor,  has  taken  exceptions  to  the  ruling  of  the  court,  in 
any  question  of  law,  the  territory  may  appeal  the  same  to  the 
district  court. 

Sec.  522.  Appeals  to  the  district  court  on  the  part  of  the  ter- 
ritory, from  any  judgment  of  the  justice's  court,  or  that  of  the 
probate  court,  snail  be  taken  in  the  same  manner  as  appeals 
from  a  judgment  of  the  district  court  to  the  supreme  court  of 
the  territory. 

Sec.  523.  If  the  district  court  find  that  the  court  below  com- 
mitted any  material  error  in  ruling  upon  any  question  of  law, 
which  materially  jprejud iced  the  territory,  the  judgment  of  the 
court  below  shall  be  reversed,  and  the  cause  set  down  for  hearing 
in  the  district  court  de  novo. 
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Sec.  624.  When  a  court  or  jury  find  that  there  was  no  prob- 
able cause  for  commencing  a  prosecution,  or  that  the  prosecution 
was  malicious,  and  the  court  enters  judgment,  taxing  the  costs  of 
the  prosecution  against  the  prosecutor,  tne  prosecutor  may  appeal 
to  the  district  court,  from  such  judgment,  and  the  question  tried 
de  novo  in  that  court,  as  to  whether  there  was  probable  cause  for 
the  prosecution,  or  whether  or  not  the  same  was  malicious. 

Sec.  525.  All  proceedings  which  shall  have  been  commenced 
before  this  act  goes  into  effect,  shall  be  conducted  in  accordance 
with  the  practice  heretofore  existing. 

Sec.  526.  As  to  all  prosecutions  commenced  after  this  act  shall 
have  gone  into  effect,  all  acts  and  parts  of  acts  providing  for  the 
prosecution  of  criminals  in  the  courts  of  justice  in  this  territory, 
be,  and  the  same  are  hereby,  repealed. 

Sec.  527.  This  act  to  take  effect  from  and  after  the  first  day 
of  August,  A.  D.  1872. 

Approved  January  12, 1872. 
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Sec,  4,66.  If  sane f  trial  to  proceed  ;  if  insane,  retained  in  custody. 
Sec.  4j66.  If  become  sane  returned  to  court  and  tried. 
Sec.  4^7.  Costs  of  keeping  insane  defendant — how  paid. 

Section  430.  Upon  complaint  being  made  on  oath  to  any 
oflScer  authorized  to  issue  process  for  the  apprehension  of  offenders, 
that  any  personal  property  has  been  stolen  or  embezzled,  and  that 
the  complainant  has  reason  to  believe  that  such  property  is  con- 
cealed in  any  particular  house  or  place,  if  such  magistrate  shall 
be  satisfied  that  there  is  reasonable  ground  for  such  suspicion,  lie 
shall  issue  a  warrant  to  search  for  such  property. 

Sec.  431.  Such  warrant  shall  be  directed  to  the  sheriff  of  the 
county,  and  shall  command  him  to  search  the  place  where  such 
property  is  suspected  to  be  concealed  in  the  daytime,  which  place 
shall  be  designated,  and  the  property  particularly  described  in 
such  warrant,  and  to  bring  such  property  before  the  magistrate 
issuing  the  warrant. 

Sec.  432.  If  there  be  positive  proof  that  any  property  stolen 
or  embezzled  is  concealed  in  any  particular  place  or  house,  the 
warrant  may  order  the  searching  of  such  place  or  house. 

Sec.  433.  Every  such  warrant  shall  be  executed  by  a  public 
officer,  and  not  by  any  other  person. 

Sec.  434.  Any  magistrate  who  shall  commit  any  person  charged 
with  an  offence  to  jail,  or  by  whom  any  vagrant  or  disorderly  per- 
son may  be  committed,  may  cause  such  person  to  be  searched  for 
the  purpose  of  discovering  any  money  or  property  he  may  have, 
and,  if  any  be  found,  the  same  may  be  taken  and  applied  to  the 
support  of  such  person  while  in  confinement. 

Sec.  435.  Wnen  property  alleged  to  have  been  stolen  shall 
come  into  the  custody  of  any  sheriff,  coroner,  constable,  marshal, 
or  any  person  authorized  to  perform  the  duties  of  such  officer,  he 
shall  hold  the  same,  subject  to  the  order  of  the  officer  authorized 
to  direct  the  disposition  thereof. 

Sec.  436.  Upon  receiving  satisfactory  proof  of  the  title  of  any 
owner  of  such  property,  the  magistrate  who  shall  take  the  exami- 
nation of  the  person  accused  of  any  of  the  offences  referred  to  in 
the  preceding  section,  may  order  the  same  to  be  delivered  to  such 
owner  on  his  paying  the  reasonable  and  necessary  expenses  in- 
curred in  the  preservation  of  such  property,  to  be  certified  by 
such  magistrate,  which  order  shall  entitle  the  owner  to  demand 
and  receive  such  property. 

Sec.  437.  If  such  property  come  into  the  custody  of  any 
magistrate,  upon  satisfactory  proof  of  the  title  of  any  owner 
thereof^  it  shall  be  delivered  to  him  on  the  payment  of  the  neces- 
sary expenses  incurred  in  the  preservation  thereof,  to  be  certified 
by  such  magistrate. 

Sec.  438.     If  such  property  shall  not  have  been  delivered  to 
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the  owner  thereof,  the  court  before  which  a  conviction  shall  be 
had  for  the  stealing,  embezzling,  or  obtaining  such  property,  may, 
upon  proof  of  the  ownership  of  any  person,  order  the  same  to  be 
restored  to  him,  on  the  payment  of  .the  expenses  incurred  in  the 
preservation  thereof. 

Sec.  439.  If  such  property  shall  not  be  claimed  by  the  owner 
within  six  months  from  the  time  any  person  shall  have  been  con- 
victed of  obtaining  it  in  any  of  the  modes  referred  to  in  this  act, 
the  court  or  magistrate  authorized  by  the  preceding  provisions  to 
order  a  restoration  may  order  the  same  to  be  sold ;  and  the  pro- 
ceeds of  the  sale,  after  payment  of  the  expenses  of  preservation 
and  sale  of  the  property,  shall  be  paid  in  tne  county  treasury  for 
the  use  of  the  county. 

Sec.  440.  If  the  property  thus  obtained  be  a  living  animal,  or 
be  of  a  perishable  nature,  the  court  or  magistrate  authorized  to 
order  a  restoration  may  order  a  sale  thereof,  and  the  proceeds 
shall  be  applied  in  the  same  manner  hereinbefore  directed  in  re- 
spect to  such  property. 

Sec.  441.  In  case  of  sale,  as  specified  in  the  last  section,  a  par- 
ticular description  of  the  property  shall  be  made  out  in  writing, 
and  filed  with  the  court  or  officer  making  the  order  of  sale,  so  that 
the  owner  may  identify  the  same,  if-  he  shall  claim  the  proceeds 
within  the  time  limited  by  law  for  making  his  claim. 

Sec.  442.  Warrants  authorized  by  law  to  be  issued  in  criminal 
cases  may  be  under  the  hand  of  the  magistrate  issuing  the  same, 
and  shall  be  as  valid  and  efifectual  in  all  respects  as  if  sealed. 

Sec.  443,  All  recognizances  required  or  authorized  to  be  taken 
in  any  criminal  proceedings  in  open  court  by  any  court  of  record, 
shall  be  entered  on  the  minutes  of  such  court,  and  the  substance 
thereof  shall  be  read  to  the  person  recognized ;  all  other  recogni- 
zances in  any  criminal  matter  or  proceeding,  or  in  any  proceeding 
of  a  similar  nature,  shall  be  in  writing,  and  subscribed  by  the 
parties  to  be  bound  thereby. 

Sec.  444.  Every  officer  or  other  person  who  shall  have  ar- 
rested, or  have  in  his  custody,  under  authority  of  the  laws  of  this 
territory,  any  prisoner  who  is  to  be  conveyed  from  one  county  to 
another,  may  take  such  prisoner  through  such  parts  of  any  county 
as  shall  be  m  the  ordinary  route  of  travel  from  the  place  where 
snch  prisoner  shall  have  been  arrested  to  the  place  where  he  is  to 
be  conveyed  and  delivered  under  the  process  or  authority  by 
which  such  prisoner  shall  have  been  arrested  or  detained. 

Sec.  445.  The  officer  or  person  having  such  prisoner  in  charge 
shall  not  be  liable  to  arrest  in  civil  process  while  on  his  route ; 
and  he  shall  have  the  like  power  to  require  any  person  to  aid  in 
securing  such  prisoner,  and  retaking  him  if  he  escapes,  as  sheriffii 
or  other  officers  have  in  their  own  county ;  and  a  refusal  or  neglect 
to  render  such  aid  shall  be  an  ofience  punishable  in  the  same 
33 


270  CRIMINAL  LAWS 

sufficiently  clearly,  the  distinction  between  good  and  evil,  to  ena- 
ble him  to  form  the  intention  of  committing  a  crime. 

Sec.  6.  Any  person  counselling,  advising,  or  encouraging  aa 
infant  under  the  age  of  fourteen  years,  who  does  not  know  suffi- 
ciently the  distinction  between  good  and  evil  to  enable  her  or  him 
to  commit  a  crime;  of  an  idiot,  orvinsane  person,  to  perpetrate  an 
offence,  shall  be  deemed  to  have  committed  the  offence  himself, 
and  shall  suffer  the  same  punishment  as  though  the  crime  had  been 
perpetrated  without  the  instrumentality  of  such  infant,  idiot,  or 
insane  person. 

Sec.  6.  A  married  woman,  while  acting  under  the  threats,  com- 
mand, or  coercion  of  her  husband,  shall  not  be  deemed  to  have 
committed  any  offence  not  punishable  with  death. 

Sec.  7.  If  it  shall  appear  from  all  of  the  facts  and  circumstances 
connected  with  the  commission  of  any  criminal  offence,  that  any 
man  has  induced  his  wife  to  commit  the  same,  by  means  of  threats, 
commands,  or  coercion,  he  shall  be  deemed  to  have  committed  the 
offence  himself,  and  shall  be  punished  accordingly. 

Sec.  8.  Drunkenness  shall  not  be  an  excuse  for  any  crime,  un- 
less such  drunkenness  shall  have  been  occasioned  by  the  fraud, 
contrivance,  or  force  of  some  other  person,  for  the  purpose  of  caus- 
ing the  commission  of  the  offence;  in  which  case,  the  person 
causing  such  drunkenness  for  the  said  purpose,  shall  be  deemed 
to  have  committed  the  crime  himself,  and  shall  be  punished 
accordingly. 

Sec.  9.  All  acts  committ<ed  by  misfortune  or  accident,  shall  not 
be  deemed  criminal,  where  it  satisfactorily  appears  that  there  was 
no  evil  intention  or  criminal  negligence,  and  tnat  the  person  per- 
forming the  same  was  not,  at  the  time  of  the  commission  thereof, 
engaged  in  some  felonioi^s  enterprise. 

Sec.  10.  Any  person  committing  a  crime,  not  punishable  with 
death,  under  threats  or  menaces,  wbich  sufficiently  show  that  his 
life  was  in  great  danger,  or  that  he  had  reasonable  cause  for 
believing,  ana  did  believe,  that  his  life  was  in  great  danger,  shall 
not  be  deemed  to  have  committed  the  crime. 

Sec.  11.  Any  person  who  shall  coerce  another  to  commit  a 
crime,  by  means  of  threats  and  menaces,  which  shall  induce  the 
person  committing  the  act  to  believe  and  give  him  reasonable  cause 
lor  believing  his  life  to  be  in  great  danger,  shall  be  deeiped  to 
have  committed  the  crime  himself,  and  shall  be  punished  ac- 
cordingly. 
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CHAPTER  II. 

ACOESSOBIES. 

Sec.  IS.   Who  shall  he  deemed  a  principal  offender. 
See.  13,  Concealment  of  offender— punishment  for. 

Section  12.  Any  person  who  stands  by  and  aids,  abets,  or  as- 
sists, or  who,  not  being  present,  hath  advised  and  encouraged  the 
commission  of  a  crime,  sliall  be  deemed  a  principal  offender,  and 
shall  be  punished  accordingly. 

Sec.  1§.  Any  person  who,  after  full  knowledge  that  any  crime 
has  been  committed,  conceals  the  same  from  any  magistrate,  sheriff, 
or  other  officer  of  the  law,  or  harbors  and  protects  any  person 
charged  with  or  found  guilty  of  any  crime,  is  an  accessory  after 
the  fact,  and  shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  exceeding  two  years,  and  fined  in  an^  sum 
not  exceeding  five  thousand  dollars,  to  be  regulated  by  the  circum- 
stances  of  the  case  and  the  enormity  of  the  crime  of  the  principal 
offender. 


CHAPTER  III. 


WITNESSES. 


Sec.  H.  Party  injured,  or  jointly  concerned,  competent  witness. 

Sec.  16.  Defendant  may  testify. 

Sec.  16.   Witness  may  affirm. 

Sec.  17.  Any  person  present  at  a  dud  mode  witness. 

Section  14.  The  party  or  parties  injured  by  any  criminal  act, 
shall  in  all  cases  be  competent  witnesses ;  the  credibility  of  the 
same  being  left  to  the  jury.  In  all  cases  where  two  or  more  per- 
sons are  jointly  or  otherwise  coucemed  in  the  commission  of  any 
crime  or  misdemeanor,  either  of  such  persons  may  be  sworn  as  a 
witness,  for  or  against  the  other,  in  relation  to  such  crime  or  mis- 
demeanor ;  but  the  testimony  giyen  by  such  witness  shall  in  no 
instance  be  used  against  himself  in  any  criminal  prosecation*  Any 
person  may  be  compelled  to  testify  as  in  this  section  prorided* 

Sec.  15.  Any  defendant  in  a  criminal  action  or  proceeding, 
may  be  allowed  to  be  sworn  and  testify  in  his  own  behalf;  in  n^X(^i 
case  the  jury,  in  judging  of  the  credibility  of  the  witness  and  the 
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weight  to  be  given  to  his  testimony,  shall  take  into  consideration 
the  fact  that  he  is  the  defendant,  and  the  na*ture  and  enormity  of 
the  crime  of  which  he  is  accused  ;  the  fact  that  the  defendant  does 
not  claim  the  right  to  be  sworn,  shall  not  be  used  to  his  prejudice; 
and  the  attorney  prosecuting  shall  not  comment  on  the  same  to 
the  jury  or  court. 

Sec.  16.  The  solemn  affirmation  of  witnesses  sHall  be  deemed 
sufficient;  a  false  or  corrupt  affirmation  shall  subject  the  witness 
to  all  of  the  penalties  and  punishments  provided  for  those  who 
commit  wilful  and  corrupt  perjury. 

Sec.  17.  Any  and  every  person  who  shall  be  present  at  the 
time  of  fighting  any  duel  with  deadly  weapons,  eitner  as  second, 
surgeon,  or  spectator,  or  who  shall  advise  or  give  assistance  to 
such  duel,  shall  be  a  competent  witness  against  any  person  offend- 
ing against  the  statute  in  such  case,  and  may  be  compelled  to 
appear  and  give  evidence  before  any  justice  of  the  peace,  grand 
jury,  or  court,  in  the  same  manner  as  other  witnesses ;  but  the 
testimony  so  given  shall  not  be  used  in  any  prosecution  or  pro- 
ceeding, civil  or  criminal^  against  the  person  who  so  testifies. 


CHAPTER  IV. 

OFFENCES  AGAINST  THE  LIVES  AND  PERSONS  OF  INDIVIDUALS. 

Sec.  18.  Murder — definition  of. 

Sec.  19.  Malice — wKat  is. 

Sec.  20.  Malice — when  presumed  to  exist. 

Sec.  21.  Murder  of  first  degree — what  deemed. 

Sec.  IBS.  If  in  fight,  upon  previous  agreement,  death  ensuCj  is 

murder. 
Sec.  SS.  Duelling,  if  death  ensue,  murder. 
Sec.  24,.  In  verdict  of  murder  jury  to  designate  degree. 
Sec.  26.  Penalty  for  murder. 
Sec.  26.  Manslaughter — definition  of. 
Sec.  27.   Voluntary  manslaughter — what  is. 
Sec.  28.  Involuntary  manslaughter — what  is. 
Sec.  29.  Penalty  for  manslaughter. 
Sec.  SO.  Party  must  die  within  a  year  and  a  day. 
Sec.  SI.   Where  party  killing  to  be  tried. 
Sec.  S2.  Justifijcwle  homicide — what  is. 
Sec.  SS.   What  sufficient  to  justify  the  killing. 
See.  Si.  As  to  killing  in  self  defence. 
Sec.  S6.  As  to  justification  of  officer  or  private  person  in  kiUing 

a  person  charged  with  felony  while  making  arrest. 
See.  S6.   Unavoidahle  necessity  may  justify  homicide. 
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See.  S7»  Excusable  homicide — what  is. 

See.  S8.  Justifiable  or  excusable  homicide — general  clause. 

See.  S9.  Homicide  appearing  justifiable  or  excusable — accused 

acquittea. 
See.  40.  Burden  of  proof. 
See.  41.  As  to  concealing  death  of  bastard  child. 
Sec.  4s.  As  to  procurement  of  miscarriage  or  abortion. 
See,  43.  Challenge  or  acceptance  to  fight  duel. 
See.  44*  Malicious  poisoning. 
See.  4S.  Mayhem — what  is. 
See.  4^.  Rape — what  is. 
Sec.  47'  Cnme  against  nature. 
See.  48.  Kidnapping — definition  of. 
See.  49.  Kidnapping — what  deemed. 
Sec.  50.  Of  an  attempt  to  kidnap. 
Sec.  61.  As  to  enticing  or  decoying  out  of  territory  any  Indian 

or  colored  person. 
Sec.  52.  Abduction — what  deemed. 
Sec,  53.  Abduction  of  child. 
See.  54-  Abandonment  of  child — what  deemed. 
See.  65,  Assault — definition  of. 
See.  56.  Assault  with  intent  to  murder ^  rape,  ^c. 
See.  67.  Assault  with  deadly  weapon. 
Sec,  58,  Assault  and  battery — definition  of. 
Sec.  59.  Assault  and  battery  rcith  cowhide,  ^c,  using  weapon  to 

intimidate. 
See.  60.  Maliciously  or  negligently  poisonirig  water. 
Sec.  61.  Of  threats,  ^c,  to  extort  money. 
See.  62,  Exhibiting  deadly  weapon  in  threatening  or  angry  man- 

ner  not  in  self  defence. 
See.  63.  False  imprisonment — what  is. 

Section  18.  Murder  is  the  unlawfal  killing  of  a  human  being, 
with  mah'ce  aforethought,  either  expressed  or  implied.  The  un- 
lawful killing  may  be  effected  by  any  of  the  various  means  by 
which  death  may  be  occasioned. 

Sec.  19.  Express  malice  is  that  deliberate  intention  unlawfully 
to  take  away  the  life  of  a  fellow  creature,  which  is  manifested  by 
external  circumstances  capable  of  proof. 

Sec.  20.  Malice  shall  be  presumed  to  exist  when  no  consider- 
able provocation  appears,  or  when  all  the  circumstances  of  the 
killing  show  an  abandoned  or  malignant  heart. 

Sec.  21.  All  murder  which  shall  be  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of  wilful, 
deliberate,  and  premeditated  killing,  or  which  shall  be  committed 
in  the  perpetration  or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, or  burglary,  shall  be  deemed  murder  of  the  first  degree; 
35 
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and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the  sec- 
ond degree;  and  the  jury  before  whom  any  person  indicted  for 
murder  shall  be  tried  shall,  if  they  find  such  person  guilty  there- 
of, designate  by  their  verdict  whether  it  be  murder  of  the  first  or 
second  degree,  except  as  hereinafter  provided. 

Sec.  22.  If  any  person,  with  or  without  deadly  weapons,  upon 
a  previous  agreement,  fight  with  another,  and  death  ensue  to  any 
person  in  such  contest  within  a  year  and  a  day,  the  person  or 
persons  causing  such  death  shall  be  deemed  guilty  of  murder  in 
the  first  degree. 

Sec.  23.  If  any  person  shall,  by  previous  appointment  or 
agreement,  fight  a  duel  with  a  rifle,  shot-ffun,  pistol,  bowie-knife, 
dirk,  small-sword,  back-sword,  or  other  dangerous  weapon,  and 
in  so  doing  shall  kill  his  antagonist,  or  any  person  or  persons,  or 
shall  inflict  such  wound  as  that  the  party  or  parties  injured  shall 
die  thereof  within  one  year  thereafter,  every  such  ofi*ender  shall 
be  deemed  guilty  of  murder  in  the  first  degree,  and,  upon  convic- 
tion thereof,  shall  be  punished  accordingly. 

Sec.  24.  In  all  trials  for  murder  the  jury  shall  designate  in 
their  verdict  the  degree  of  murder  of  which  they  find  the  defend- 
ant guilty,  except  when  parties  are  indicted  under  either  of  the 
two  preceding  sections. 

Sec.  25.  Every  person  who  shall  be  convicted  of  murder  in  the 
first  degree  shall  suffer  the  penalty  of  death  by  hanging;  and 
every  person  who  shall  be  convicted  of  murder  in  the  second  de- 
gree shall  suffer  the  penalty  of  imprisonment  in  the  territorial 
prison  for  a  term  of  not  less  than  ten  years,  and  which  may  be 
extended  for  life. 

Sec.  26.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice  or  any  mixture  of  deliberation ;  it  may  be 
voluntary  or  involuntary. 

Sec.  27.  Voluntary  manslaughter  is  the  killing  of  a  human 
being  by  another  person  upon  a  sudden  heat  or  passion,  caused  by 
a  provocation  apparently  sufficient  to  make  the  passion  irresist- 
ible in  a  reasonable  person.  The  provocation  must  be  a  serious 
and  highly  provoking  injury,  inflicted  or  attempted  to  be  inflicted 
upon  the  person  killing,  sufficient  to  excite  such  an  irresistible  pas- 
sion ;  and  the  killing  must  follow  so  soon  after  the  provocation, 
that  there  is  not  time  for  the  passions  to  cool ;  for  if  there  should 
have  been  an  interval  between  the  provocation  given  and  the  kill- 
ing, sufficient  for  the  voice  of  reason  to  be  heard,  the  killing  shall 
be  attributed  to  deliberate  revenge,  and  shall  be  deemed  murder 
in  the  first  degree. 

Sec.  28.  Involuntary  manslaughter  is  the  killing  of  a  human 
being  by  another,  without  any  intention  to  do  so,  in  the  perform- 
ance of  an  unlawful  act  not  felonious,  or  which  would  not  naturally 
tend  to  destroy  human  life ;  or  in  the  performance  of  a  lawful  act, 
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without  that  due  care  and  caution  which  every  reasonable  man 
should  exercise  in  doing  any  act  which  might  result  in  the  de- 
struction of  human  life. 

Sec.  29.  Every  person  who  .shall  be  convicted  of  the  crime  of 
manslaughter  shall  be  punished  by  imprisonment  in  the  territo- 
rial prison  for  a  period  of  time  not  less  than  one  year,  nor  more 
than  ten  years. 

Sec.  30.  In  order  to  make  the  killing  either  murder  or  man- 
slaughter, it  is  requisite  that  the  party  die  within  a  year  and  a 
dav  after  the  stroke  was  received,  or  the  cause  of  death  adminis- 
tered,  in  the  computation  of  which  the  whole  of  the  day  on  which 
the  act  was  done  shall  be  reckoned  the  first. 

Sec.  31.  If  the  injury  be  inflicted  in  one  county  and  the  party 
die  in  another  county,  or  without  the  territory,  the  accused  shall 
be  tried  in  the  county  where  the  act  was  done,  or  the  cause  of 
death  administered.  If  the  party  killing  shall  be  in  one  county 
and  the  party  killed  be  in  another  county,  at  the  time  the  cause 
of  death  shall  be  administered,  the  accused  maybe  tried  in  either 
county. 

Sec.  32.  Justifiable  homicide  is  the  killing  of  a  human  being 
in  necessary  self-defence,  or  in  defence  of  habitation,  property,  or 
person  against  one  who  manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  felony,  or  against  any  person  or  persons 
who  manifestly  intend  and  endeavor,  in  a  violent,  riotous,  or 
tumultuous  manner,  to  enter  the  habitation  of  another  for  the 
purpose  of  assaulting  or  offering  personal  violence  to  any  person 
dwelling  or  being  therein. 

Sec.  33.  A  bare  fear  of  any  of  these  offences,  to  prevent  which 
the  homicide  is  alleged  to  have  been  committed,  shall  not  be  suffi- 
cient to  justify  the  killing.  It  must  appear  that  the  circumstances 
were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  that 
the  party  killing  really  acted  under  the  influence  of  such  fears,  and 
not  in  a  spirit  of  revenge. 

Sec.  34.  If  a  person  kill  another  in  self-defence,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing  that  in  order  to  save 
his  own  life,  or  to  prevent  his  receiving  great  bodily  harm,  the 
killing  of  the  other  was  absolutely  necessary  ;  and  it  must  appear, 
also,  that  the  person  killed  was  the  assailant,  or  that  the  slayer 
had,  really  and  in  good  faith,  endeavored  to  decline  any  further 
struggle  before  the  fatal  blow  was  given. 

Sec.  35.  If  an  officer  in  the  execution  of  his  office  in  a  criminal 
case,  having  legal  process,  be  resisted  and  assaulted,  he  shall  be 
justified  if  he  kill  the  assailant.  If  an  officer  or  private  person 
attempt  to  take  a  person  charged  with  felony,  and  he  or  they  be 
resisted  in  the  endeavor  to  take  the  person  accused,  and  to  prevent 
the  escape  of  the  accused,  by  reason  of  such  resistance,  he  or  she 
be  killed,  the  officer  or  private  person  so  killing  shall  be  justified  : 
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Provided,  That  such  officer  or  private  person,  previous  to  snch 
killing,  shall  have  used  all  reasonable  efforts  to  take  the  accused 
without  success ;  and  that  from  all  probability  there  was  no  pros- 
pect of  being  able  to  prevent  injury  from  such  resistance,  and  the 
consequent  escape  of  such  person. 

Sec.  36.  Justifiable  homicide  may  also  consist  in  unavoidable 
necessity  without  any  will  or  desire,  and  without  any  inadvertency 
or  negligence  in  the  party  killing.  An  officer  who,  in  the  execu- 
tion of  public  justice,  puts  a  person  to  death  in  virtue  of  a  judg- 
ment of  a  competent  court  of  justice  shall  be  justified.  The  officer 
must,  however,  in  the  performance  of  his  duty,  proceed  according 
to  the  sentence  and  the  law  of  the  land. 

Sec.  37.  Excusable  homicide,  by  misadventure,  is  when  a  per- 
son is  doing  a  lawful  act,  without  any  intention  of  killing,  yet 
unfortunately  kills  another,  as  where  a  man  is  at  work  with  aii 
axe,  and  the  head  flies  oflF  and  kills  a  by-stander,  or  where  a  parent 
is  moderately  correcting  a  child,  or  a  master  his  servant  or  scholar, 
or  an  officer  punishing  a  criminal,  and  happens  to  occasion  death, 
it  is  only  a  misadventure,  for  the  act  of  correcting  was  lawful;  but 
if  a  parent  or  master  exceeds  the  bounds  of  moderation,  or  the 
officer  the  sentence  under  which  he  acts,  either  in  the  manner,  the 
instrument,  or  quantity  of  punishment,  and  death  ensue,  it  will  be 
manslaughter,  or  murder,  according  to  the  circumstances  of  the 
case. 

Sec.  38.  All  other  instances  which  stand  upon  the  same  footing 
of  reason  and  justice  as  those  enumerated  shall  be  considered  jus- 
tifiable or  excusable  homicide. 

Sec.  39.  The  homicide  appearing  to  be  justifiable  or  excusable, 
the  person  indicted  shall,  upon  his  trial,  be  fully  acquitted  and 
discharged. 

Sec.  40.  The  killing  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
will  devolve  on  the  accused, — unless  the  proof  on  the  part  of  the 
prosecution  sufficiently  manifest  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  accused  was  justified  or 
excused  in  committing  the  homicide. 

Sec.  41.  If  any  woman  shall  endeavor,  privately,  either  by 
herself  or  the  procurement  of  others,  to  conceal  the  death  of  any 
issue  of  her  body,  male  or  female,  which,  if  born  alive  would  be  a 
bastard,  so  that  it  may  not  come  to  light,  whether  it  shall  have 
been  murdered  or  not,  every  such  mother,  being  convicted  thereof, 
shall  suflFer  imprisonment  in  the  territorial  prison  for  a  terra 
not  exceeding  one  year :  Provided,  however,  That  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  such  mother  from 
being  indicted  and  punished  for  the  murder  of  such  bastard  child. 

Sec.  42.  Every  person  who  shall  administer  or  cause  to  be 
administered  or  taken,  or  furnished  to  another  to  be  taken,  any 


OP  MONTANA  TERRITORY.  277 

medical  sabstance,  or  shall  use  or  cause  to  be  used  any  instru- 
raent  whatever  with  the  intent  to  procure  the  miscarriage  of  any 
woman  then  being  with  child  (unless  the  same  shall  be  done  to 
save  the  life  of  such  woman),  and  sh^U  be  convicted  thereof,  shall 
be  punished  by  imprisonment  in  the  territorial  prison  for  a  term 
of  not  less  than  two  years,  nor  more  than  five  years. 

Sec.  43.  If  any  person  shall  hereafter  challenge  another  to 
fight  a  duel  with  deadly  weapons,  or  in  any  manner  whatever,  the 
probable  issue  of  which  might  result  in  the  death  of  either ;  or  if 
any  person  shall  accept  a  challenge  or  agree  to  fight  a  duel,  every 
person  so  offending  snail,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars. 

Sec.  44.  Every  person  who  shall  wilfully  and  maliciously  ad- 
minister, or  caused  to  be  administered  to  or  taken  by  any  person, 
any  poison  or  other  noxious  or  destructive  substance  or  liquid, 
with  the  intention  to  cause  the  death  of  such  person,  and  being 
thereof  duly  convicted,  shall  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  term  not  less  than  ten  years,  and  which 
may  extend  to  life. 

Sec.  45.  Mayhem  consists  in  unlawfully  depriving  a  human 
being  of  a  member  of  his  or  her  body,  or  disfiguring  or  rendering 
it  useless.  If  any  person  shall  cut  out  or  disable  the  tongue,  put 
out  an  eye,  slit  the  nose,  ear,  or  lip,  or  disable  any  limb  or  member 
of  body  of  another,  or  shall  voluntarily,  or  on  purpose,  put  out  an 
eye  or  eyes,  every  such  person  shall  be  guilty  of  mayhem.  The 
crime  of  mayhem  shall  be  punishable  by  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  exceeding  fourteen  years. 

Sec.  46.  Kape  is  the  carnal  knowledge  of  a  female,  forcibly, 
and  against  her  will,  and  a  person  duly  convicted  thereof  shall  be 
punishable  by  imprisonment  in  the  territorial  prison  for  a  term 
not  less  than  five  years,  and  may  be  extended  to  life.  And  any  per- 
son who  shall  have  carnal  knowledge  of  any  female  child  under 
the  age  of  ten  years  shall  be  adjudged  guilty  of  the  crime  of  rape, 
and,  upon  conviction  thereof,  shall  be  imprisoned  for  life.  And 
every  person  of  the  age  of  sixteen  years  or  over,  who  shall  have 
carnal  knowledge  of  any  woman  above  the  age  of  ten  years,  with- 
out her  consent,  by  administering  to  her  any  substance  or  liquid, 
which  shall  produce  such  stupor  or  i.mbecility  of  mind  or  weakness 
of  body  as  to  prevent  effectual  resistance,  shall,  upon  conviction,  be 
adjudged  guilty  of  rape,  and  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  term  not  less  than  ten  years. 

Sec.  47.  The  infamous  crime  against  nature,  either  with  man 
or  beast,  shall  subject  the  offender  to  be  punished  by  imprisonment 
in  the  territorial  prison  for  a  term  not  less  than  five  years,  and 
which  may  extend  to  life. 

Sec.  48.  Kidnapping  is  the  forcible  and  unlawful  taking  or 
the  stealing  away  of  a  man,  woman,  or  child  from  his  or  her  own 
home. 
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Sec.  49.  Every  person  who  shall  forcibly  take  or  arrest,  un- 
lawfully, or  steal  any  man,  woman  or  child,  either  white,  colored, 
or  Indian,  and  carry  him  or  her  away  from  his  or  her  home  or 
place  of  abode,  shall  be  deemed  to  have  committed  the  crime  of 
kidnapping,  and,  upon  conviction,  shall  be  punished  by  imprison- 
ment in  the  territorial  prison  for  a  term  not  less  than  one  year, 
nor  more  than  ten  years. 

Sec.  50.  Every  person  who  shall  forcibly  and  unlawfully  take 
or  arrest  any  person  whomsoever,  with  an  intention  to  take  him 
or  her  out  of  this  territory,  without  having  first  obtained  permission 
so  to  do,  in  accordance  with  the  provisions  of  law,  shall  be  deemed 
guilty  of  an  attempt  to  kidnap,  and,  upon  conviction,  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  for  a  term  not  less 
than  one  year,  nor  more  than  ten  years. 

Sec.  51.  Every  person  who  shall  hire,  persuade,  entice,  decoy, 
or  seduce,  by  false  promises,  misrepresentations,  and  the  like,  any 
negro,  mulatto,  or  colored  person,  or  Indian,  to  go  out  of  this  ter- 
ritory, or  to  be  taken  or  removed  therefrom  for  the  purpose  and 
with  the  intent  to  employ  him  or  her  for  his  or  her  own  use,  or  to 
the  use  of  another,  without  the  free  will  and  consent  of  such  negro, 
mulatto,  or  colored  person,  or  Indian,  shall  be  deemed  to  have 
committed  the  crime  of  kidnapping,  and,  upon  conviction  thereof, 
shall  be  punished  as  in  the  next  preceding  section  specified. 

Sec.  52.  Every  person  who  shall  take  any  woman  unlawfully, 
against  her  will,  and  by  force,  threats,  menaces,  or  duress,  compel 
her  to  marry  him,  or  to  marry  any  other  person,  or  to  be  defiled, 
shall  be  deemed  to  be  guilty  of  the  crime  of  abduction  ;  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  less  than  two  years,  nor  more  than 
fourteen  years. 

Sec.  53.  Every  person  who  shall  maliciously,  forcibly,  or  fraudu- 
lently lead,  take,  or  carry  away,  or  decoy  or  entice  away  any 
child  under  the  age  of  ten  years,  with  intent  to  detain  and  conceal 
such  child  from  the  parent,  guardian,  or  other  person  having  the 
lawful  charge  of  such  child,  shall,  upon  conviction  thereof,  be  pun- 
ished by  imprisonment  in  the  territorial  prison  not  exceeding  ten 
years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by  both 
such  fine  and  imprisonment.    -  ' 

Sec.  54.  If  any  father  or  mother  of  any  child,  under  the  age 
of  ten  years,  or  any  other  person  to  whom  such  child  shall  have 
been  confided,  shall  expose  such  child  in  a  street,  field,  or  other 
place,  with  intent  to  abandon  it,  he  or  she  shall,  upon  conviction, 
be  punished  by  imprisonment  in  the  territorial  prison  for  a  terra 
not  less  than  one  year,  nor  more  than  five  years. 

Sec.  55.  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability  to  commit  a  violent  injury  on  the  person  of  another, 
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and  every  person  convicted  thereof  shall  be  fined  in  a  sum  not 
less  than  five  nor  more  than  fifty  dollars. 

Sec.  56.  An  assault  with  intent  to  commit  murder,  rape,  the 
infamous  crime  against  nature,  mayhem,  robbery,  or  grand  lar- 
ceny, shall  subject  the  oflFender  to  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  fourteen 
years. 

Sec.  57.  An  assault  with  a  deadly  weapon,  instrument,  or 
other  thing,  with  an  intent  to  inflict  upon  the  person  of  another  a 
bodily  injury,  where  no  considerable  provocation  appears,  or  where 
the  circumstances  of  the  assault  show  an  abandoned  and  malig- 
nant heart,  shall  subject  the  offender  to  imprisonment  in  the  ter- 
ritorial prison  not  less  than  one  nor  more  than  two  years,  or  to  a 
fine  not  less  than  five  hundred  nor  more  than  one  thousand  dol- 
lars, or  to  both  such  fine  and  imprisonment,  at  the  discretion  of 
the  court. 

Sec.  68.  Assault  and  battery  is  the  unlawful  beating  of  another, 
and  a  person  convicted  thereof  shall  be  fined  in  a  sum  not  less 
than  ten  nor  more  than  one  hundred  dollars,  and  imprisonment 
in  the  county  jail  not  less  than  one  nor  more  than  six  months, 
or  both  such  fine  and  imprisonment,  at  the  discretion  of  the  court. 

Sec.  59.  If  any  person  shall  assault  and  beat  another  with  a 
cowhide,  stick,  or  whip,  having  at  the  time  in  his  possession  a 
pistol  or  other  deadly  weapon,  with  an  attempt  to  intimidate  and 
prevent  the  person  assaulted  from  defending  himself,  such  person 
shall,  on  conviction  thereof,  be  imprisoned  in  the  territorial  prison 
not  less  than  one  nor  more  than  ten  years. 

Sec.  60.  Every  person  who  shall  wilfully  and  maliciously  or 
negligently  poison  any  spring,  well,  or  reservoir  of  water,  shall, 
upon  conviction  thereof,  be  punished  by  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  less  than  one  nor  more  than  ten  years. 

Sec.  61.  If  any  person,  either  verbally  or  by  any  written  or 
printed  communication,  shall  maliciously  threaten  any  injury  to 
the  person  or  property  of  another,  with  intent  thereby  to  extort 
money,  or  any  pecuniary  advantage  whatever,  or  to  compel  the 
person  so  threatened  to  do  any  act  against  his  or  her  will,  he  shall  be 
punished,  upon  conviction  thereof,  by  imprisonment  not  more  than 
one  year  nor  less  than  six  months,  or  by  fine  not  exceeding  five 
hundred  dollars,  nor  less  than  one  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 

Sec.  62.  Every  person  in  this  territory  having,  carrying,  or 
procuring  from  another  person  any  dirk,  dirk-knife,  sword,  sword- 
cane,  pistol,  gun,  or  other  deadly  weapon,  who  shall,  in  the  pres- 
ence of  one  or  more  persons,  draw  or  exhibit  any  of  said  deadly 
weapons  in  a  rude,  angry,  or  threatening  manner,  not  in  necessary 
self-defence,  or  who  shall  in  any  manner  unlawfully  use  the  same 
in  any  fight  or  quarrel,  the  person  or  person  so  oflFending,  upon 
conviction  thereof,  in  any  criminal  court  in  any  county  in  this  ter- 
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ritory,  shall  be  fined  in  any  sum  not  less  than  fifty  dollars,  nor 
more  than  one  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  less  than  three  nor  more  than  six  months,  at  the  discretion  of 
the  court,  or  both  such  fine  and  imprisonment,  together  with  the 
costs  of  prosecution,  which  said  costs  shall  in  all  cases  be  computed 
and  collected  in  the  same  manner  as  costs  in  civil  cases,  and  all 
fines  and  forfeitures  arising  under  the  provisions  of  this  act  shall 
be  paid  into  the  county  treasury  for  school  purposes :  Provided, 
neverthdesa,  That  no  sheriflF,  deputy  sheriflF,  constable,  marshal,  or 
other  peace  officer  shall  be  held  to  answer  under  the  provisions  of 
this  act,  for  drawing  or  exhibiting  any  of  the  weapons  hereinbe- 
fore mentioned,  while  in  the  lawful  discharge  of  his  or  their  duties. 
It  shall  be  the  duty  of  all  military,  civil,  and  peace  officers  in  this 
territory  to  be  vigilant  in  carrying  the  provisions  of  this  act  into 
full  force  and  effect,  as  will  also  all  grand  jurors  to  inquire  into 
and  make  presentment  of  each  and  every  offence  under  this  act 
which  shall  come  under  or  within  their  knowledge.  It  shall  be, 
and  is  hereby,  made  the  duty  of  all  judges  in  this  territory  to  give 
this  act  in  charge  to  the  grand  juries  at  each  term  of  their  respec- 
tive courts,  and  also  to  all  trial  juries  empanelled  for  the  trial  of 
any  of  the  offences  hereinbefore  mentioned  in  this  act. 

Sec.  63.  False  imprisonment  is  an  unlawful  violation  of  the 
personal  liberty  of  another,  and  consists  in'confinement  or  deten- 
tion without  sufficient  legal  authority.  Any  person  convicted  of 
false  imprisonment  shall  pay  all  damages  sustained  by  the  person 
so  imprisoned,  and  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  or  imprisoned  in  the  territorial  prison  for  a  term  not  ex- 
ceeding one  year. 

CHAPTER  V. 

OFFENCES   AGAINST   HABITATIONS,   OTHER   BUILDINGS,  AND  OTHER 

PROPERTY. 

Sec.  64>  Arson  in  first  degree — what  is. 
Sec.  66.  Arson  in  second  degree — what  isK 
Sec.  66.  Arson  in  third  degree — what  is. 
Sec.  67.  Maliciously  burning  standing  cfop,  bridge,  S^c.,— pen- 
alty therefor. 
Sec.  68.   Wilfully  burning  insured  property. 
Sec.  69.  Burglary  in  night-time. 
Sec.  70.  Burglary  in  daytime. 

Section  64.  Every  person  who  shall  wilfully  and  maliciously 
burn,  or  cause  to  be  burned,  in  the  night-time,  any  building,  boat, 
or  vessel  which  is  inhabited  by  some  human  being,  and  of  which 
he  shall  have  knowledge,  or  shall  have  reasonable  cause  for  be- 
lieving to  be  so  inhabited,  shall  be  guilty  of  arson  in  the  first  de- 
gree, and,  upon  conviction  thereof,  shall  be  punished  by  imprison- 
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ment  for  life  in  the  territorial  prison,  or  with  death,  as  the  jury 
may  designate. 

Sec.  65.  Any  person  who  shall  wilfully  and  maliciously  burn, 
or  cause  to  be  burned,  in  the  daytime,  any  building,  boat,  or  ves- 
sel, inhabited  by  any  person,  he  knowing,  or  having  reasonable 
cause  for  believing,  such  building,  boat,  or  vessel  to  be  so  in- 
habited, or  shall  burn,  or  cause  to  be  burned,  any  building  or 
structure  attached  to  the  same,  with  intent  to  burn  such  in- 
habited building,  boat,  or  vessel,  shall  be  deemed  guilty  of  arson 
in  the  second  degree ;  and  shall  be  punished  by  imprisonment  in 
the  territorial  prison  for  a  period  of  time  not  less  than  five  years, 
nor  more  than  twenty  years. 

Sec.  66.  Every  person  who  shall  wilfully  and  maliciously  burn, 
or  cause  to  be  burned,  any  uninhabited  building,  boat,  or  vessel, 
owned  by  another,  at  any  time,  shall  be  deemed  guilty  of  arson 
in  the  third  degree ;  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  for  a  term  not 
less  than  three  years,  nor  more  than  fifteen  years. 

Sec.  67.  Every  person  who  shall  wilfully  and  maliciously  burn, 
or  cause  to  be  burned,  any  standing  crop  or  stack  of  grain  or  hay, 
or  any  bridge  across  any  stream  in  this  territory,  or  any  dam  or 
flume,  or  any  pile  or  parcel  of  wood  or  lumber,  the  property  of 
another,  shall,  upon  conviction  thereof,  be  punished  by  imprison- 
ment in  the  territorial  prison  for  a  term  not  less  than  two  years, 
nor  more  than  five  years. 

Sec.  68.  Every  person  who  shall  wilfully  burn,  or  cause  to 
be  burned,  any  building,  boat,  vessel,  goods,  wares,  merchan- 
dise, or  any  other  chattels,  which  are  at  the  time  insured  against 
loss  or  damage  by  fire,  with  intent  to  injure  or  defraud  the  in- 
surer thereof,  whether  the  same  be  the  property  of  such  insured 
person,  or  of  any  other  person,  shall,  upon  conviction  thereof, 
be  punished  by  imprisonment  in  the  territorial  prison  for  a 
term  of  not  less  than  two  years,  nor  more  than  ten  years. 

Sec.  69.  Every  person  who  shall,  in  the  night-time,  forcibly 
break  and  enter,  or  without  force  (the  doors  and  windows  being 
open),  enter  into  any  dwelling-house,  or  any  other  house  what- 
ever, or  tent,  with  intent  to  commit  murder,  rape,  robbery,  may- 
hem, larceny,  or  other  felony,  shall  be  deemed  guilty  of  burglary, 
and,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  territorial  prison  for  a  term  not  less  than  five  nor  more 
than  twenty  years. 

Sec.  70.  Every  person  who  shall  break  and  enter  into  any 
dwelling  or  other  house,  with  the  intent  to  commit  murder,  rape, 
or  robbery,  or  any  other  felony,  in  the  daytime,  shall  be  deemed 
guilty  of  burglary,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  for  a  term  not 
less  than  two  years,  nor  more  than  ten  years. 
36 
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CHAPTER  VI. 

OFFENCES  AGAINST   PROPERTY. 

Sec.  71.  Hobbery — definition  of. 

Sec.  7^.  Grand  larceny — what  is. 

Sec.  7S.  Petit  larceny — what  is. 

Sec.  7J^.  FeU)nixnLsly  stealing  a  dog  deemed  petit  larceny. 

Sec.  76.  Negotiable  instruments,  deeds,  etc.,  subjects  to  larceny. 

Sec.  76.  Of  person  knowingly  buying  or  receiving  property  ob- 
tained by  larceny,  burglary,  etc. 

Sec.  77.  Of  person  bringing  to  territory  property  obtained  bj 
larceny,  burglary,  etc.     Proceeding. 

Sec.  78.  Of  person  marking  or  branding,  or  altering  marks  or 
brands,  with  intention  to  steal. 

Sec.  79.  Of  embezzlement  or  theft  by  public  officer  or  servant  of 
territory. 

Sec.  80.  Of  officer  collecting  or  receiving  public  moneys  and 
Jailing  to  pay  over  same,  when  lawful  demand  made 
therefor. 

Sec.  81.  Of  officer  of  territory  converting  to  his  own  use,  invest- 
ing, or  loaning  public  moneys,  bonds,  etc.,  or  person 
privy  thereto. 

Sec.  82.  Of  person  defacing  or  destroying  evidence  of  tide,  or 
value,  with  intent  to  injure. 

Sec.  83.  Of  persons  fraudulently  destroying  or  removing  comer 
or  boundary  lines. 

Sec.  8i»  Larceny  by  clerk  or  servant. 

Sec.  85.  Larceny  by  bailee. 

Sec.  86.  Larceny  by  lodger. 

Sec.  87.  Of  person  knowingly  driving  away  stock  deemed  mis- 
demeanor.     Fines  therefor — how  appropriated. 

Section  71.  Robbery  is  the  felonious  and  violent  taking  of 
money,  goods,  or  other  valuable  things  from  the  person  of  another 
by  force  or  intimidation.  Every  person  guilty  of  robbery  shall 
be  punished  by  imprisonment  in  the  territorial  prison  for  a  term 
not  less  than  five  years,  and  which  may  be  extended  to  life. 

Sec.  72.  Every  person  who  shall  feloniously  steal,  take,  and  carry 
away,  lead,  or  drive  away  the  personal  goods  or  property  of  another, 
of  the  value  of  fifty  dollars  or  more,  shall  be  guilty  of  grand  larceny, 
and,  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in 
the  territorial  prison  for  a  term  not  less  than  one  year,  nor  more 
than  fourteen  years. 

Sec.  73.  Every  person  who  shall  feloniously  steal,  take,  and 
carry  away,  lead,  or  drive  away  the  personal  goods  or  property 
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of  another,  under  the  value  of  fifty  dollars,  shall  be  deemed  guilty 
of  petit  larceny,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  County  jail  not  more  than  three  months, 
or  by  fine  not  exceeding  one  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 

Sec.  74.  That  every  person  who  shall  feloniously  steal,  take, 
and  carry,  lead,  or  drive  away  any  dog,  either  of  the  male  or 
female  kind,  belonging  to  another,  shall  be  deemed  guilty  of  petit 
larceny,  and,  upon  conviction  thereof,  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  three  months,  or  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  both  such  fine 
and  imprisonment.  In  any  judgment  rendered  for  a  fine  only,  the 
judgment  shall  provide  that  unless  the  same  be  paid  the  defendant 
shall  be  imprisoned  in  the  county  jail,  at  the  rate  of  one  day  for 
every  two  dollars  of  the  fine. 

Sec.  75.  Bonds,  promissory  notes,  bank  notes,  bills  of  ex- 
change, or  other  bills,  orders,  drafts,  checks,  receipts,  or  certifi- 
cates, or  warrants  for  or  concerning  money,  goods,  or  property, 
due  or  to  become  due  or  to  be  delivered,  or  any  public  security 
issued  by  the  United  States  or  by  this  territory,  and  any  deed 
or  writing  containing  a  conveyance  of  land  or  valuable  contract 
in  force,  or  any  release  or  defeasance,  or  any  other  instrument 
whatever,  shall  be  considered  personal  goods  of  which  larceny 
may  be  committed,  and  the  money  due  thereon,  or  secured  thereby, 
and  remaining  unsatisfied,  or  which,  in  any  event  or  contingency, 
might  be  collected  thereon,  or  the  value  of  the  property  trans- 
ferred or  efiected  thereby,  as  the  case  may  be,  shall  be  deemed 
the  value  of  the  property  stolen. 

Sec.  76.  Every  person  who,  for  his  own  gain,  or  to  prevent 
the  owner  from  again  possessing  his  property,  shall  buy  or  receive 
stolen  goods,  or  any  kind  of  property,  tne  stealing  of  which  is  de- 
clared to  be  larceny,  of  the  value  of  fifty  dollars  or  more,  or  prop- 
erty obtained  by  robbery,  burglary,  or  embezzlement,  of  such 
value,  knowing  the  same  to  have  been  so  obtained,  shall,  upon 
conviction  thereof,  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  five  years, 
or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment.  If  the  value  of  the  goods  thus  bought  or  re- 
ceived be  of  the  value  of  less  than  fifty  dollars,  the  offender,  upon 
conviction,  shall  be  punished  by  imprisonment  in  the  county  jail 
not  exceeding  three  months,  or  by  fine  not  exceeding  one  hundred 
dollars,  or  by  both  such  fine  and  imprisonment ;  and  every  such 
person  may  be  tried,  c«nvicted,  and  punished  before  or  after  the 
trial  of  the  principal. 

Sec.  77.  Every  person  bringing  any  goods  or  property  into 
this  territory,  taken  by  himself,  or  which  he  knew  was  taken  by 
another,  in  another  territory  or  state,  by  robbery,  burglary,  em- 
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bezzlement,  or  larceny,  shall,  upon  reasonable  cause  being  shown 
to  a  magistrate  to  induce  him  to  believe  that  the  accused  has 
brought  such  goods  or  property  into  thi^  territory,  taken  in  either 
of  the  ways  aforesaid  in  another  territory  or  state,  be  committed 
to  the  county  jail,  to  await  a  requisition  from  the  governor  of  the 
territory  or  state  whence  such  goods  or  property  were  brought,  as 
aforesaid,  into  this  territory :  Provided,  That  such  person  shall 
not  be  detained  in  such  custody  longer  than  a  period  of  eight  weeks. 

Sec.  78.  Every  person  who  shall  mark,  brand,  alter,  or  deface 
the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet,  mule,  or 
any  one  or  more  head  of  neat  cattle  or  sheep,  goats,  hogs^  shoats, 
or  pigs,  not  his  or  her  own  property,  but  belonging  to  some  other 
person,  or  cause  the  same  to  be  done,  with  the  intent  thereby  to 
steal  the  same,  or  to  prevent  identification  thereof  by  the  owner, 
shall,  upon  conviction  thereof,  be  punished  by  imprisonment  in 
the  territorial  prison  for  a  term  not  less  than  six  months,  nor 
more  than  five  years. 

Sec.  79.  Every  servant,  officer,  or  person  employed  in  any 
public  department,  station,  or  office  of  the  government  of  this 
territory,  or  any  county  of  this  territory,  or  in  any  office  of  a  cor- 
porate body,  who  shall  embezzle,  steal,  secrete,  or  fraudulently 
take  or  carry  away  any  money,  goods,  chattels,  efiects,  books,  or 
book  of  recoM  or  of  account,  bond  or  bonds,  promissory  note  or 
notes,  bank  bill  or  notes,  or  any  other  writing  or  security  for  the 
payment  of  money,  or  property,  of  whatever  description  it  may  be, 
oeing  the  property  of  said  territory,  county,  or  corporate  body, 
shall,  on  conviction  thereof,  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  period  of  time  not  less  than  one  year,  nor 
more  than  ten  years. 

Sec.  80.  If  any  officer  who  now  is  or  hereafter  may  be  intrusted 
by  law  to  collect,  disburse,  or  receive  or  safely  keep  any  money 
or  moneys,  revenue  or  revenues,  belonging  to  this  territory,  to  the 
school  fund  of  this  territory,  to  the  school  fund  of  any  county  or 
township  of  any  county  in  this  territory,  to  any  canal,  turnpike, 
or  railroad  fund  of  this  territory,  or  any  county  thereof,  or  to  any 
fund  for  the  improvement  of  any  public  road  or  roads,  river,  creek, 
or  other  water  course,  bordering  on  or  within  this  territory,  or  to 
any  other  fund  now  being  or  hereafter  to  be  established  by  law  for 
public  purposes,  and  who  shall  fail  or  refuse  to  pay  over  all  moneys, 
warrants,  oills,  notes,  and  orders  which  any  such  officers  or  per- 
sons shall  receive  for  disbursement,  and  has  not  disbursed,  or  snail 
collect,  or  shall  receive  for  safe  keeping,  belonging  to  this  territory, 
to  any  county  of  this  territory,  or  to  any  ^ch  fund  as  aforesaid, 
when  such  officer  or  person  shall  thereto  be  required  by  law,  and 
demand  duly  made  by  the  successor  or  successors  of  such  officer, 
or  person  in  office,  or  by  the  officer  or  person  to  whom  such  money, 
warrants,  bills,  notes,  or  orders  ought  by  law  to  be  paid  over,  or 
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his  or  their  attorney  or  agent  duly  authorized  in  writing,  signed 
and  acknowledged — (if  such  demand  be  practicable) — every  such 
officer  or  person  shall,  on  conviction  therefor,  be  punished  by  im- 
prisonment in  a  territorial  prison  for  a  term  not  less  than  two 
years,  nor  more  than  five  years :  Provided,  That  no  person  shall 
be  imprisoned  in  the  territorial  prison  under  this  section,  unless 
the  money  not  paid  over  shall  amount  to  more  than  one  hundred 
dollars,  or  if  it  appear  that  such  failure  or  refusal  shall  be  occa- 
sioned by  unavoidaole  accident  or  loss.  Every  person  convicted 
under  the  provisions  of  this  section  shall  forever  thereafter  be  dis- 
qualified from  holding  any  office  of  honor,  trust,  or  profit  in  this 
territory. 

Sec.  81.  That  if  any  officer  of  the  territory,  or  of  any  county, 
city,  or  town  in  this  territory,  charged  with  the  safe  keeping, 
transfer,  or  disbursement  of  public  moneys,  shall  convert  to  his 
own  use,  in  any  way  whatever,  or  shall  use  by  way  of  investment 
in  any  kind  of  property  or  merchandise,  or  shall  loan,  with  or 
without  interest,  any  portion  of  the  public  moneys,  bonds,  or  other 
evidences  of  indebtedness  of  the  territory,  intrusted  to  him  for 
safe  keeping,  transfer,  or  disbursement,  or  any  other  purpose,  every 
such  act  shall  be  deemed  and  adjudged  to  be  embezzlement  of  so 
much  of  such  moneys  as  shall  be  thus  taken,  converted,  invested, 
used,  or  loaned,  which  is  hereby  declared  to  be  felony ;  and  the 
neglect  or  refusal  to  pay  over  on  demand  any  public  moneys  in 
his  hands,  upon  the  presentation  of  a  draft  or  order  or  warrant, 
drawn  upon  him  by  the  proper  officer,  or  any  officer  authorized 
by  law,  and  signed  by  such  officer,  or  to  transfer  or  disburse  any 
such  moneys  promptly,  according  to  law,  on  the  legal  requirement 
of  any  officer  authorized  to  make  such  requirement,  shall  be  prima 
facie  evidence  of  such  conversion  to  his  own  use  of  the  public 
moneys  that  may  be  in  his  hands.  All  persons  advising,  or  know- 
ingly or  wilfully  participating  in  such  embezzlement,  shall,  upon 
conviction,  receive  the  same  punishment  as  the  principal  ofiender, 
and  may  be  tried,  convicted,  and  punished  before  the  original  or 
principal  oflFender  shall  have  been  apprehended.  All  persons 
oS'ending  against  the  provisions  of  this  section  shall,  upon  convic- 
tion, be  punished  by  imprisonment  in  the  territorial  prison  for  a 
term  not  less  than  two  nor  more  than  ten  years,  and  adjudged,  at 
the  discretion  of  the  court,  to  pay  a  fine  equal  to  the  amount  em- 
bezzled. 

Sec.  82.  Every  person  who  shall  fraudulently  or  maliciously 
tear,  burn,  efface,  cut,  or  in  any  way  destroy  any  debt,  lease,  bond, 
will,  or  any  other  writing  sealed,  or  any  bank  bill  or  note,  check, 
warrant,  or  certificate  for  the  payment  of  money  or  other  thing, 
or  the  delivery  of  goods,  or  any  certificate  or  other  public  secu- 
rity of  this  territory,  or  of  the  United  States,  or  any  state  or  terri- 
tory, for  the  payment  of  money,  or  any  receipt,  acquittance,  release 
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or  defeasance,  discharge  of  any  debt,  suit,  or  other  demand,  or  any 
transfer  or  assurance  of  money,  stock,  goods,  chattels,  or  other 
roperty,  or  any  letter  of  attorney,  or  other  power,  or  any  day- 
ook,  or  other  book  of  account,  or  any  agreement  or  contract 
whatsoever,  with  intent  to  defraud,  prejudice,  or  injure  any  person 
or  body  corporate,  shall,  upon  conviction  thereof,  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  than 
one  year,  nor  more  than  five  years. 

Sec.  83.  Every  person  who  shall  wilfully  or  maliciously  re- 
move any  monument  of  stone,  wood,  or  other  durable  material, 
erected  for  designating  the  corner,  or  other  point,  or  any  post  or 
stake  fixed  or  driven  into  the  ground  for  the  purpose  of  designating 
a  point  in  a  boundary  of  any  lot  or  tract  of  land,  or  alter  the 
marks  on  any  tree,  post,  or  other  monument,  made  for  the  pur- 
pose of  designating  any  point,  course,  or  line  in  the  boundary  of 
any  lot  or  tract  of  land,  or  shall  cut  down  or  remove  any  tree 
upon  which  any  such  marks  shall  be  made  for  such  purpose,  with 
the  intent  to  destroy  such  marks,  shall,  upon  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  punisned  by  a  fine  not  less 
than  one  hundred  nor  more  than  two  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a  term  not  less  than  one  month, 
nor  more  than  one  year. 

Sec.  84.  If  any  clerk,  apprentice,  or  servant,  or  any  other  per- 
son, whether  bound  or  hired,  to  whom  any  money  or  goods  or 
chattels  or  other  property  shall  be  entrusted  by  his  master  or 
employer,  shall  withdraw  himself  from  his  master  or  employer, 
and  go  away  with  the  money,  goods,  chattels,  or  other  property, 
or  any  part  thereof,  with  intent  to  steal  the  same  and  defraud  his 
master  or  employer  thereof,  contrary  to  the  trust  and  confidence 
in  him  reposed  bv  his  said  master  or  employer,  or  being  in  the 
service  of  nis  said  master  or  employer  shall  embezzle  the  said 
money,  goods,  or  chattels  or  property,  or  any  part  thereof,  or 
otherwise  shall  convert  the  same  to  his  own  use,  with  like  purpose 
to  steal  the  same,  every  person  so  offending  shall  be  punished  in 
the  manner  prescribed  by  law  for  feloniously  stealing  property  of 
the  value  of  the  articles  so  taken,  embezzled,  or  converted. 

Sec.  85.  If  any  bailee  of  any  money,  goods,  or  property 
shall  convert  the  same  to  his  own  use,  witn  intent  to  steal  the 
same,  he  shall  be  guilty  of  grand  or  petit  larceny,  according  to 
the  amount  of  the  money  or  value  of  the  goods,  chattels,  or 
properly  so  converted,  in  the  same  manner  as  if  the  original 
taking  had  been  felonious,  and,  on  conviction  thereof,  shall  be 
punisned  accordingly. 

Sec.  86.  If  any  lodger  shall  take  away,  with  intent  to  steal, 
embezzle,  or  purloin,  any  bedding,  furniture,  goods,  or  chattels, 
which  he  is  to  use  in  or  with  his  lodging,  he  shall  be  deemed  to 
be  guilty  of  grand  or  petit  larceny,  according  to  the  value  of  the 
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property  so  taken,  and,  on  conviction,  shall  be  punished  accord- 
ingly. 

Sec.  87.  Every  drover  or  other  person  or  persons  who  shall 
drive  off,  or  who  shall  knowingly  or  willingly  suffer  or  permit 
to  be  driven  off,  from  the  premises  of  any  resident  of  this  terri- 
toiy,  or  from  the  range  on  which  the  stock  of  any  such  resident 
usually  use  and  run,  any  horses,  mules,  neat  cattle,  hogs,  sheep, 
or  any  other  stock  belonging  to  any  such  resident,  with  his  herd 
or  drove,  shall  (be)  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  to  exceed  one  month,  or  by  fine  not  exceeding  one  huu-^ 
dred  dollars,  or  by  both  such  fine  and  imprisonment.  All  moneys 
collected  under  the  provisions  of  this  section  shall  be  paid  intq. 
the  school  fund  of  the  county  in  which  the  offence  is  committed. 


CHAPTER  VII. 

FORGERY   A^:D   COUNTERFEITING. 

Sec.  88,  Forgery — ijohat  is. 

Sec.  89.  Counterfeiting — what  deemed. 

Sec.  90.  Of  any  person  having  in  possession  counterfeit  money, 
toith  intention  to  pass  same. 

Sec.  91.  Of  person  counterfeiting  private  stamps. 

Sec.  92.  Of  person  knowingly  selling  goods  with  forged  or  coun- 
terfeit stamps  thereon. 

Sec.  93.  Of  person  having  in  possession  or  receiving  forged 
promissory  note,  etc.,  with  intent  to  pass  same. 

Sec.  94.  As  to  person  having  in  possession  or  making  check,  etc., 
on  corporation  not  in  existence  with  intent  to  pass 
same. 

Sec.  05.  Of  person  with  evil  intent  making  or  having  in  posses- 
sion dies  or  plates  used  in  counterfeiting. 

Sec.  96.  Of  proof  of  corporation  on  trial  for  forgery. 

See.  97.  Experts  competent  witnesses. 

See.  98.  As  to  counterfeiting  seal  of  territory  or  of  any  court. 

Sec.  99.  As  to  counterfeiting  gold  dust,  bullion,  etc. 

Sec.  100.  Person  having  in  possession  counterfeit  gold  dust,  bul- 
lion,  etc.,  knowing  same  to  be  counterfeit,  vnth  in- 
tent to  pass  same. 

Section  88.  Every  person  who  shall  falsely  make,  alter,  forge, 
or  counterfeit  any  record  or  other  authentic  matter  of  a  public 
nature  or  character,  letters-patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond  covenant,  bank 
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bill  or  note,  post  note,  check,  draft,  bill  of  exchange,  contract, 
promissory  note,  due  bill  for  the  payment  of  money  or  property, 
receipt  for  money  or  property,  power  of  attorney,  any  auditor's 
warrant  for  the  payment  of  money  at  the  treasury,  county  order 
or  warrant,  or  request  for  the  payment  of  money  or  the  oelivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any  in- 
strument of  writing  or  receipt  for  money  or  goods,  or  any  acquit- 
tance, release,  or  discharge  of  any  debt,  account,  suit,  action, 
demand,  or  other  thing,  real  or  personal,  or  any  transfer  of  as- 
surance of  money,  stock,  goods,  chattels,  or  other  property  what- 
.ever,  or  any  letter  of  attorney  or  other  power  to  receive  money, 
or  to  receive  or  transfer  stock  or  annuities,  or  to  let,  lease,  dispose 
of,  alien,  or  convey  any  goods  or  chattels,  lands  or  tenements,  or 
other  estate,  real  or  personal,  or  any  acceptance  or  endorsement  of 
any  bill  of  exchange,  promissory  note,  draft,  order,  or  assignment 
of  any  bond,  writing  obligatory,  or  promissory  note  for  money  or 
other  property,  or  shall  counterfeit  or  forge  the  seal  or  hand- 
writing of  another,  with  an  intent  to  damage  or  defraud  any 
person  or  persons,  body  politic  or  corporate,  whether  the  said 
person  or  persons,  body  politic  or  coporate,  reside  in  or  belong  to 
this  territory  or  not,  or  shall  utter,  publish,  pass,  or  attempt  to 
pass,  as  true  and  genuine,  any  of  the  above  named  false,  altered, 
forged,  or  counterfeited  matters,  as  above  specified  and  described, 
knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited, 
with  intent  to  prejudice,  damage,  or  defraud  any  person  or  per- 
sons, body  politic  or  corporate,  whether  the  said  person  or  persons, 
body  politic  or  corporate,  reside  in  this  territory  or  not,  every 
person  so  offending  shall  be  deemed  guilty  of  forgery,  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  terri- 
torial prison  for  a  term  not  less  than  one  year,  nor  more  than 
fourteen  years. 

Sec.  89.  Every  person  who  shall  counterfeit  any  of  the  species 
of  gold  or  silver  coin  now  current  or  that  sliall  hereafter  be  cur- 
rent in  this  territory,  or  shall  pass  or  give  in  payment  such  coun- 
terfeit coin,  or  permit,  cause,  or  procure  the  same  to  be  uttered 
or  passed,  with  intention  to  defraud  any  person  or  persons,  body 
politic  or  corporate,  knowing  the  same  to  be  counterfeited,  shall 
be  deemed  guilty  of  counterfeiting,  and,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  territorial  prison  for  a 
term  not  less  than  one  year,  nor  more  than  fourteen  years. 

Sec.  90.  Every  person  who  shall  have  in  his  possession,  or 
receive  for  any  other  person,  any  counterfeit  gold  or  silver  coin, 
or  coins  of  the  species  now  current  or  hereafter  to  be  current  in 
this  territory,  with  intention  to  utter  or  pass  the  same,  or  per- 
mit, cause,  or  procure  the  same  to  be  uttered,  or  passed,  with 
intent  to  defraud  any  person  or  persons,  body  politic  or  corporate, 
knowing  the  same  to  be  counterfeited,  and  oeing  thereof  duly 
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convicted,  shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  fourteen 
vears. 

Sec.  91.  That  every  person  who  shall  knowingly  and  wilfully 
forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feited, upon  any  goods,  wares,  or  merchandise,  the  private  stamps 
or  labels  of  any  mechanic  or  manufacturer,  with  intent  to  defraud 
the  purchasers  or  manufacturers  of  any  goods,  wares,  or  merchan- 
dise whatsoever,  shall,  on  conviction  thereof,  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  punished  by  imprisonment  in  the 
county  jail  for  a  term  not  exceeding  six  montns,  or  by  a  fine  not 
less  tnan  three  hundred  nor  more  tnan  six  hundred  dollars. 

Sec.  92.  That  any  person  who  shall  sell  any  goods,  wares,  or 
merchandise,  having  thereon  any  forged  or  counterfeited  stamps 
cr  labels,  purporting  to  be  stamps  or  labels  of  any  mechanic  or 
manufacturer,  knowing  the  same  to  be  forged  or  counterfeited, 
without  disclosing  the  fact  to  the  purchaser,  shall,  on  conviction 
thereof,  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  imprisonment  in  the  county  jail  for  a  term  not  exceeding  six 
months,  or  by  a  fine  not  less  than  three  hundred  dollars,  nor  more 
than  six  hundred  dollars. 

Sec.  93.  Every  person  who  shall  have  in  his  possession,  or 
shall  receive  from  any  other  person,  any  forged  promissory  note 
or  notes,  or  bank  bill  or  bills,  for  the  payment  of  money  or 
property,  with  intention  to  pass  the  same,  or  procure  the  same  to 
oe  uttered  or  passed,  with  intent  to  defraud  any  person  or  per- 
sons, bo<ly  politic  or  corporate,  whether  such  person  or  persons, 
body  politic  or  corporate,  reside  in  or  belong  to  this  territory  or 
not,  knowing  the  same  to  be  forced  or  counterfeited,  or  shall  have 
and  keep  in  his  possession  any  olauk  or  unfinished  note  or  bank 
bill  made  in  the  form  or  similitude  of  any  promissory  note  or  bill 
for  payment  of  money  or  property,  made  to  be  issuea  by  any  in- 
corporated bank  or  banking  company,  with  intention  to  fill  up 
anci  complete  such  blank  and  unfinished  note  or  bill,  or  to  permit 
or  cause  or  procure  the  same  to  be  filled  up  and  completed,  in 
order  to  utter  or  pass  the  same,  or  to  permit  or  cause  or  procure 
the  same  to  be  uttered  and  passed,  to  defraud  any  person  or  per- 
sons, body  politic  or  corporate,  whether  in  this  territory  or  else- 
where, shall,  on  conviction  thereof,  be  punished  by  imprisonment 
in  the  territoriKl  prison  for  a  term  not  less  than  one  year,  nor 
more  than  fourteen  years. 

Sec.  94.  Every  person  who  shall  make,  pass,  utter,  or  publish, 
with  an  intention  to  defraud  any  other  person  qr  persons,  body 
politic  or  corporate,  either  in  this  territory,  or  elsewhere,  or  with 
the  like  intention  shall  attempt  to  pass,  utter,  or  publish,  or  shall 
have  in  his  possession,  with  the  intention  to  utter,  pass,  or  publish, 
any  fictitious  bill,  note,  or  check,  purporting  to  be  the  bill,  note, 
37 


290  CRIMINAL  LAWS 

or  check,  or  other  instrument  in  writing  for  the  payment  of 
money  or  property  of  some  bank  corporation,  copartnership,  or 
individual,  when  in  fact  there  shall  be  no  Euch  bank,  copartner- 
ship, or  individual  in  existence,  the  said  person  knowing  the  said 
note,  bill,  check,  or  instrument  in  writing  for  the  payment  of 
money  or  property  to  be  fictitious,  shall  be  deemed  guilty  of 
forgery,  and,  on  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  territorial  prison  for  a  term  not  less  than  one  nor 
more  than  fourteen  years. 

Sec.  95.  Every  person  who  shall,  with  evil  intent,  make,  or 
knowingly  have  in  his  possession,  any  dio  or  dies,  plate  or  plates, 
or  other  thing  whatever,  made  use  of  in  counterfeiting  the  coin 
now  made  current,  or  hereafter  to  be  made  current  in  this  terri- 
tory, or  in  counterfeiting  bank  notes  or  bills,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  fourteen 
years.  And  all  such  dies,  plates,  apparatus,  paper,  metal,  or  ma- 
chine, intended  for  the  purposes  aforesaid,  shall  be  destroyed 
under  the  order  of  the  court. 

»Sec.  96.  On  the  trial  of  any  person  for  forging  any  bill  or 
note,  purporting  to  be  the  bill  or  not^  of  some  incorporated  com- 
pany or  bank,  or  for  passing  or  attempting  to  pass,  or  having  in 
possession  with  intent  to  pass,  any  such  forged  bill  or  note,  it  shall 
not  be  necessary  to  prove  the  incorporation  of  such  bank  or  com- 
pany by  the  charter  or  act  of  incorporation,  but  the  same  may  be 
proved  by  general  reputation. 

Sec.  97.  Persons  of  skill  shall  be  competent  witnesses  to  prove 
that  such  bill  or  note  is  forged  or  counterfeited. 

Sec.  98.  Every  person  who  shall  fraudulently  forge  or  coun- 
terfeit the  seal  of  this  territory,  or  the  seal  of  any  court  or  public 
officer  by  law  entitled  to  have  and  use  a  seal,  or  seal  of  any  cor- 
poration, and  shall  make  use  of  the  same,  or  shall  forge  or  coun- 
terfeit the  signature  of  any  public  officer  or  seal  of  any  corporation, 
or  shall  unlawfully  and  corruptly,  and  with  evil  intent,  affix  any 
of  the  true  seals  to  any  commission,  deed,  warrant,  pardon,  cer- 
tificate, or  other  writing,  or  who  shall  have  in  his  possession  or  cus- 
tody any  such  counterfeit  seal,  and  shall  wilfully  conceal  the  same, 
knowing  it  to  be  falsely  made  and  counterfeit,  and  shall  thereof  be 
convicted,  shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  four- 
teen years. 

Sec.  99.  If  any  person  shall  counterfeit  any  kind  or  species  of 
gold  dust,  or  silver  or  gold  bullion  or  bars,  lumps,  pieces  or  nug- 
gets of  gold  or  silver  of  any  description  whatever,  of  uncoined 
gold  or  silver,  currently  passing  in  this  territory,  or  shall 
utter  or  put  off  any  kind  of  uncoined  gold  or  silver  men- 
tioned in  this  section,  for  the  purjiose  of  defrauding  any  person 
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or  persons,  body  politic  or  corporate,  or  shall  make  any  instru- 
ment for  counterfeiting  any  kind  of  uncoined  gold  or  silver,  as 
aforesaid,  knowing  the  purpose  for  which  said  instrument  was 
made,  or  shall  knowingly  have  in  his  possession,  and  secretly  keep 
any  instrument  for  the  purpose  of  counterfeiting  any  kind  of  un- 
coined gold  or  silver,  as  aforesaid,  every  such  person  so  offending 
shall  be  deemed  guilty  of  counterfeiting,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  of  not  less  than  one  year,  nor  more  than  four- 
teen years. 

Sec.  100.  Every  person  who  shall  have  in  his  possession,  or 
receive  for  any  other  person,  any  counterfeit  gold  dust,  silver  or 
gold  bullion  or  bars,  lumps,  pieces,  or  nuggets  of  gold  or  silver, 
of  any  description  whatever,  of  uncoined  gold  or  silver,  currently 
passing  in  this  territory,  or  entering  in  anywise  into  the  circu- 
lating medium  of  this  territory,  with  the  intention  to  pass,  utter, 
or  put  off  the  same,  or  permit,  cause,  or  procure  to  be  uttered  or 
passed,  with  intention  to  defraud  any  person  or  persons,  body 
politic  or  corporate,  knowing  the  same  to  be  counterfeit,  and* 
being  thereof  duly  convicted,  shall  be  punished  by  imprisonment 
in  the  territorial  prison  for  a  term  not  less  than  one  year,  nor 
more  than  fourteen  years. 


CHAPTER  VIII. 

CRIMES  AND  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

See,  101.  Perjury — what  deemed. 

Sec.  102.  Person  procuririg  conviction  and  execution  of  innocent 
party  by  perjury,  guilty  of  murder. 

Sec.  103.  Bribery — what  is  deemed. 

Sec.  104.  As  to  bribery — penalty. 

Sec.  105.  Of  attempt  to  commit  the  act  of  bribery. 

See.  106.  Of  officer  stealing,  falsifying,  or  avoiding  records,  6fc. 

Sec,  107.  Of  sheriff  or  jailer  guilty  of  inhumanity  to  prisoner. 

Sec.  108.  Officer  retiring  from  office,  vdthJioldirbg,  mutilating, 
or  destroying  records,  papers,  (SfC. 

Sec.  109.  Falsely  personating  another. 

Sec,  110.  Falsely  personating  another  and  receiving  money, 
property,  ^c. 

Sec.  111.  Icesisting  or  obstructing  an  officer. 

Sec.  112,  Rescuing  criminal,  subject  to  death  penalty  or  im- 
prisonment in  penitentiary. 

Sec.  113,  Rescuing  person  charged  with  capital  offence,  peniten- 
tiary offence,  or  misdemeanor. 

Sec.  114.  Officer  releasing  prisoner  unlawfully. 


292  CRIMINAL  LAWS 

Sec.  116.  Furnishing  convict  with  tools  to  aid  escape. 

Sec.  116.  Rescuing  one  in  lawful  custody. 

See.  117.  Aiding  prisoner  to  escape. 

Sec.  118.  Officer  voluntarily  allowing  prisoner  to  escape.    Negli- 
gence in  aUom/ng  escape. 

See.  119.  Officer  refusing  to  receive  or  arrest  criminal. 

Sec.  IZO.  (impounding  a  misdemeanor. 

Sec.  121.  Attempt  to  bribe  juror. 
*  Sec.  122.  Juror  accepting  bribe. 

Sec.  12S.  Of  conspira^cy. 

Sec.  124.  Falsely  ezerddng  duties  of  an  officer. 

Sec.  125.  Officer  ezactirhg  or  receiving  more  than  legal  fees. 

Sec.  126.  Justice  or  constable  purchasing  judgment. 

Sec.  127.  As  to  selling  an  office. 

Sec.  128.  Threats  against  character ,  person^  or  property,  to  exact 
money. 

Sec.  129.  Opening  sealed  letter  without  authority. 

Sec.  ISO.  Officer  neglecting  duties,  in  issuing  venire  or  summon* 
ing  jurors. 

Section  101.  Every  person  having  taken  a  lawful  oath,  or  made 
affirmation  in  any  judicial  proceedings  or  in  any  other  matter 
where,  by  law,  an  oath  or  affirmation  is  required,  who  shall  swear 
or  affirm,  wilfully,  corruptly,  and  falsely,  in  a  matter  material  to 
the  issue  or  point  in  question,  or  shall  suborn  any  other  person 
to  swear  or  affirm  as  aforesaid,  shall  be  deemed  guilty  of  perjury, 
or  subornation  of  perjury,  as  the  case  may  be,  and,  upon  convic- 
tion thereof,  shall  oe  punished  by  imprisonment  in  the  territorial 
prison  for  a  term  not  less  than  one  year,  nor  more  than  fourteen 
years. 

Sec,  102,  Every  person  who,  by  wilful  and  corrupt  perjury,  or 
subornation  of  peijury,  shall  procure  the  conviction  and  execu- 
tion of  any  innocent  person,  shall  be  deemed  guilty  of  murder  in 
the  first  degree. 

Sec.  103.  If  any  person  or  persons  shall,  directly  or  indirectly, 
give  any  sum  of  money,  or  any  other  bribe,  present,  or  reward, 
or  any  promise,  contract,  obligation,  or  security  for  the  pay- 
ment or  delivery  of  any  money,  present,  reward,  or  any  other 
thing,  to  obtain  or  procure  the  opinion,  judgment,  or  decree  of 
any  judge  or  justice  of  the  peace,  acting  within  this  territory,  or 
to  corrupt,  induce,  or  influence  such  judge  or  justice  of  the  peace 
to  be  more  favorable  to  one  side  than  the  other,  in  any  suit, 
matter,  or  cause  pending  or  to  be  brought  before  him  or  them; 
or  shall  directly  or  indirectly  give  any  sum  of  money,  present, 
or  reward,  or  any  promise,  contract,  obligation,  or  security  for 
the  payment  or  delivery  of  any  money,  present,  or  reward,  or 
any  otner  thing,  to  obtain,  procure,  or  influence  any  mt^mber  of 
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the  legislative  assembly,  or  to  incline,  induce,  or  influence  any 
Bach  member  of  the  legislative  assembly  to  be  more  favorable  to 
one  side  than  the  other  on  any  question,  election,  matter,  or  thing 
pending  or  to  be  brought  before  the  legislature,  or  either  house 
thereof,  the  person  so  giving  any  money,  bribe,  present,  or  re- 
ward, promise,  contract,  obligation,  or  security,  with  intent,  and 
for  the  purpose  aforesaid,  and  the  judge,  justice  of  the  peace,  or 
member  of  the  legislative  assembly  who  shall  accept  or  receive 
the  same,  shall  be  deemed  guilty  of  bribery,  and,  on  conviction, 
ehall  be  punished  by  imprisonment  in  the  territorial  prison  for  a 
term  not  less  than  one  year,  and  shall  be  disqualified  from  holding 
any  office  of  honor,  trust,  or  profit  in  this  territory. 

Sec.  104.  If  any  person  shall,  directly  or  indirectly,  give  any 
sum  of  money,  or  any  other  bribe,  present,  or  reward,  or  any 
promise,  contract,  or  security  for  the  payment  of  any  money, 
present,  or  reward,  or  any  other  thing,  to  any  judge,  justice  of 
the  peace,  sheriff,  coroner,  clerk,  constable,  jailer,  attorney  gen- 
eral, district  or  county  attorney,  member  of  the  legislative  assem- 
bly, or  other  officer,  ministerial  or  judicial,  or  assessor  (but  such 
fees  as  are  allowed  by  law),  the  person  so  giving  and  the  officer 
80  receiving  any  money,  bribe,  present,  reward,  promise,  contract, 
obligation,  or  security,  shall  be  deemed  guilty  of  bribery,  and,  on 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  ter- 
ritorial prison  for  a  term  not  less  than  one  year,  nor  more  than 
ten  years,  and  shall  be  disqualified  from  holding  any  office  of  honor, 
trust,  or  profit  in  this  territory. 

Sec.  105.  Every  person  who  shall  offer  or  attempt  to  bribe 
any  member  of  the  legislative  assembly,  judge,  justice  of  the 
peace,  sheriff,  coroner,  clerk,  constable,  jailer,  attorney  general, 
district  or  county  attorney,  or  other  ministerial  or  judicial  officer, 
or  assessor,  in  any  of  the  oases  mentioned  in  the  preceding  sec-' 
tioDs;  and  every  member  of  the  legislative  assembly,  judge, 
justice  of  the  peace,  sheriff,  coroner,  clerk,  constable,  jailer,  attor- 
ney general,  district  or  county  attorney,  or  other  ministerial  or 
judicial  officer,  or  assessor,  who  shall  propose  or  agree  to  receive 
a  bribe,  in  any  of  the  cases  mentioned  in  either  of  the  two  pre- 
ceding sections,  shall,  on  conviction,  be  imprisoned  in  the  territorial 
prison  for  a  term  not  less  than  five  years,  nor  more  than  ten 
years,  and  shall  be  disqualified  from  holding  any  office  of  honor, 
trust,  or  profit  in  this  territory. 

Sec.  106.  If  any  judge,  justice  of  the  peace,  sheriff,  coroner, 
clerk,  recorder,  or  other  public  officer  or  assessor,  or  any  person 
whosoever,  shall  steal,  embezzle,  corrupt,  alter,  withdraw,  falsify, 
or  avoid  any  record,  process,  charter,  gift,  grant,  conveyance, 
bond,  or  contract,  or  shall  knowingly  and  wilfully  take  off,  dis- 
charge, or  conceal  any  issue,  forfeited  recognizance,  or  other  for- 
feiture, or  shall  forge,  deface,  or  falsify  any  document  or  instru- 
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ment  recorded,  or  any  registered  acknowledgment  or  certificate, 
or  shall  alter,  deface,  or  falsify  any  minute,  document,  book,  or  any 
proceeding  whatever,  of  or  belonging  to  any  public  officer  in  this 
territory,  the  person  so  offending,  and  being  thereof  duly  convicted, 
shall  be  punisned  by  imprisonment  in  the  territorial  prison  for  a 
term  not  less  than  one  year,  nor  more  than  ten  yeaxs,  and  be 
fined  in  any  sum  not  exceeding  five  .thousand  dollars. 

Sec.  107.  Every  sheriff  or  jailer  or  person  who  shall  be  guilty 
of  wilful  inhumanity  or  oppression  to  any  prisoner  under  his  care 
or  custody,  shall  be  fined  in  any  sum  not  exceeding  two  thousand 
dollars,  and  shall  be  removed  from  office,  and,  upon  conviction 
thereof,  the  court  before  whom  the  cause  may  be  tried  shall  enter 
a  judgment  removing  him  from  any  office  he  may  hold. 

Sec.  108.  If  any  officer  whose  office  shall  be  abolished  by  law, 
or  who,  after  the  expiration  of  the  time  for  which  he  may  be  ap- 
pointed or  elected,  or  after  he  shall  have  resigned,  or  been  legally 
removed  from  office,  shall  wilfully  and  unlawfully  withhold  or  de- 
tain from  his  successor,  or  other  person  entitled  thereunto  by  law, 
the  records,  papers,  documents,  or  other  writing  appertaining  or 
belonging  to  his  office,  or  mutilate  or  destroy  or  take  away  the 
same,  the  person  so  offending  shall,  on  conviction,  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  than 
one  year,  nor  more  than  ten  years.  The  provisions  of  this  section 
shall  apply  to  any  person  who  shall  have  such  records,  documents, 
papers,  or  other  writings  in  his,  her,  or  their  possession,  and 
shall  wilfully  mutilate,  destroy,  withhold,  or  detain  the  same,  as 
aforesaid. 

Sec.  109.  Every  person  who  shall  falsely  represent  or  personate 
another,  and  in  such  assumed  character  shall  marry  another,  be- 
come bail  or  security  for  any  party  in  any  proceeding,  civil  or 
criminal,  before  any  court  or  officer  authorized  to  take  such  bail 
or  surety,  or  confess  any  judgment,  or  acknowledge  the  execution 
of  any  convevance  of  real  estate,  or  any  other  instrument  which 
by  law  may  be  recorded,  or  do  any  other  act  in  the  course  of  any 
suit,  proceeding,  or  prosecution,  whereby  the  person  so  repre- 
sented or  personated  may  be  made  liable  in  any  event  to  the 
payment  of  any  debt,  damages,  costs,  or  sums  of  money,  or  his 
right  or  interest  may  in  any  manner  be  affected,  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  the  territorial  prison  for 
a  term  not  less  than  one  year,  nor  exceeding  two  years,  or  by  fine 
not  exceeding  five  thousand  dollars. 

Sec.  110.  Every  person  who  shall  falsely  represent  or  person- 
ate another,  and,  in  such  assumed  character,  shall  receive  any 
money  or  valuable  property  of  any  description,  intended  to  be 
delivered  to  the  person  so  personated,  shall,  upon  conviction,  be 
punished  in  the  same  manner,  and  to  the  same  extent,  as  for  felo- 
niously stealing  the  money  or  property  so  received. 
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Sec.  111.  If  any  person  shall  knowingly  and  wilfully  obstruct, 
resist,  or  oppose  any  sheriff,  deputy  sheriff,  coroner,  constable, 
marshal,  policeman,  or  other  olEcer  of  this  territory,  or  other  per- 
son duly  authorized,  serving  or  attempting  to  serve  any  law  pro- 
cess or  order  of  any  court,  judge,  or  justice  of  the  peace,  or  any 
other  legal  process  whatsoever,  or  shall  assault  or  beat  any  such 
officer  or  person,  duly  authorized,  in  serving  or  executing  or  at- 
tempting to  serve  or  execute  any  order  or  process  as  aforesaid,  or 
for  having  served  or  executed  or  attempting  to  serve  or  execute 
the  same,  every  person  so  offending  shall  be  fined  in  any  sum  not 
exceeding  five  tnousand  dollars,  and  imprisonment  in  the  terri- 
torial prison  for  a  term  not  less  than  one  year,  nor  more  than 
five  years:  Provided,  Any  officer  or  person  that  may  assault  or 
beat  any  individual,  under  color  of  his  commission  or  authority, 
without  lawful  necessity  so  to  do,  shall,  on  conviction,  suffer  the 
same  punishment. 

Sec- 112.  If  any  person  or  persons  shall  set  at  liberty  or  res- 
cue any  person  who  snail  have  been  found  guilty  or  convicted  of 
a  crime,  the  punishment  of  which  is  death,  sucn  person,  on  con- 
viction thereof,  shall  be  punished  by  imprisonment  in  the  terri- 
torial prison  for  a  term  not  less  than  one  year,  nor  more  than  four- 
teen years ;  and  if  any  person  or  persons  set  at  liberty  or  rescue 
any  person  who  shall  have  been  found  guilty  or  convicted  of  a 
crime,  the  punishment  of  which  is  imprisonment  in  the  territorial 
prison,  or  in  prison,  the  person  so  offending,  on  conviction  thereof, 
shall  be  sentenced  to  the  same  punishment  that  would  have  been 
inflicted  on  the  person  so  set  at  liberty  or  rescued. 

Sec.  113.  If  any  person  shall  set  at  liberty  or  rescue  any  per- 
son who,  before  conviction,  stands  charged  or  committed  for  any 
capital  offence,  or  any  crime  punishable  in  the  territorial  prison, 
finch  person  so  offending  shall,  on  conviction,  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars,  and  imprisoned  in  the  terri- 
torial prison  not  less  than  one  year,  nor  exceeding  ten  years ;  and 
if  the  person  rescued  or  set  at  liberty  stands  charged,  committed, 
or  convicted  of  any  misdemeanor  or  other  offence  punishable  by 
fine  or  imprisonment,  or  both,  the  person  convicted  of  such  res- 
cue or  setting  at  liberty  shall  suffer  the  same  punishment  that 
would  have  been  inflicted  on  the  person  rescued  or  set  at  liberty, 
if  he  or  she  had  been  found  guilty. 

Sec.  114.  If  any  sheriff,  deputy  sheriff,  or  jailer,  or  any  person 
employed  by  them  as  a  guard,  shall  fraudulently  contrive,  procure, 
aid,  connive  at,  or  otherwise  voluntarily  suffer  the  escape  of  any 
convict  in  custody,  every  such  person,  on  conviction,  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  not  less  than  one 
year,  nor  more  than  ten  years,  and  fined  in  a  sum  not  exceeding 
ten  thousand  dollars. 

Sec.  115.    If  any  person  shall  cariy  to  any  convict  imprisoned 
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or  in  custody,  or  into  any  county  jail  or  other  place  where  such 
convict  may  be  confined,  any  tool,  weapon,  or  other  aid,  with  intent 
to  enable  such  convict  to  escape  such  custody  or  confinement, 
whether  such  escape  be  eflfected  or  not,  any  person  so  offending,  on 
conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  territorial  prison  not  lees 
than  one  year,  nor  more  than  five  years. 

Sec.  116.  If  any  person  or  persons  shall  rescue  another  in 
lawful  custody,  on  civil  process,  such  person  or  persons  shall,  on 
conviction,  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars. 

Sec.  117.  If  any  person  shall  aid  or  assist  a  prisoner  lawfully 
imprisoned  or  detained  in  custody  for  any  offence  against  this  ter- 
ritory, or  who  shall  be  lawfully  confined  by  virtue  of  any  civil  pro- 
cess, to  make  his  or  her  escape  from  imprisonment  or  custody, 
though  no  escape  be  actually  made ;  or  if  any  person  shall  convey 
or  cause  to  be  delivered  to  such  prisoner  any  disguise,  instrument, 
or  arms  proper  to  facilitate  the  escape  of  such  prisoner  any  person 
so  offending,  although  no  escape  or  attempt  to  escape  be  actually 
made,  shall,  on  conviction,  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  territorial  prison  not  leas 
than  one  year,  nor  more  than  five  years. 

Sec.  118.  If  any  sheriff,  coroner,  jailer,  keeper  of  a  prison, 
constable,  or  other  officer  or  person  whatever,  having  any  prisoner 
in  his  legal  custody,  before  conviction,  shall  voluntarily  suffer  or 
permit  such  prisoner  to  escape  or  go  at  large,  every  such  officer  or 
person  so  offending  shall  be  fined  in  any  sum  not  exceeding  five 
thousand  dollars,  and  imprisoned  in  the  territorial  prison  not  less 
than  one  year,  nor  exceedinc  five  years :  Provided^  That  if  such 
person  be  in  custody  charged  with  murder  or  other  capital  offence, 
then  such  officer  or  person  suffering  or  permitting  such  escape 
shall  be  punished  by  imprisonment  in  the  territorial  prison  for 
any  term  not  less  than  one  year,  nor  more  than  ten  years.  A 
negligent  escape  of  a  criminal  charged  with  a  criminal  offence, 
before  conviction,  from  the  custody  of  any  of  the  aforesaid  offi- 
cers, shall  be  deemed  a  misdemeanor  and  shall  be  punished  by 
imprisonment  in  the  territorial  prison  for  a  term  not  less  than 
one  year,  nor  more  than  five  years,  or  shall  be  fined  in  a  sum 
not  less  than  one  thousand  nor  more  than  five  thousand  dollars. 

Sec.  119.  If  any  sheriff,  coroner,  keeper  of  a  jail,  constable,  or 
other  officer  shall  wilfully  refuse  to  receive  or  arrest  any  person 
charged  with  a  criminal  offence,  such  sheriff,  coroner,  jailer,  con- 
stable or  other  officer  so  offending,  shall,  on  conviction,  be  fined 
in  any  sum  not  less  than  one  thousand  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  in  the  territorial  prison  not  exceeding 
five  years.  ^ 

Sec.  120.    Every  persow  having  a  knowledge  of  the  actual  com- 
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mission  of  any  offence  punishahle  by  imprisonment  in  a  county 
jail,  or  by  fine,  or  of  any  misdemeanor  or  violation  of  any  statute, 
for  which  any  pecuniary  or  other  penalty  is  or  shall  be  pre- 
scribed, who  shall  take  any  money,  property,  gratuity,  or  reward, 
or  any  engagement  or  promise  therefor,  upon  any  agreement  or 
anderstanaing,  expressed  or  implied,  to  compound  or  conceal 
any  such  offence  or  misdemeanor,  or  to  abstain  from  any  prose- 
cution thereof,  or  to  withhold  any  evidence  thereof,  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  five  hun- 
dred dollars,  or  imprisoned  in  the  county  jail  not  more  than  six 
months :  Prcvidea,  That  this  section  shall  not  apply  to  those 
offences  which  may  be  lawfully  compromised  by  leave  of  the  court. 

Sec.  121.  Every  person  who  shall,  directly  or  indirectly,  prom- 
ise or  offer  to  any  juror,  or  procure  any  juror  to  take,  money  or 
any  other  bribe,  present,  or  reward,  or  shall  make  or  offer  to 
make  any  contract,  obligation,  or  give  any  security  for  the  pay- 
ment or  delivery  of  money,  present,  reward,  or  other  thing,  to  any 
jaror,  in  order  to  influence  him  to  favor  one  side  of  a  cause  in 
which  he  may  be  empanelled ;  or  shall,  by  means  of  threats  or  men- 
aces, or  corruptly,  or  in  any  other  manner  influence  or  attempt 
to  influence  any  juror  to  favor  one  side  of  any  cause,  shall  be 
deemed  guilty  of  embracery ;  and,  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  exceeding  five  thousand  dollars,  and  im- 
prisonment in  the  territorial  prison  not  less  than  one  year,  nor 
more  than  five  years ;  or  by  both  such  fine  and  imprisonment. 

Sec.  122.  Any  juror  who  shall  take  any  money,  reward,  pres- 
ent, or  any  other  thing  to  induce  him  to  favor  any  side  of  a  cause, 
or  shall  be  influenced  corruptly  in  rendering  his  verdict  in  any 
caose  by  any  means  whatever,  shall  be  fined  in  any  sum  not  ex- 
ceeding five  thousand  dollars,  and  shall  be  imprisoned  in  the  ter* 
ritorial  prison  not  less  than  one  year,  nor  more  than  five  years ; 
and  this  section  shall  apply  as  well  to  grand  as  to  trial  jurors. 

Sec.  123.  If  two  or  more  persons  shall  conspire,  either  to  com- 
mit any  offence,  or  falsely  and  maliciously  to  indict  another  for 
any  offence,  or  to  procure  another  to  be  charged  or  arrested  for  any 
such  offence,  or  falsely  to  move  or  maintain  any  suit,  or  to  cheat 
or  defraud  any  person  of  any  property,  by  any  means  which,  if 
executed,  would  amount  to  a  cneat,  or  to  obtain  money  or  prop- 
erty by  false  pretence,  or  to  cheat  or  defraud  any  person  of  any 
property  by  any  means  which  are  in  themselves  criminal,  or  to 
commit  any  act  injurious  to  the  public  health,  to  public  morals,  or 
to  trade  or  commerce,  or  for  perversion  or  obstruction  of  justice 
or  due  administration  of  the  laws,  they  shall,  on  conviction,  be 
panished  by  imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  a  fine  of  not  more  than  one  thousand  dollars  :  Pro* 
rided,  That  it  shall  not  be  necessary,  to  procure  conviction  under 
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this  section,  to  prove  any  overt  act  done  in  pursuance  of  such 
conspiracy. 

Sec.  124.  If  any  person  shall  wilfully  take  upon  himself  to 
exercise  or  officiate  in  any  office  or  place  of  another,  in  this  terri- 
tory, without  being  lawfully  authorized  thereto,  he  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars. 

Sec.  125.  If  any  judge,  justice  of  the  peace,  sheriflF,  coroner, 
constable,  clerk,  or  other  officer  or  assessor  of  this  territory,  minis- 
terial or  judicial,  shall  wilfully  receive  or  take  any  fee  or  reward 
to  do  or  execute  his  duty  as  such  officer,  except  such  as  is  or  shall 
be  allowed  by  law ;  or  if  any  such  officer  shall  wilfully  or  corruptly 
ask  or  demand,  as  a  condition  precedent  to  the  performance  of  his 
duties  as  such  officer,  any  fee  or  reward,  except  such  as  shall  be 
allowed  by  law,  every  such  officer  so  offending  shall  be  deemed 
guilty  of  extortion,  and,  on  conviction,  shall  be  fined  in  any  sura 
not  less  than  two  hundred  dollars  and  not  more  than  one  thousand 
dollars,  and,  on  conviction,  removed  from  office. 

Sec.  126.  If  any  justice  of  the  peace,  constable  of  the  same 
township,  shall,  directly  or  indirectly,  purchase  any  judgment  or 
part  thereof  on  the  docket  of  sucli  justice,  or  any  docket  in  his  pos- 
session, he  shall,  upon  conviction  thereof,  be  fined  in  each  offence 
in  any  sum  not  less  than  one  hundred  dollars,  nor  more  than  one 
thousand  dollars. 

Sec.  127.  Every  person  holding  or  receiving  any  office  under 
the  laws  of  this  territory,  who  shall,  for  any  reward  or  gratuity, 
paid  or  agreed  to  be  paid,  grant  to  another  the  right  or  authority 
to  discharge  any  of  the  duties  of  such  office,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  in  any  sum 
not  exceeding  five  thousand  dollars,  and^  shall  forfeit  his  office,  and 
be  disabled  from  holding  such  office ;  and  every  person  who  shall 
give,  or  make  any  agreement  to  give,  any  reward  or  gratuity  in 
consideration  of  any  such  grant  or  deputation,  shall,  upon  convic- 
tion, be  fined  in  any  sum  not  less  than  five  hundred  nor  exceeding 
five  thousand  dollars. 

Sec.  128.  If  any  person  shall  knowingly  send  or  deliver  any 
letter  or  writing,  threatening  to  accuse  another  of  a  crime  or  mis- 
demeanor, to  expose  or  publish  any  of  his  infirmities  or  failings, 
with  intent  to  extort  money,  goods,  chattels,  or  other  valuable 
things,  or  threatening  to  maim,  wound,  kill,  or  murder,  or  to  burn 
or  destroy  his  house  or  other  property,  or  to  accuse  another  of  a 
crime  or  misdemeanor,  or  to  expose  or  publish  any  of  his  infirmi- 
ties, though  no  money,  goods,  chattels,  or  valuable  thing  be 
demanded,  such  person  so  offending  shall,  on  conviction,  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars,  and  imprisoned  in 
the  county  jail  not  exceeding  six  months. 

Sec.  129.     Every  person  who  shall  wilfully  open  or  read  or 
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cause  to  be  read  any  sealed  letter  \iot  addressed  to  himself,  with- 
out being  authorized  so  4o  do,  either  by  the  writer  of  such  letter, 
or  by  the  person  to  whom  it  is  addressed,  and  every  person  who 
shall  maliciously  publish  the  whole  or  any  part  of  such  letter, 
without  the  authority  of  the  writer  thereof,  or  of  the  person  to 
whom  the  same  was  addressed,  knowing  the  same  to  have  been 
opened,  shall,  upon  conviction,  be  punished  by  a  fine  not  exceed- 
ing one  thousand  dollars,  nor  less  tnan  fifty  dollars. 

Sec.  130.  If  any  officer  of  this  territory,  or  county  thereof, 
shall  wilfully  or  negligently  fail  to  perform  his  duties  as  required 
by  law,  in  drawing  or  issuing  venires,  or  in  summoning  the  jurors, 
both  grand  and  trial,  as  reouired  by  law,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  ana,  upon  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  five  hundred  dollars. 


CHAPTER  IX. 


OFFENCES  AGAINST  THE   PUBLIC  PEACE   AND   TRANQUILLITY. 

Sec.  ISl,  Disturbing  peace  of  neighborhood  or  family. 

Sec.  132.  Unlawful  aaaembly — disturbing  the  peace. 

See.  133.  An  affray — what  deemed. 

See.  134.   Unlawful  assembly — what  deemed. 

Sec.  136.  JRiot — wliat  deemed. 

Sec.  136.  Disturbing  religious  congregation. 

Sec.  137.   Vending  intoxicating  liquors  within  one  mile  of  a 

camp  meeting,  held  for  religious  worship. 
Sec.  138.  Officer  having  knowledge  of  persons  intending  to  fight 

with  deadly  weapons  to  prevent  same. 
Sec.  139.  Libel — what  is  ;  punishment  therefor. 

Sec.  131.  If  any  person  shall  wilfully  and  maliciously  disturb 
the  peace  or  quiet  of  any  neighborhood  or  family,  by  loud  or 
unnsual  noises,  or  by  tumultuous  and  offensive  conduct,  threaten- 
ing, traducing,  quarrelling,  challenging  to  fight,  or  fighting,  every 
person  convicted  thereof  shall  be  fined  in  a  sum  not  exceeding 
two  hundred  dollars,  or  imprisoned  in  the  county  jail  not  exceed- 
ing two  months. 

Sec.  132.  If  two  or  more  persons  assemble  for  the  purpose  of 
disturbing  the  public  peace  or  committing  any  unlawful  act,  and 
do  not  disperse  on  being  desired  or  commanded  so  to  do  by  a 
judffe  or  Justice  of  the  peace,  sheriff,  coroner,  constable,  or  other 
public  officer,  the  persons  so  offending,  shall,  upon  conviction,  be 
severally  fined  in  any  sum  not  exceeding  five  hundred  dollars,  and 
imprisoned  in  the  county  jail  not  exceeding  six  months. 
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Sec.  133.  If  two  or  more  pefsona  shall,  by  agreement,  fight  in  a 
public  place,  to  the  terror  of  the  citizQps  of  this  territory,  the 
persons  so  offending  shall  be  deemed  guilty  of  an  affray,  and  shall 
oe  severally  fined  in  a  sum  not  exceeding  two  hundred  dollars,  and 
imprisoned  in  the  county  jail  not  more  than  one  month. 

Sec.  134.  If  two  or  more  persons  shall  assemble  together  to  do 
an  unlawful  act,  and  separate  without  doing  or  advancing  toward 
it,  such  person  shall  be  deemed  guilty  of  an  unlawful  assembly, 
and,  upon  conviction  thereof,  shall  be  fined  severally  in  a  sum  not 
exceeding  two  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  exceeding  three  months. 

Sec.  135.  If  two  or  more  persons  meet  to  do  an  unlawful  act^ 
upon  a  common  cause  of  quarrel,  and  make  advances  toward  it, 
they  shall  be  deemed  guilty  of  a  riot,  and,  on  conviction,  shall  be 
severally  fined  in  a  sum  not  exceeding  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  six  months;  and  if 
two  or  more  persons  shall  actually  do  an  unlawful  act  of  violence, 
either  with  or  without  a  common  cause  of  quarrel,  or  even  do  an 
unlawful  act  in  a  violent,  tumultuous,  and  illegal  manner,  they 
shall  be  deemed  guilty  of  a  riot,  and,  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars  each,  or 
be  imprisoned  in  the  county  jail  for  anv  term  not  exceediug  six 
months,  or  both  such  fine  and  imprisonment. 

Sec.  136.  Every  person  who  shall  wilfully  disquiet  or  disturb 
any  congregation  or  assembly  of  people,  met  for  religious  worship, 
by  making  a  noise,  or  by  rude  or  indiscreet  behavior,  or  profane 
discourse  within  their  place  of  worship,  or  so  near  the  same  as  to 
disturb  the  order  or  solemnity  of  the  meeting,  or  menace,  threaten, 
or  assault  any  person  there  being,  shall  be  deemed  guilty  of  a 
misdemeamor,  and  punished  by  a  fine  not  less  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  three 
months. 

Sec.  137.  Every  person  who  shall  erect  or  keep  a  booth,  tent, 
stall,  or  other,  contrivance  for  the  purpose  of  selling  or  otherwise 
disposing  of  any  wine,  or  spirituous  or  fermented  liquors,  or  any 
drinks,  of  which  wine,  spirituous  or  fermented  liquors  form  a  part, 
within  one  mile  of  anv  camp  or  field  meeting  for  religious  worship, 
during  the  time  of  holding  such  meeting,  shaU  be  deemed  guilty  of 
a  misaemeanor,  and  be  punished  by  a  fine  not  exceeding  five  hun- 
dred dollars. 

Sec.  138.  If  any  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  snail  have  knowledge  of 
an]  intention  on  the  part  of  two  persons  to  fight  with  any  deadly 
weapon  or  weapons,  and  such  officer  shall  not  use  and  exert  his 
official  authority  to  arrest  the  parties  and  prevent  the  deed,  every 
such  officer  shall  be  fined  in  a  sum  not  exceeding  one  thousand 
dollars. 
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Sec.  139.  A  libel  is  a  malicious  defamation  expressed  either  by 
printing,  or  by  signs  or  pictares,  or  the  like,  intended  to  blacken 
the  memory  of  one  who  is  dead,  or  to  impeach  the  honesty,  integ- 
rity, virtue,  or  reputation,  or  publish  the  natural  defects  of  one 
who  is  alive,  and  thereby  expose  him  or  her  to  public  hatred,  con- 
tempt, or  ridicule.  Every  person,  whether  the  writer  or  pub- 
lisher, convicted  of  the  offence,  shall  be  fined  in  a  sum  not  exceed- 
ing five  thousand  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  six  months.  In  all  prosecutions  for  libel  the  truth  may 
be  given  in  evidence  to  the  jury,  and  if  it  shall  appear  to  the  jury 
that  the  matter  charged  as  libellous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the  party  shall  be 
acquitted ;  and  the  jury  shall  have  the  right  to  determine  the  law 
and  the  fact. 

CHAPTER  X. 

OFFENCES  AGAINST  rUBLIC  MORALITY,   HEALTH,   AND  POLICE. 

Sec,  140.  Bigamy  defined. 

Sec,  14,1,  Punishment  therefor. 

Sec.  142.  Sunday  or  Lord*8  Day — observance  of. 

Sec.  143.  Refusing  to  aid  officer  when  lawfvUy  commanded. 

Sec.  144.  Officer  having  notice  of  unlawful  assembly,  refusing  to 

act. 
See.  145.  Selling  or  giving  intoxicating  liquor  to  Indian. 
See.  146.  Incestuous  marriages,  fomicationf  and  adultery. 
Sec.  147.  Obstructing  or  injuring  public  highway,  street,  bridge, 

ditch,  river,  fgc. 
See.  14s.  Defacing  or  destroying  notice,  advertisement,  record,  ^c. 
See.  149.  Maving  in  possession  pick-lock  or  other  instrument 

with  intent  to  break  into  buildings,  ^c.,  or  deadly 

weapon  with  intent  to  assault,  S^c. 
See.  150.  Male  person  above  age  of  eighteen  years  refusing  to 

join  posse  comitatus. 
Sec.  151.  Selling  unwholesome  provisions. 
Sec.  15S.  Adulterating  food  or  Liquor  for  sale. 
See.  153.  Adulterating  drugs  or  medicines  for  sale. 
Sec.  154'  Physician  while  intoxieated  prescribing  poisonous 

drugs  or  medicine. 
See.  165.  Apothecary  selling  poison  without  marking  eame  as 

"  F&ison:' 
See.  156.  Selling  sphituotts  Uquors  to  soldiers. 
See.  157.  Soldier  obtaining  sptriiaus  liquors  byputUng  qfuni^ 

form. 
See.  158.  Defence  against  violation  of  section  one  hundred  and 

fifty-six. 
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Section  140,  Bigamy  consists  in  havinc  two  wives  or  two  hus- 
bands at  one  and  the  same  time,  knowing  tnat  the  former  husband 
or  wife  is  still  alive.  If  any  person  or  persons  within  this  terri- 
tory, being  married,  or  who  shall  hereafter  marry,  do,  at  any 
time,  marry  any  person  or  persons,  the  former  husband  or  mk 
being  alive,  the  person  so  oflFending  shall,  on  conviction  thereof, 
be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  aud  be 
imprisoned  in  the  territorial  prison  not  less  than  one  year,  nor 
more  than  five  years.  It  shall  not  be  necessary  to  prove  either 
of  the  said  marriages  by  the  register  and  certificate  thereof,  or  other 
record  evidence,  but  the  same  may  be  proved  by  such  evidence  as 
is  admissible  to  prove  a  marriage  in  otlier  cases ;  and  when  euch 
second  marriage  shall  have  taken  place  without  this  territory, 
cohabitation  in  this  territory,  after  such  second  marriage,  shall  be 
deemed  the  commission  of  the  crime  of  bigamy.  Nothing  herein 
contained  shall  extend  to  any  person  or  persons  whose  husband  or 
wife  shall  have  been  continually  absent  from  such  person  or  per- 
sons for  the  space  of  five  years  together  prior  to  tne  said  second 
marriage,  and  he  or  she  not  knowing  such  husband  or  wife  to  be 
living  within  that  time.  Also,  nothing  herein  contained  shall  ex- 
tend to  any  person  that  is,  or  shall  be,  at  the  time  of  the  second 
marriage,  divorced  by  lawful  authority  from  the  bond  of  such 
former  marriage,  or  to  any  person,  when  the  former  marriage  has 
been  by  lawful  authority  rendered  void. 

Sec.  141.  If  any  man  or  woman,  being  unmarried,  shall 
knowingly  marry  the  wife  or  husband  of  another,  such  man  or 
womati  shall,  upon  conviction,  be  fined  not  less  than  one  thousand 
dollars,  or  imprisoned  in  the  territorial  prison  not  less  than  one 
year,  nor  more  than  two  years. 

Sec.  142.  It  shall  be  unlawful  for  any  person  to  keep  open 
any  play-house,  theatre,  dance-house,  hurdy-gurdy  house,  prize- 
ring,  race-tract,  or  to  keep  open  any  banking  game  at  cards,  on 
the  first  day  of  the  week,  commonly  called  Sunday  or  the  Lord's 
day.  Any  person  who  shall  violate  the  provisions  of  this  (section 
of  this)  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  less  than  one 
dollar,  nor  more  than  one  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  not  less  than  one  nor  more  than  thirty  days,  or 
by  both  such  fine  and  imprisonment. 

Sec.  143.  Every  person  who  shall  fail,  refuse,  or  neglect,  with- 
out a  lawful  cause,  when  commanded  by  any  sheriff  or  other  public 
officer  to  assist  him  in  the  execution  of  any  process  (or)  in  dis- 
persing any  unlawful  or  riotous  assembly,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  in 
a  sum  not  less  than  five  dollars,  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  less  than  five  days,  nor 
more  than  ninety  days,  or  by  both  such  fine  and  imprisonment. 
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Sec.  144.  If  any  magistrate  or  officer,  having  the  legal  power 
to  suppress  any  unlawful  or  riotous  assembly,  have  notice  thereof 
and  snail  neglect  or  refuse  to  proceed  to  the  place  of  such  assembly, 
or  as  near  thereto  as  may  be  safe,  and  exercise  the  authority  vested 
in  him  for  suppressing  the  same,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  in  a  sum 
not  less  than  five  dollars,  nor  more  than  five  hundred  dollars,  and 
by  imprisonment  in  the  county  jail  not  less  than  ten  days,  nor 
more  than  ninety  days. 

Sec.  145.  If  any  person  shall,  directly  or  indirectly,  sell, 
barter,  or  give  intoxicating  liquor,  whether  fermented,  vinous,  or 
spiritous,  or  any  decoction  or  composition  of  which  fermented, 
vinous,  or  spiritous  liquor  is  a  part,  to  any  Indian  or  half-breed 
Indian  in  this  territory,  he  shall  be  deemed  guilty  of  a  felony, 
and,  upon  conviction  thereof,  shall  be  punished  by  fine  (of)  not  less 
than  one  hundred  dollars,  nor  more  than  five  hundred  dollars,  and 
shall  be  imprisoned  in  the  territorial  prison  for  a  term  not  exceeding 
three  years.  It  shall  be  the  duty  of  the  judges  holding  the  sev- 
eral district  courts  in  this  territory  to  give  this  act  in  charge  to 
the  grand  jury  at  each  term  of  their  court. 

S^.  146.  rersons  being  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to  be  incestuous  and 
void,  who  shall  intermarry  with  each  other,  or  who  shall  commit 
fornication  or  adultery  with  each  other,  shall,  on  conviction,  be 
punished  by  imprisonment  in  the  territorial  prison  not  less  than 
one  nor  exceeding  ten  years.  -^ 

Sec.  147.  If  any  person  shall  obstruct  or  injure,  or  cause  or 
procure  to  be  obstructed  or  injured,  any  public  road  or  highway,  or 
common  street,  or  alley,  of  any  city,  town,  or  village,  or  any  public 
bridge  or  causeway,  mill-race,  mill-dam,  or  ditch,  or  public  river 
or  stream,  or  shall  continue  such  obstruction  so  as  to  render  the 
same  inconvenient  or  dangerous  to  pass,  or  shall  erect  or  establish 
any  offensive  trade,  manufacture,  or  business,  or  continue  the 
same  after  it  has  been  erected  or  established,  or  shall  in  anywise 
pollute  or  obstruct  any  water  course,  lake,  pond,  marsh,  or  com- 
mon sewer,  or  continue  such  obstruction  or  pollution  so  as  to 
render  the  same  offensive  or  unwholesome  to  the  county,  town, 
city,  village,  or  neighborhood  thereabouts,  every  person  so  offend- 
ing shall,  upon  conviction,  be  fined  one  thousand  dollars ;  and 
every  such  nuisance  may,  by  order  of  the  court  before  whom  the 
conviction  may  take  place,  or  of  the  district  court,  be  removed 
and  abated  by  the  sheriff  of  the  county. 

Sec.  148.  If  any  person  shall  intentionally  deface  or  obliterate, 
tear  or  destroy,  in  whole  or  in  part,  any  record,  copy,  or  tran- 
script, or  extract  from  or  of  any  law  of  the  United  States,  or  of 
this  territory,  or  any  proclamation,  advertisement,  or  notification, 
set  up  at  any  place  in  this  territory,  by  authority  of  any  law  of 
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the  United  States  or  of  this  territory,  or  by  order  of  any  court, 
such  person,  on  conviction,  shall  be  fined  not  more  than  one  hun- 
dred dollars,  nor  less  than  twenty  dollars,  or  be  imprisoned  in  the 
county  jail  not  more  than  one  month :  Provided^  This  section 
shall  not  extend  t(i  defacing,  tearing  down,  obliterating,  or  de- 
stroying any  law,  proclamation,  publication,  notification,  adver- 
tisement, or  order  after  the  time  for  which  the  same  was  by  law 
to  remain  set  up  shall  have  expired. 

Sec.  149.  Ii  any  person  shall  have  found  upon  him  or  her  any 
pick-lock,  crow -key,  bit,  or  other  instrument  or  tool,  with  intent 
feloniously  to  break  and  enter  into  any  dwelling-house,  store,  shop, 
warehouse,  or  other  building  containing  valuable  property,  or 
shall  be  found  in  any  of  the  aforesaid  buildings,  with  intent  to 
steal  any  money,  goods,  and  chattels,  every  person  so  offending 
shall,  on  conviction  thereof,  be  imprisoned  in  the  territorial  prison 
for  a  term  not  less  than  one  year,  nor  more  than  five  years.  And 
if  any  person  shall  have  upon  him  or  her  any  pistol,  gun,  knife, 
dirk-knife,  bludgeon,  or  other  offensive  weapon,  with  intent  to 
assault  any  person,  every  such  person,  on  conviction,  shall  be  fined 
not  more  than  one  hundred  dollars,  or  imprisoned  in  the  county 
jail  not  more  than  three  months. 

Sec.  150.  Every  male  person  abSve  eighteen  years  of  age  who 
shall  neglect  or  refuse  to  join  the  posse  comitatus,  or  power  of  the 
county,  by  neglecting  or  refusing  to  aid  and  assist  in  arresting  or 
taking  any  person  or  persons  against  whom  there  may  be  issued 
any  process,  or  by  neglecting  to  aid  or  assist  in  re-taking  any  per- 
son or  persons  who,  after  being  arrested  or  confined,  may  have 
escaped  from  such  arrest  or  imprisonment,  or  by  neglecting  or  re- 
fusing to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or 
the  conmiission  of  any  criminal  offence,  being  thereto  lawfully  re- 
quired by  the  sheriff,  deputy  sheriff,  coroner,  constable,  judge, 
justice  of  the  peace,  or  other  officer  concerned  in  the  administra- 
tion of  justice,  shall,  upon  conviction,  be  fined  in  any  sum  not  less 
than  fifty  nor  more  than  one  thousand  dollars,  or  shall  be  im- 
prisoned in  the  county  jail  for  a  period  of  thirty  days,  or  both 
such  fine  and  imprisonment. 

Sec.  151.  If  .any  person  shall  knowingly  sell  any  kind  of  dis- 
eased, corrupted,  or  unwholesome  provisions,  whether  for  meat  or 
drink,  without  making  the  same  fully  known  to  the  buyer,  he  shall 
be  punished  by  imprisonment  in  the  countv  jail  not  more  than  six 
months,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  152.  If  any  person  shall  fraudulently  adulterate,  for  the 
purpose  of  sale,  any  substance  intended  for  fiood,  or  any  wine, 
spirits,  or  malt  liquor,  or  other  liquor,  intended  for  drinking,  with 
any  substance  injurious  to  health,  he  shall  be  punished  by  impris- 
onment in  the  county  jail  not  more  than  one  year,  or  by  fine  not 
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exceeding  two  hundred  dollars,  and  the  article  so  adulterated 
shall  be  forfeited  and  destroyed. 

Sec.  153.  If  any  person  shall  fraudulently  adulterate,  for  the 
purpose  of  sale,  any  drug  or  medicine,  or  sell  any  drug  or  medi- 
cine knowing  it  to  be  adulterated,  or  offer  the  same  for  sale,  he  shall 
be  punished  by  imprisonment  in  the  county  jail  not  more  than  one 
year,  or  by  fine  not  exceeding  three  hundred  dollars ;  and  such 
adulterated  drugs  and  medicines  shall  be  forfeited  and  destroyed. 

Sec.  154.  If  any  physician,  or  other  person,  while  in  a  state  of 
intoxication,  shall  prescribe  any  poisonous  drug  or  medicine  to 
another  person,  he  shall  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Sec.  155.  Every  apothecary,  druggist,  or  other  person,  who 
shall  sell  or  deliver  any  arsenic,  corrosive  sublimate,  prussic  acid, 
or  any  other  active  poison,  without  having  the  word  "  Poison," 
and  the  true  name  thereof  in  English,  written  or  printed  upon  a 
i:\l>el  attached  to  the  vial,  box,  or  parcel  containing  the  same,  shall 
ue  punished  by  a  fine  not  exceeding  two  hundred  dollars. 

Sec.  156.  That  if  any  person  shall  exchange,  give,  barter,  or 
dispose  of  any  spirituous  liquors  or  wine  and  beer  to  any  troops 
of  the  United  States,  serving  within  the  limits  of  this  territory, 
except  such  supplies  as  may  be  ordered  by  the  officers  of  the 
United  States  army,  under  the  direction  of  the  war  department, 
such  person,  on  conviction  thereof  before  the  district  court  of  the 
United  States,  or  before  any  court  of  competent  jurisdiction  of 
this  territory  hereafter  to  be  formed,  shall  be  imprisoned  for  a 
period  not  to  exceed  one  year,  and  be  fined  in  the  sum  of  five  hun- 
dred dollars. 

Sec.  157.  If  any  person  who  has  been  mustered  into  the  United 
States  service  shall  put  off  the  uniform  and  other  badges  by  which 
he  is  known  and  designated  from  a  civilian,  and  with  the  intention 
to  deceive,  and  shall  obtain  any  spirituous  liquor  or  wine  and  beer 
from  any  person,  it  shall  be  the  duty  of  the  marshal,  sheriff,  or 
any  police  officer  of  the  territory  of  Montana,  upon  complaint 
being  made,  to  arrest,  or  cause  to  be  arrested,  such  person,  and 
keep  him  in  custody  until  the  commanding  officer  of  the  company 
to  which  he  belongs  shall  apply  for  his  release. 

Sec.  158.  If  any  person,  against  whom  complaint  has  been 
made  for  the  violation  of  section  one  hundred  and  fifty-six  of  this 
xt,  can  establish,  by  a  good  and  competent  witness,  that  spirituous 
liquor  or  wine  and  beer  were  obtained  from  him  deceitfully,  by  a 
soldier  who  did  not  wear,  at  the  time  of  obtaining  such  spirituous 
liquor  or  wine  and  beer,  a  uniform,  or  other  badges  usea  to  dis- 
tinguish him  from  a  civilian,  and  that  he  did  not  know  such  per- 
son to  be  a  Boldier,  such  person,  so  complained  against,  shall  not 
be  liable  to  the  penalties  enumerated  in  this  act. 
39 
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CHAPTER  XI. 

OFFENCES  COMMITTED  BY  CHEATS,  SWINDLERS,  AND  OTHER  FRAUD- 
ULENT PERSONS. 


Sec.  159,  Fraudulent  conveyances. 

Sec.  160,  Credit  hy  false  pretences. 

Sec.  161.  Goods  obtained  thereby. 

Sec.  16^,  Second  sale  of  land. 

Sec.  163,  False  weights  and  measures. 

Sec,  164-  Debtor  fraudulently  removing j  concealing^  or  selling 

property. 
Sec,  166,  FVaudulently  disposing  of  or    concealing  propertij 

during  suit,  or  dfter  judgment. 
Sec.  166,  Keeping  or  using  false  scales  or  weights  for  weighing 

gold. 
Sec.  167,  Refusing  to  account  for  proceeds  of  quartz  mill,  aras- 

tra,  ^c. 
Sec,  168,  Certain  games  prohibited. 
Sec,  169,  Keeper  of  house,  shop,  saloon,  6^c,,  violating  section  one 

hundred  and  sixty-eight. 
Sec.  170,  Selling  firearms  and  ammunition  to  hostile  Indians. 

Sec.  159.  All  and  every  person  who  shall  be  a  party  to  any 
fraudulent  conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of  the  same, 
or  to  any  bond,  suit,  judgment,  or  execution,  contract,  or  convey- 
ance had,  made,  or  contrived  with  intent  to  deceive  and  defraud 
others,  or  to  defeat,  hinder,  or  delay  creditors  or  others  of  their 
just  debts,  damages,  or  demands,  or  who,  being  parties  as  afore- 
said, at  any  time  shall  willingly  put  in  use,  avow,  maintain,  jus- 
tify, or  defend  the  same,  or  any  of  them,  as  true,  and  done,  had, 
or  made  in  ffood  faith,  or  upon  good  consideration,  or  shall  alien, 
assign,  or  sell  any  of  the  lands,  tenements,  hereditaments,  goods, 
chattels,  or  other  things  before  mentioned,  to  him,  her,  or  them 
conveyed  as  aforesaid,  or  any  part  thereof,  he,  she,  or  they  so 
offending  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars,  or  imprisonment  in  the  county  jail 
not  less  than  six  months. 

Sec.  160.  If  any  person,  by  false  representation  of  his  own 
wealth,  or  mercantile  correspondence  and  connections,  shall  obtain 
a  credit  thereby,  and  defraud  any  person  or  persons  of  money, 
goods,  chattels,  or  any  valuable   tning,  or  if  any  person  shall 
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cause  or  procure  others  to  report  falsely  of  his  wealth  or  mer- 
cantile character,  and,  by  thus  imposing  upon  any  person  or  per- 
sons, obtain  credit,  and  thereby  fraudulently  get  into  the  posses- 
sion of  goods,  wares,  or  merchandise,  or  other  valuable  thing, 
every  such  offender  shall  be  deemed  a  swindler,  and,  on  conviction, 
shall  be  sentenced  to  return  the  property  so  fraudulently  obtained, 
if  it  can  be  done,  and  shall  l?e  fined  not  exceeding  one  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  more  than  six 
months. 

Sec.  161.  If  any  person  or  persons  shall  knowingly  and  de- 
signedly, by  any  false  pretence  or  pretences,  obtain  from  any  other 
person  or  persons  any  chose  in  action,  money,  goods,  wares,  chat- 
tels, effects,  or  other  valuable  thing,  wibh  intent  to  cheat  or  defraud 
any  such  person  or  persons  of  the  same,  every  person  so  offending 
shall  be  deemed  a  cheat,  and,  on  conviction,  shall  be  fined  not  ex- 
ceeding one  thousand  dollars,  and  imprisoned  in  the  county  jail 
not  more  than  six  months,  and  be  sentenced  to  restore  the  property 
so  fraudulently  obtained,  if  it  can  be  done. 

Sec.  162.  Any  person  or  persons  after  once  selling,  bartering, 
or  disposing  of  any  tract  or  tracts  of  land,  town  lot  or  lots,  or  exe- 
cuting any  bond  or  agreement  for  the  sale  of  lands,  or  town  lot 
or  lots,  who  shall  again  knowingly  or  fraudulently  sell,  barter,  or 
dispose  of  the  same  tract  or  tracts  of  land,  or  town  lot  or  lots,  or 
any  part  thereof,  or  shall  knowingly  or  fraudulently  execute  anv 
bond  or  agreement  to  sell  or  barter  or  dispose  of  the  same  land, 
or  lot  or  lots,  or  any  part  thereof,  to  any  other  person  or  persons, 
for  a  valuable  consideration,  every  such  offender,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  territorial  prison 
not  less  than  one  year,  nor  more  than  five  years. 

Sec.  163.  If  any  person  shall  knowingly  sell  any  goods,  wares, 
or  merchandise,  or  any  valuable  thing,  by  false  weight  or  measure, 
or  shall  knowingly  use  false  measures  at  any  mill  in  taking  toll 
for  grinding  corn,  wheat,  rye,  or  other  grain,  he  or  she  shall  be 
deemed  a  common  cheat,  and,  on  conviction,  shall  be  fined  not 
exceeding  two  hundred  dollars,  and  imprisoned  in  the  county  jail 
not  more  than  six  months. 

Sec.  164.  If  any  debtor  shall  fraudulently  remove  his  property 
or  effects  out  of  this  territory,  or  shall  fraudulently  sell,  convey, 
assign,  or  conceal  his  property  or  effects,  with  intent  to  defraud, 
hinder,  or  delay  his  creditors  of  their  just  rights,  claims,  or  de- 
raandsj  he  shall,  on  conviction,  be  punished  by  imprisonment  in 
the  county  jail  for  any  term  not  exceeding  six  months,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  165.  Any  person  against  whom  an  action  is  pending,  or 
against  whom  a  judgment  has  been  rendered,  for  the  recovery  of 
any  personal  property  or  effects,  who  shall  fraudulently  conceal, 
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sell,  or  dispose  of  said  property  or  effects,  with  intent  to  hinder, 
delay,  or  defraud  the  person  bringing  such  action,  or  recovering 
such  judgment,  or  shall,  with  such  intent,  remove  such  property 
or  effects  beyond  the  limits  of  the  county  in  which  it  may  oe  at 
the  time  of  commencement  of  such  action,  or  the  rendering  of  such 
judgment,  shall,  on  conviction,  be  punished  as  provided  in  the  next 
preceding  section. 

Sec.  166.  If  any  person  shall  knowingly  have,  keep,  or  use 
any  false  or  fraudulent  scales  or  weights  for  weighing  gold,  or  gold 
dust,  every  person  so  offending  shall  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars,  nor  less  than  one  hundred  dollars, 
or  imprisonment  not  more  than  one  year,  or  both,  at  the  discre- 
tion of  the  court. 

Sec.  167.  If  any  owner,  manager,  or  agent,  of  any  species  of 
quartz  mill,  arastra  furnace  or  cupel  employed  in  extracting  gold 
from  quartz,  pyrites,  or  other  minerals,  who  shall  neglect  or  refuse 
to  account  for,  or  pay  over  and  deliver  all  the  proceeds  thereof  to 
the  owner  of  sucn  quartz,  pyrites,  or  other  minerals,  excepting 
such  portion  of  said  proceeds  as  he  is  entitled  to  in  return  for  his 
services,  he  shall,  on  conviction,  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  or  imprisoned  not  more  than  one  year,  or 
both,  at  the  discretion  of  the  court,  for  each  such  offence. 

Sec.  168.  That  if  any  person  shall  deal,  play  at,  or  make  any 
bet  or  wager  for  money,  or  other  things  of  value,  at  any  of  the 
games  called  or  known  as  "three  card  monte,"  "strap  game," 
" thimblerig  game,"  "patent  safe  game,"  "black  and  red  game," 
— commonly  known  as  the  "ten  dice  game," — ^any  dice  game,  two 
card  box  at  "faro,"  or  any  similar  game  or  games,  or  shall  induce, 
or  attempt  to  induce,  any  person  whatever  to  make  any  bet  or 
wager  at  any  such  game,  any  such  person  so  offending  shall,  on 
•conviction,  be  punished  by  imprisonment  for  a  term  not  exceeding 
five  years  in  the  county  jail,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  both  such  fine  and  imprisonment,  by  any  court  of  com- 
petent jurisdiction. 

Sec,  169.  If  the  keeper  of  any  house,  shop,  tent,  saloon,  booth, 
or  other  place  shall  knowingly  permit  any  of  the  games  mentioned 
on  the  preceding  section,  or  any  game  of  similar  character,  or  any 
other  game  or  games  where  fraud  or  cheating  is  practised,  or 
where  loaded  dice,  marked  cards,  or  waxed  cards  are  used,  within 
:6aid  house,  shop,  tent,  saloon,  booth,  place,  or  enclosure,  every 
euch  person  so  offending  shall,  on  conviction,  be  punished  by  fine 
not  exceeding  one  thousand  dollars,  and  shall  forfeit  any  license 
he  may  have  obtained  to  keep  any  tavern,  saloon,  shop,  or  other 
place. 

Sec.  170.  Any  person  who  shall,  after  the  passage  of  this  act, 
sell,  barter,  give,  or  in  any  manner  dispose  of,  any  fire-arms  or 
ammunition  of  any  description  whatever,  to  any  hostile  Indians 
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within  this  territory,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  due  conviction  thereof,  before  any  court  of  competent 
jurisdiction,  shall  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  for  any  term  not  ex- 
ceeding six  months,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 


CHAPTEK  XII. 


FRAUDULENT  AND  MALICIOUS  MISCHIEF. 

Sec,  171.  Injury  to  domestic  animals  hy  poisoning. 

Sec,  172.  Injury  to  domestic  animals  by  maliciously  killing  or 

maiming. 
Sec,  17S,  Injury  to  goods  and  chattels. 
Sec,  174,,  Injury  to  buildings j  fences^  dfc. 
Sec,  175,  Injury  to  woodj  lumber,  raftSj  6fC, 
Sec,  176.  Injury  to  bridge,  flume,  reservoir,  aqueduct,  6fc, 
Sec,  177.  Injury  to  jail. 
Sec,  178.  Carelessly  setting  out  fire. 
Sec,  179.  Maliciously  setting  out  fire  or  negligently  permitting 

fire  to  get  out. 
Sec,  180.  Malicioics  inoculation  of  contagious  disease. 

Section  171.  Every  person  who  shall  wilfully  administer  any 
poison  to  any  cattle  or  aomestic  animal,  or  maliciously  expose  any 
poisonous  substance,  with  intent  that  the  same  shall  be  taken  or 
swallowed  by  any  cattle  or  domestic  animal,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  the  territorial  prison  not  less  than 
one  year,  nor  exceeding  three  years,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Sec.  172.  Every  person  who  shall  maliciously  kill,  maim,  or 
wound  any  horse,  ox,  or  other  domestic  animal,  belonging  to  an- 
other, or  shall  maliciously  or  cruelly  beat  or  torture  any  such 
animal,  whether  belonging  to  himself  or  another,  shall,  upon  con- 
viction, be  punished  by  fine  not  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment. 

Sec.  173.  Every  person  who  shall  wilfully,  unlawfully,  and  ma- 
liciously destroy,  burn,  cut,  or  otherwise  (injure  or  destroy)  any 
goods,  chattels,  or  other  property  of  any  description  whatever,  the 
property  of  another,  shall,  upon  conviction  thereof,  be  punished  by 
fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the 
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county  jail  not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  174.  Every  person  who  shall  maliciously,  unlawfully,  and 
wilfully  break,  destroy,  or  injure  the  door  or  window  of  any 
dwellitig-house,  shop,  store,  or  other  house  or  building,  or  sever 
therefrom  any  gate,  fence,  or  enclosure,  or  any  part  thereof,  or  any 
material  of  which  it  is  formed,  or  sever  from  the  freehold  any  pro- 
duce theriof,  or  anything  attached  thereto,  or  pull  down,  injure, 
or  destroy  any  gate-post,  railing,  or  fence,  or  any  part  thereof,  or 
cut  down,  lap,  girdle,  or  otherwise  injure  or  destroy  any  fruit  or 
ornamental  or  snade  tree,  being  the  property  of  another,  shall,  on 
conviction,  be  fined  not  more  than  two  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  exceeding  six  months. 

Sec.  175.  Every  person  who  shall  wilfully  and  maliciously 
bum  or  injure  any  pile  or  raft  of  wood,  plank,  boards,  or  other 
lumber,  or  any  part  thereof,  or  cut  loose  or  set  adrift  any  such 
raft,  or  part  thereof,  or  shall  cut,  break,  injure,  sink,  or  set  adrift, 
any  boat,  canoe,  skiff,  or  other  vessel  or  water  craft,  being  the 
property  of  another,  shall,  on  conviction  thereof,  be  punished  by 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment  in  the 
county  jail  not  exceeding  six  months. 

Sec.  176.  Every  person  who  shall  wilfully  and  maliciously 
cut,  break,  injure,  or  destroy  any  bridge,  mill-dam,  canal,  flume, 
aqueduct,  reservoir,  or  other  structure  erected  to  create  hydraulic 
power,  or  to  conduct  water  for  mining,  manufacturing,  or  agricul- 
tural purposes,  or  any  embankment  necessary  to  the  same,  or  either 
of  them,  or  shall  wilfully  or  maliciously  make,  or  cause  to  be 
made,  any  aperture  in  such  dam,  canal,  flume,  aqueduct,  reservoir, 
embankment,  or  structure,  with  intent  to  injure  or  destroy  the 
same,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  more 
than  one  thousand  dollars,  or  imprisoned  in  the  territorial  prison 
not  less  than  one  year,  nor  more  than  two  years,  or  both  such  fine 
and  imprisonment. 

Sec.  177.  If  any  person  shall  wilfully  and  intentionally  break 
down,  pull  down,  or  otherwise  destroy  or  injure,  in  whole  or  in 
part,  any  public  jail,  or  other  place  of  confinement,  every  person 
so  offenaing  shall,  on  conviction,  be  fined  in  any  sum  not  exceeding 
ten  thousand  dollars,  nor  less  than  the  value  of  said  jail,  or  other 
place  of  confinement  so  destroyed,  or  of  such  injury  as  may  have 
been  done  thereto  by  such  unlawful  act,  and  be  imprisoned  in  the 
territorial  prison  for  any  term  not  exceeding  five  years,  nor  less 
than  one  year. 

Sec.  178.  Any  person  who  shall  carelessly  set  fire  to  any  tim- 
ber, woodland,  or  grass,  except  for  useful  or  necessary  purposes, 
or  who  shall  at  any  time  make  camp  fire,  or  shall  light  any 
fire  for  any  purpose  whatever,  without  taking  suflicient  steps 
to  secure  the  same  from  spreading  from  the  immediate  locality 
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wli^re  the  same  may  be  ueed,  or  shall  fail,  ia  any  instance,  to  put 
out  or  extinguish  said  fire,  before  leaving  or  abandoning  the  same, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convi/ction 
thereof,  diall  be  fined  in  any  simi  not  exceeding  one  hundred  dol- 
lars, and  shall  be  liable  for  all  damages  resulting  from  such  act. 

Sea  179.  Any  person  who  shall  wantonly  or  designedly  set 
fire  to  any  timber,  wood,  or  grass,  for  other  than  necessary  pur- 
poses, or  who  shall,  from  a  malicious  intent,  fail  to  extinguish  any 
fire  after  making  the  same  for  a  necessary  purpose,  before  leaving 
or  abandoning  the  same,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than 
one  hundred  dollars,  nor  more  than  five  hundred  dollars,  and  be 
imprisoned  in  the  county  jail  not  less  than  one  month,  nor  more 
than  six  monfths. 

Sec.  180.  Whoever  inoculates  himself,  or  any  other  [person, 
with  small-pox,  or  any  other  contagious  disease,  within  this  terri- 
tory, or  shsdl  expose  any  clothing  infected  with  such  disease,  with 
intent  to  cause  the  prevalence  or  spread  of  such  disease,  shall  be 

Imnished  by  imprisonment  in  the  territorial  prison  for  a  term  not 
ess  than  one  year,  nor  more  than  three  years. 


CHAPTER  XIII. 


MISCELLANEOUS  OFFENCES. 


See.  181.  Putting  in  cirerdation  bill,  cheek,  ticket,  promissory 

note,  (Sfc,  to  circulate  as  money. 
See.  182.  Doing  business  without  license  required  by  law. 
See.  183.  Charter  for  bridge  or  ferry  not  intended  to  prevent  free 

passage  of  crossings  of  streams. 
See.  184*  Penalty  for  obstructing  ford  across  stream. 

Section  181.  If  any  person,  association,  corporation,  or  com- 
pany, unless  authorized  by  some  act  of  the  congress  of  the  United 
•States,  shall  make,  issue,  or  put  in  circulation  any  bill,  check,  ticket, 
certificate,  promissory  note,  or  the  paper  of  any  bank,  to  circulate 
as  money,  the  said  person  or  persons,  association,  company,  or 
corporation,  or  the  person  or  persons  forming  the  same,  shall,  for 
the  first  ofiPence,  be  deemed  guilty  of  a  misdemeanor,  and  for  each 
and  every  subsequent  offence,  be  deemed  guilty  of  a  felony,  and 
shall  be  punished  as  hereinafter  provided.  Any  person  or  persons 
who  shall,  upon  indictment,  be  convicted  of  having  violated  the 
provisions  of  this  act,  shall  be  punished,  for  the  first  offence,  by 
impriaonment  in  the  county  jail  not  more  than  three  months,  or 
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by  fine  not  exceeding  two  thousand  doUars,  or  by  both  such  fine 
and  imprisonment;  and  for  the  second,  and  every  subsequent 
offence,  shall  be  punished  by  imprisonment  in  the  territorial  prison 
for  a  term  not  less  than  one  year,  nor  more  than  five  years,  at  the 
discretion  of  the  court  before  whom  such  person  or  persons  may 
be  tried  and  convicted.  It  shall  be  the  duty  of  the  district  attor- 
ney for  each  judicial  district  in  the  territory,  to  prosecute  all 
offences  against  this  act ;  and  it  shall  be  the  duty  of  the  judges  of 
the  courts  to  give  this  law  in  the  charge  of  the  grand  jury,  who 
shall  inquire  into  and  present  all  violations  thereof. 

Sec.  182.  Any  person  or  persons  who  shall  transact  any 
business,  trade,  or  occupation,  or  profession,  for  which  a  license  is 
required  by  law,  without  first  obtaining  such  license,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  be  fined  in 
any  sum  not  less  than  twenty  nor  exceeding  fifty  dollars. 

Sec.  183.  No  charter  for  (a)  ferry  or  bridge  company,  granted 
by  the  legislature  of  this  territory,  shall  be  so  construed  as  to 
authorize  such  company  to  exclude  or  prevent  the  public  from  the 
free  use  of  any  ford  that  may  cross  any  stream  at  or  near  the  fem^ 
or  bridge  of  said  company. 

Sec.  184.  The  owner  or  keeper  of  such  bridge  or  ferry  shall 
not  in  any  way  obstruct  the  passage  to  or  from  any  ford  across 
any  stream,  and  any  person,  upon  conviction  of  obstructing  any 
fording  or  ford,  in  any  manner  whatever,  shall  be  liable  to  a  fine 
of  not  less  than  fifty  nor  more  than  one  hundred  dollars. 


CHAPTER  XIV. 

GENERAL   PROVISIONS. 

Sec,  185.  Crimea   at   common  law  not   herein   enumerated— 

punished. 
iSec.  186.  I^ect  of  sentence  of  imprisonment  in  penitentiary. 
Sec.  187.  Term  ^^ person  **  defined. 
Sec.  188.  Provisions  of  this  act  extend  to  females. 
Sec.  189.  Sufficient  to  show  when  intent  to  injure  or  cheat  w 

required  by  law. 
Sec.  190.  Governor  may  issue  reward  for  escaped  fehn. 
Sec.  191.  Attempt  to  commit  public  offence^  how  punished. 
Sec.  19S.  Repealing  clause. 
Sec.  193.   When  act  takes  effect. 

Section  185.     All  offences  recognized  by  the  common  law  as 
crimes,  and  not  here  enumerated,  shall  be  punished,  in  case  of 
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felony,  by  imprisonment  in  the  territorial  prison  for  a  term  not 
less  than  one  year,  nor  more  than  five  years;  and  in  case  of  mis- 
demeanor, by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  nor  less  than  one  month,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment.  Ind  whenever  any  fine  is  imposed  for  any  felony  or  mis- 
demeanor,  whether  such  be  by  statute  or  at  common  law,  the 
party  on  whom  the  fine  is  imposed  shall  be  committed  to  the 
county  jail,  when  not  sentenced  to  the  territorial  prison,  until  the 
fine  is  paid ;  and  he  shall  be  imprisoned  at  the  rate  of  one  day 
for  each  two  dollars  until  such  fine  is  paid. 

Sec.  186.  A  sentence  of  imprisonment  in  the  territorial  prison 
for  a  term  less  than  life  suspends  all  civil  rights  of  the  person  so 
sentenced  during  the  term  of  imorisonment,  and  forfeits  all  public 
of&ces  and  all  private  trusts,  autnority,  and  powers ;  and  the  per- 
son sentenced  to  such  imprisonment  for  life  shall  thereafter  be 
deemed  civilly  dead. 

Sec.  187.  When  the  term  "  person  "  is  used  in  this  act  to 
designate  the  party  whose  property  may  be  the  subject  of  any 
offence,  such  term  shall  be  construed  to  include  the  United  States, 
this  territory,  or  any  other  territory  or  state  government,  or 
county,  whicn  may  lawfully  own  any  property  within  this  terri- 
tory, and  all  public  and  private  corporations,  as  well  as  indi- 
viduals. 

Sec.  188.     The  provisions  of  this  act  shall  extend  to  females. 

Sec.  189.  When  any  intent  to  injure,  defraud,  or  cheat  is 
required  by  law  to  be  shown,  in  order  to  constitute  any  offence, 
it  shall  be  deemed  sufficient  If  such  intent  be  to  injure,  defraud, 
or  cheat  the  United  States,  this  territory,  or  any  other  state, 
territory,  or  county,  or  the  government,  or  any  public  office 
thereof,  or  any  county,  city,  or  town,  or  any  corporation,  body 
pK)litic,  or  private  individual. 

Sec.  190.  If  any  person  who  has  been  sentenced  to  confinement 
in  the  territorial  prison  by  any  court  having  competent  authority 
within  this  territory,  shall  escape  therefrom,  or  shall  be  charged 
with  murder,  or  the  perpetration  of  any  crime  punishable  with 
death,  the  governor  is  authorized,  upon  satisfactory  evidence  of 
the  guilt  of  the  accused,  to  offer  a  reward  for  his  or  her  appre- 
hension, which  reward  shall  not  exceed  the  sum  of  one  thousand 
dollars,  and  shall  be  paid  out  of  the  territorial  treasury ;  and  the 
amount  which  any  governor  or  acting  governor  of  this  territory 
may  offer  as  a  reward  for  the  apprehension  of  any  prisoner,  as 
aforesaid,  is  hereby  appropriated  out  of  the  territorial  treasury,  to 
be  paid  out  of  any  money  not  otherwise  appropriated ;  and  it  is 
hereby  made  the  duty  of  the  territorial  auditor  to  issue  to  the 
person  or  persons  whom  he  may  determine  is  entitled  to  such 
reward,  a  warrant  on  the  territorial  treasurer  therefor. 
40 
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Sec.  191.  Every  person  who  shall  attempt  to  commit  a  public 
offence;  and  in  such  attempt  shall  do  any  act  toward  the  commiB- 
sion  of  such  offence,  but  shall  fail  in  the  perpetration  thereof,  or 
shall  be  prevented  or  intercepted  in  executing  the  same,  upon  con- 
viction tnereof,  in  cases  where  no  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  shall  be  punished  as  follows  :  First.  If 
the  offence  so  attempted  to  be  committed  be  such  as  is  punishable 
by  death,  or  by  imprisonment  in  the  territorial  prison  for  a  term 
which  may  extend  to  life,  the  person  convicted  of  such  attempt 
shall  be  punished  by  imprisonment  in  the  territorial  prison  not 
exceeding  ten  years.  Second.  If  the  offence  so  attempted  is  a 
misdemeanor,  the  person  so  convicted  shall  be  punished  by  a  fine 
not  exceeding  one-naif  of  the  largest  amount,  or  by  imprisonment 
in  the  county  jail  or  territorial  prison,  as  the  case  may  be,  for  a 
term  not  exceeding  one-half  the  longest  time  prescribed  by  law, 
upon  a  conviction  of  the  offence  so  attempted.  Third,  if  the 
offence  so  attempted  is  a  felony  not  punishable  by  death  or  im- 
prisonment which  may  extend  to  life,  the  person  convicted  of  such 
offence  shall  be  punished  by  imprisonment  in  the  territorial  prison 
not  exceeding  one-half  the  longest  time  which  may  be  imposed  on 
conviction  of  the  offence  so  attempted. 

Sec.  192.  All  acts  and  parts  of  acts  conflicting  herewith,  as 
to  crimes  committed  after  tnis  act  shall  go  into  effect,  are  hereby 
repealed.  All  laws  heretofore  existing  upon  the  subject  of  crimes 
and  punishments  shall  remain  in  full  force  and  effect  as  to  all 
crimes  committed  before  this  (act)  goes  into  effect. 

Sec.  193.  This  act  shall  go  into  effect  on  the  first  day  of 
August,  A.  D.  1872. 

Approved  January  12,  1872, 
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ADMINISTBATORS  MfD  EXECUTOIIS. 

CHAPTER  I. 
(See  post  chapter  60.) 

ARTICLE  I. 
OF   THEIR  APPOINTMENT  AND  REMOVAL  FROM   OFFICE. 

'See.  1.  Letters  testamentary  and  of  administration — hy  whom 

granted. 
See,  2.  Duty  of  probate  judge  when  granted  in  vacation. 
See.  S.   Where  tetters  are  to  be  granted. 
See.  4'  Proceeding  intrusted  to  court;  where  to  be  had. 
See.  5.   Who  shall  be  an  executor  or  administrator. 
See.  6.   Who  entitled  to  administration  next  of  kin. 
See.  7.   When  letters  may  be  granted  to  other  persons. 
See.  8.  A  non-resident  of  the  territory  shall  not  be  executor  or 

administrate. 
Sec.  9.  Citation  may  be  issued  to  persons  entitled;  failure  to 

appear  deemed  a  renunciation. 
See.  10.  Letters  to  administrators. 
See.  11.  Executors  shall  give  bonds. 
See.  IS.  Shall  have  two  or  more  good  securities. 
See.  IS.  Validity  of  the  will. 
See.  14-  Application  of  administration  to  discover  on  oath  the 

heirs;  administrator  to  take  oath. 
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Sec.  15.  Administrator  de  bonis  Don  to  take  similar  oaths. 

Sec,  16.  Oath  of  administratorSj  with  vnU  annexed. 

Sec.  17.  Bond  of  administrators. 

Sec.  18,  Condition  of  bond. 

Sec.  19.  Bond  of  executors  or  administrators,  with  will  annexed. 

Sec.  20.   Who  shall  not  be  taken  cw  secimty  in  bond  of  0(cecutor 
or  administrator. 

Sec.  21.   Who  to  be  used  as  security ;  testimony  may  be  taken. 

Sec.  22,  Bonds  to  be  recorded  ;  originals  fled  ;  taken  in  vacation; 
how  disposed  of. 

Sec.  23.  Probate  court  to  approve  or  reject  bond  taken  in  vaeu- 
tion  ;  duty  of  clerk  in  such  cases. 

Sec.  24..  If  bond  be  rejected j  new  bond  to  be  given;  failure  to 
give,  such  letters  to  be  revoked. 

Sec.  25.  Original  bond  valid  until  new  bond  given. 

Sec.  26,  Letters  of  administration  to  be  recorded  before  ddivery. 

Sec.  27.  Penalty  on  clerk  for  failing  to  record  letters  before  de- 
livery. 

Sec.  28.  Certified  copies  of  letters  to  be  testimony. 

Sec.  29.  Form  of  letters  testamentary. 

Sec.  SO.  Form  of  letters  of  administration. 

Sec.  SI.  All  letters  to  be  issued  in  the  above  form. 

Sec.  32.  Letters  revoked  on  production  of  will. 

Sec.  33.  Letters  revoked;  if  will  set  aside,  other  letters  granted. 

Sec.  34.  Marriage  of  feme  sole. 

Sec.  35.  For  what  cause,  and  how  letters  may  be  revoked. 

Sec.  36,  Heir,  legatee,  creditor,  or  other  persons  may  apply  for 
additional  security. 

Sec.  37.  Security  in  bond  may  apply  to  be  released  on  his  bond. 

Sec.  38.   When  another  bond  may  be  required. 

Sec.  39.  New  bond  to  discharge  former  securities. 

Sec.  40.  Failure  to  give  new  bond  deemed  a  revocation  of  letters. 

Sec.  41.  Court  may  order  further  security  to  be  given;  faHurt  to 
comply  deemed  a  revocation  of  letters. 

Sec.  4^.  Resignation  of  letters — how  made. 

Sec.  43.  On  resignation,  expenses  paid  by  applicant. 

Sec.  44'  Letters  of  one  revoked,  others  to  proceed  with  adminis- 
tration. 

Sec.  45.  Administrator  de  bonis  non — when  granted. 

Sec.  4^.  If  executors  or  administrators  die  or  resign,  letters  rt- 
voked;  how  to  account. 

Sec.  4'^'   T^ho  may  proceed  against  the  delinquent  and  his  secur- 
ities. 

Sec.  48.  Securities  not  to  be  sued  after  seven  years. 

Sec.  49.  Failure  to  make  settlement;  court  may  revoke  letters. 

Sec.  60.  Delinquent  to  pay  for  citation  or  attachment. 
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Section  1.  The  probate  court  in  each  county,  or  the  clerk 
thereof  in  vacation,  shall  grant  letters  testamentary  and  of  admin- 
istration, subject  to  the  confirmation  or  rejection  of  said  probate 
court  in  term  time. 

Sec.  2.  The  clerk  thereof  shall  present  to  the  probate  court  on 
the  first  day  of  the  next  succeeding  term  thereof,  all  such  letters 
as  may  have  been  granted  by  him  in  vacation,  and  shall  enter  on 
the  records  the  confirmation  of  such  letters. 

Sec.  3.  Letters  testamentary  and  of  administration  shall  be 
granted  in  the  county  where  the  mansion-house  or  place  of  abode 
of  the  deceased  is  situated.  If  he  or  she  had  no  mansion-house 
or  place  of  abode,  and  be  possessed  of  lands  or  real  estate,  letters 
shall  be  granted  in  the  county  in  which  such  lands,  or  a  part 
thereof,  lie.  If  the  deceased  had  no  mansion-house  or  place  of 
abode,  and  was  not  possessed  of  lands,  letters  may  be  granted  in 
the  county  in  which  ne  died,  or  in  the  county  in  which  the  greater 
part  of  his  or  her  estate  may  be.  If  he  or  she  died  out  of  this 
territory,  leaving  no  mansion-house  or  place  of  abode  or  lands  in 
this  territory,  such  letters  may  be  granted  in  any  county. 

Sec.  4.  All  orders,  settlements,  trials,  and  other  proceedings, 
intrusted  by  this  act  to  the  probate  courts,  shall  be  nad  or  made 
in  the  county  in  which  letters  testamentary  or  of  administration 
were  granted. 

Sec.  5.  No  judge  of  probate  in  his  own  county,  or  the  clerk  or 
deputy  clerk  of  such  court,  and  no  person  under  twenty-one  years 
of  age,  or  of  unsound  mind,  or  who  has  been  convicted  of  an  in- 
famous crime,  or  who,  upon  proof,  shall  be  adjudged  by  the  court 
incompetent  to  execute  the  duties  of  the  trust,  by  reason  of  drunk- 
enness, improvidence,  or  want  of  understanding,  shall  be  appointed 
or  act  as  atlministrator  or  executor.  No  married  woman  shall  be 
executrix  or  administratrix,  nor  shall  the  executor  of  an  executor 
in  consequence  thereof  be  executor  of  the  first  testator. 

Sec.  6.  Letters  of  administration  shall  be  granted  in  the  fol- 
lowing order: — First.  To  the  husband  or  wife  of  the  deceased. 
Second.  To  the  next  of  kin  of  the  deceased,  or  to  any  one  selected 
by  such  person.  Third.  To  any  one  or  more  of  the  creditors  of 
the  deceased,  whom  the  court  deems  will  best  manage  and  settle 
up  the  estate.  Fourth.  To  any  suitable  person  who  may  apply 
therefor. 

Sec.  7.  If  no  person  apply  for  such  letters  within  twenty  days 
after  the  decease,  letters  may  be  granted  to  any  person  whom  the 
court,  or  clerk  in  vacation,  may  think  most  suitable,  and  possessing 
the  necessary  qualification  to  execute  said  trust. 

Sec.  8.  Letters  testamentary  and  of  administration  shall  in  no 
case  be  granted  to  a  non-resident  of  this  territory ;  and  whenever 
an  executor  or  administrator  shall  become  a  non-resident,  the 
probate  court  having  jurisdiction  of  the  estate  of  the  testator  or 
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intestate  of  such  executor  or  administrator  shall  revoke  his  or  her 
letters. 

Sec.  9.  The  probate  court,  or  the  clerk  thereof  in  vacation,  on 
the  application  of  any  person  interested,  may  issue  a  citation  to 
the  person  entitled  to  administer,  calling  upon  him  or  Ler  to 
administer ;  and  if  he  or  she  fail  to  take  out  letters  within  ten 
days  after  the  service  of  the  citation,  or  if  the  person  entitled  to 
the  preference  file  their  renunciation  thereof,  in  w^ting,  lettera  of 
administration  shall  be  granted  to  the  person  next  entitled  thereto. 

Sec.  10.  After  the  probate  of  any  will,  lettere  testamentary 
shall  be  granted  to  the  persons  therein  appointed  executors.  If  a 
part  of  the  persons  thus  appointed  refuse  to  act,  or  be  disqualified, 
the  letters  shall  be  grantea  to  the  other  persons  appointed  therein. 
If  all  such  persons  refuse  to  act,  or  be  disqualified,  letters  shall  be 
granted  to  the  person  to  whom  administration  would  have  been 
granted,  if  there  had  been  no  will. 

Sec.  11.  When  there  are  two  or  more  persons  appointed  exec- 
utors in  any  will,  none  shall  have  authority  to  act  as  such,  or  inter- 
meddle, except  those  who  give  bond. 

Sec.  12.  When  two  or  more  persons  are  appointed  executors, 
the  court  or  judge,  or  clerk  in  vacation,  may  taxe  a  separate  bond 
from  each  of  them,  with  two  or  more  good  securities,  or  he  may 
take  a  joint  bond  from  all  of  them,  with  two  or  more  sufficient 
securities. 

Sec.  13.  If  the  validity  of  the  will  be  contested,  or  the  exec- 
utor be  a  minor,  or  absent  from  the  territory,  or  disqualified  from 
acting  as  such  under  the  provisions  of  this  act,  letters  of  adminis- 
tration shall  be  granted  during  the  time  of  such  contest,  minority, 
absence,  or  disqualification,  to  some  other  person,  who  shall  take 
charge  of  the  property,  and  administer  the  same  according  to  law, 
under  the  direction  of  said  court,  and  account  for  and  pay  and 
deliver  all  the  money  and  property  of  the  estate  of  the  deceased, 
to  the  executor  or  regular  administrator  when  qualified  to  act. 

Sec.  14.  Every  applicant  for  letters  of  administration,  at  the 
time  of  the  application,  shall  make  an  affidavit,  stating,  to  the  best 
of  his  knowledge  and  belief,  the  names  and  places  of  residence  of 
the  heirs  of  the  deceased,  that  the  deceased  died  without  a  will, 
that  he  or  she  will  make  a  perfect  inventory  of,  and  faithfully  ad- 
minister all  the  estate  of  the  deceased,  and  pay  the  debts  as  far  as 
the  assets  will  extend  and  the  law  direct,  and  account  for  and  pay 
all  assets  which  shall  come  to  his  possession  or  knowledge. 

Sec.  16.  A  similar  affidavit  shaU  be  made,  with  such  variations 
as  the  case  may  require,  by  the  administrators  of  goods  remaining 
unadministerea,  and  by  aaministrators  during  the  time  of  contest 
about  a  will,  or  the  minority,  inability,  or  absence  of  the  executor 
appointed  therein. 

bee.  16.     Every  administrator,  with  the  will  annexed,  and 
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executor,  at  the  time  letters  are  granted  to  him,  shall  make  an 
affidavit,  that  he  or  she  will  make  a  perfect  inventory  of  the 
estate,  and  faithfully  execute  the  last  will  of  the  testator,  pay  the 
debts  and  legacies  as  far  as  the  assets  will  extend  and  the  law 
direct,  render  just  accounts,  and  faithfully  perform  all  things  re- 
qaired  by  law  touching  such  executorship  or  administration. 

Sec.  17.  The  probate  court,  or  the  judge  or  clerk  thereof  in 
vacation,  shall  take  a  bond  of  the  person  to  whom  letters  of  admin- 
istration are  granted,  with  two  or  more  sufficient  securities,  resi- 
dents of  the  county,  to  the  people  of  the  territory  of  Montana,  in 
such  amount  as  the'  court,  judge,  or  clerk  thereof  shall  deem 
sufficient,  in  not  less  than  double  the  amount  of  the  estate. 

Sec.  18.  The  condition  of  such  bond  shall  be  as  follows : — ^The 
condition  of  the  above  is  that  if  A.  B.,  administrator  of  the  estate 
of  W.  C,  deceased,  shall  faithfully  administer  said  estate,  account 
for,  pay  over,  and  deliver  all  moneys  and  property  of  said  estate, 
to  the  person  or  persons  \egally  entitled  to  the  same,  and  perform 
all  other  things  touching  said  administration  required  by  law  or 
the  order  or  decree  of  any  court  having  jurisdiction,  then  the 
above  bond  to  be  void,  otherwise  to  remain  in  full  force ;  on  which 
bond  suit  may  be  brought  in  the  name  of  the  people  of  the  terri- 
tory of  Montana,  by  and  to  the  use  of  any  person  injured  by  said 
administrator,  in  any  court  of  said  territory  having  jurisdiction. 

Sec.  19.  A  similar  bond,  with  such  variations  as  the  case  mav 
require,  shall  be  given  by  all  executors  and  administrators,  with 
the  will  annexed,  or  of  the  goods  remaining  unadministered,  and 
all  administrators  during  the  time  of  contest  about  a  will,  or  of 
the  minority,  absence,  or  disqualification  of  an  executor. 

Sec.  20.  No  judge  of  probate,  no  sheriff,  marshal,  clerk  of  a 
court,  or  deputy,  or  either,  and  no  attorney  at  law  shall  be  taken 
as  security  in  any  bond  required  to  be  taken  by  this  act. 

Sec.  21.  The  probate  court,  or  the  judge  or  clerk  thereof  in 
vacation,  shall  take  special  care  to  take  as  securities  men  who  are 
solvent  and  sufficient,  and  who  are  not  bounden  on  too  many  other 
bonds;  and  to  satisfy  themselves  they  may  take  testimony,  or 
examine  on  oath  the  applicant  or  person  offered  as  his  securities. 

Sec.  22.  The  probata  judge,  or  the  clerk  of  said  court,  shall 
record,  in  a  well-bound  book,  kept  for  the  purpose,  all  bonds  given 
by  executors  and  administrators,  as  also  their  affidavits,  and  shall 
preserve  the  originals  in  regular  files,  and  present  all  such  as  are 
taken  by  him  in  vacation  to  the  probate  court  at  the  next  session, 
for  the  approval  or  rejection  of  the  court  at  the  next  session. 

Sec.  2§.  The  probate  court  shall  approve  or  reject  the  bonds 
taken  by  him,  or  the  clerk  thereof  in  vacation,  and  shall  cause  to 
be  entered  such  approval  or  rejection  on  the  records,  and  endorse 
a  copy  of  such  entry  on  the  bond. 

Sec.  24.    If  the  bond  be  rejected,  the  court  shall  order  the 
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executor  or  administrator  to  give  another  bond  with  suflBcient  se- 
curity ;  and  if  he  fail  to  give  such  security  or  bond  within  such 
time  as  the  court  shall  direct,  his  letters  shall  thenceforth  be 
deemed  to  be  revoked. 

Sec.  25.  Such  bond  shall  be  valid  until  such  new  bond  be 
given,  notwithstanding  its  rejection  by  ihe^  court. 

Sec.  26.  All  letters  testamentary  and  of  administration  shall 
be  recorded  by  the  clerk  of  the  probate  court  in  a  well  bound 
book,  kept  for  that  purpose,  before  they  are  delivered  to  such 
executor  or  administrator,  and  the  clerk  or  judge  shall  certify  on 
the  letters  that  they  have  been  recorded. 

Sec.  27.  If  any  clerk  or  judge  shall  deliver  such  letters  with- 
out recording  the  same,  and  if  delivered  by  the  clerk  he  may  be 
fined  by  the  court  at  its  discretion,  or  if  delivered  by  the  judge  or 
clerk  aforesaid,  they  or  either  of  them  so  delivering  the  same  shall 
forfeit  to  the  party  injured  double  the  damages  occasioned  by 
such  default. 

Sec.  28.  Copies  of  such  letters  and  copies  of  the  record 
thereof,  certified  under  the  seal  of  the  probate  court,  shall  be 
evidence. 

Sec.  29.  All  letters  testamentary  to  be  issued  to  executors 
under  the  provisions  of  this  act  may  be  in  the  following  form: 

Territory  op  Montana,  1 
County  of J  ®^- 

To  all  persons  to  whom  these  presents  shall  come,  greeting: 
Know  ye,  that  the  last  will  of  A.  6.,  deceased,  in  due  form  of  law, 
has  been  exhibited,  proved,  and  recorded  in  the  probate  court  for 

county,  a  copy  of  which  is  hereto  annexed,  and  inasmuch 

as  it  appears  that  C.  D.  .has  been  appointed  executor,  in  and  by 
the  said  last  will  and  testament,  to  execute  the  same,  and  to  the 
end  that  the  property  of  the  testator  may  be  preserved  for  those 
who  shall  appear  to  have  a  legal  right  or  interest  therein,  and  that 
the  said  last  will  may  be  executed  according  to  the  request  of 
the  testator,  we  do  hereby  appoint  and  authorize  him,  the  said 
C.  D.,  as  such  executor,  to  collect  and  secure  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  which  were  of  the  said  A. 
B.  at  the  time  of  his  death,  in  whosesoever  possession  the  same 
may  be  found,  and  to  perform  all  such  duties  as  may  be  enjoined 
upon  him  by  said  will,  so  far  as  there  shall  be  property  and  the 
law  charge  him,  in  general  to  do  and  perform  all  other  things 
which  are  now  or  hereafter  may  be  required  of  him  by  law. 

In  testimony  whereof,  I,  J.  L.,  of  the  probate  court,  have  here- 
unto set  my  name,  and  aflSxed  the  seal  of  said  court,  at  my  office, 

this day  of ,  A.  D.  187—. 

J.  L.,  Judge.    Clerk. 
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Sec.  30.    Letters  of  administration  hereafter  to  be  issaed  in 
this  territory  may  be  in  the  following  form : 

Tbrritort  of  Mohtana,  1   ^ 


CoUTlfy  of- 

To  all  persons  to  whom  these  presents  shall  come,  greeting : 

Know  ye,  that  whereas  A.  B.,  late  of  the  county  of , 

died  intestate  as  it  is  suggested,  having  at  the  time  of  his  death 
property  in  this  territory,  which  may  be  lost,  destroyed,  or  dimin- 
ished in  value,  if  speedy  care  be  not  taken  of  the  same ;  to  the 
end,  therefore,  that  the  said  property  may  be  collected,  preserved 
and  disposed  of,  according  to  law ;  and  do  hereby  appoint  C.  D. 
administrator  of  all  and  singular  the  goods  and  chattels,  rights 
and  credits,  which  were  of  the  said  A.  B.  at  the  time  of  his  death; 
with  full  power  to  secure  and  dispose  of  said  property  according 
10  law,  and  collect  all  moneys  due  said  deceased,  and  in  gener^ 
to  do  and  perform  all  other  acts  and  things  which  are  or  may 
hereafter  be  required  of  him  by  law. 

In  testimony  wh%reof,  I, ,  of  the  probate  court  of 

county,  in  said  territory,  have  hereunto  signed  my  name,  and 
affixed  the  seal  of  said  court,  at  my  oflSce,  this  — —day  of 
,  A.  D.  187—. 

P.  S.,  Clerk,  or  Judge,  as  the  case  may  be. 

Sec.  31.  In  all  cases  where  letters  of  administration,  with  the 
will  annexed,  letters  of  administration  de  bonis  non,  or  during 
minority  or  absence  or  inability,  shall  hereafter  be  issued  by  the 
probate  court,  or  the  clerk  or  judge  thereof,  in  vacation,  the  same 
shall  be  issued  in  conformity  to  the  foregoing  forms,  as  near  as 
may  be,  to  suit  each  particular  case. 

Sec.  32.  If,  after  letters  of  administration  be  granted,  a  will  of 
the  deceased  be  found,  and  probate  thereof  be  granted,  the  letters 
shall  be  revoked ;  letters  testamentary  or  of  administration  with 
the  will  annexed  shall  be  granted. 

Sec.  33.  If  a  will  be  proved,  and  letters  thereon  be  granted, 
and  the  will  afterwards  be  set  aside,  the  letters  granted  thereon 
shall  be  revoked,  and  other  letters  granted  of  the  goods  unadmin- 
istered. 

Sec.  34.  If  any  executrix  or  administratrix  marry,  her  husband 
shall  not  thereby  acquire  any  interest  in  the  effects  of  her  testator 
or  intestate,  nor  shall  the  administration  thereof  devolve  upon 
him,  but  the  marriage  shall  extinguish  her  power,  and  her  letters 
be  revoked. 

Sec.  35.    If  any  executor  or  administrator  become  of  unsound 
mind,  or  be  convicted  of  felony,  or  other  infamous  crime,  or  be- 
come an  habitual  drunkard,  or  a  non-resident  of  the  territory,  or 
otherwise  incapable  or  unsuitable  to  execute  the  trust  reposed  in 
41 
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him,  or  fail  to  discharge  his  official  duties,  or  waste  or  mismanage 
the  estate,  or  act  so  as.  to  endanger  any  co-executor  or  administra- 
tor, the  probate  court,  upon  complaint  in  writing  made  by  any 
person  interested,  supported  by  affidavit  and  due  notice  given  to 
the  person  complained  of,  or  his  agent  or  attorney,  shall  hear  and 
determine  the  complaint,  and,  if  he  find  it  just,  shall  revoke  the 
letters  granted. 

Sec.  06.  If  any  heir,  legatee,  creditor,  or  other  person  inter- 
ested in  any  estate,  file  in  the  probate  court  an  affidavit  stating 
that  the  affiant  has  sufficient  cause  to  believe,  and  does  believe, 
that  the  security  in  the  executor's  or  administrator's  bond  has,  or 
is  likely  to,  become  insolvent,  has  died,  or  has  removed  from  the 
territory,  or  that  the  principal  in  such  bond  has,  or  is  likely  to, 
become  insolvent,  or  is  wasting  the  eetate,  or  that  the  penalty  of 
any  such  bond  is  insufficient,  or  that  such  bond  has  not  been  taken 
according  to  law,  and  shall  have  given  the  princioal  in  such  bond 
at  least  ten  days'  notice  of  the  complaint,  tne  saia  court  shall  ex- 
amine into  the  complaint.  « 

Sec.  37.  If  any  person,  bound  as  security  in  the  executor's  or 
administrator's  bond,  file  in  the  probate  court  a  complaint  verified 
fay  affidavit,  stating  that  the  affiant  has  sufficient  cause  to  believe, 
and  does  believe,  his  co-security  has  died,  or  has,  or  is  likely  to, 
become  insolvent,  or  has  removed  from  the  territory,  or  that  the 
principal  in  such  bond  has,  or  is  likely  to,  become  insolvent,  or  is 
wasting  the  estate,  and  shall  have  given  to  the  principal  in  sach 
bond  at  least  ten  days'  notice  of  such  complaint,  tne  court  shall  ex^ 
amine  into  the  complaint. 

Sec.  38.  If  the  probate  court  find  the  complaint  mentioned  in 
either  of  the  preceding  sections  to  be  true,  it  shall  order  anoUier 
bond  and  sufficient  security  to  be  given. 

Sec.  39.  Such  additional  bond,  when  given  and  approved,  shall 
discharge  the  former  securities  from  any  liabilities  arising  from  any 
misconduct  of  the  principal  after  filing  the  same,  and  such  former 
securities  shall  only  be  liable  for  such  misconduct  as  happened 
prior  to  the  giving  of  such  new  bond. 

Sec.  40.  If  such  person  fail  to  give  such  additional  bond  and 
security  within  ten  days  after  making  such  order,  his  letters  shall 
thenceforth  be  deemed  to  be  revoked,  and  his  authority  from  that 
time  cease. 

Sec.  4L  It  shall  be  the  duty  of  the  probate  court,  whenever  it 
shall  appear  necessary  and  proper,  to  order  an  executor  or  admin- 
istrator to  give  other  and  further  securitv ;  first  giving  such  exec 
iitor  or  administrator  at  least  five  days  notice  of  such  intended 
order;  and  if  such  executor  or  administrator  shall  fail  to  give  such 
further  security  within  ten  days  after  making  such  order,  his 
letters  shall  thenceforth  be  deemed  to  be  revoked,  and  his  authority 
from  that  time  cease. 
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Sec.  42.  If  any  executor  or  administrator  publish  for  four 
weeks  in  some  newspaper  published  in  the  county  where  the  pro- 
ceedings are  had,  if  there  oe  one,  and,  if  not,  in  the  nearest  news- 
pper  to  such  county,  a  notice  of  his  intention  to  apply  to  the  pro- 
Date  court  to  resign  his  letters,  and  the  court,  on  proof  of  such 
publication,  shall  believe  that  he  or  she  should  be  permitted  to 
resign,  it  shall  so  ffder^ 

Sec.  43.  Such  person  shall  then  surrender  his  letters,  and  his 
power  from  that  time  shall  cease,  and  he  shall  pay  the  expenses  of 
the  publication. 

Sec.  44.  If  there  be  more  than  one  executor  or  administrator 
of  an  estate,  and  the  letters  or  part  of  them  be  revoked  or  surren- 
dered, or  a  part  die,  those  who  remain  shall  discharge  all  the 
duties  required  by  law,  respecting  the  estate. 

Sec.  45.  If  all  the  executors  or  administrators  of  an  estate  die 
or  resign,  or  their  letters  be  revoked,  in  cases  not  otherwise  pro- 
nded  for,  letters  of  administration  of  the  goods  remaining  unad- 
ministered  shall  be  granted  to  those  to  whom  administration 
would  have  been  granted  if  the  original  letters  had  not  been  ob- 
tained, or  the  person  obtaining  them  had  renounced  the  adminis- 
tration ;  and  the  administrator  shall  perform  the  like  duties  and 
incur  the  like  liabilities  as  the  former  administrator  or  executor. 

Sec.  46.  If  anv  executor  or  administrator  die,  resign,  or  his 
letters  be  revoked,  he  or  his  securities  shall  account  for,  pay  and 
deliver  to  his  successor,  or  to  the  surviving  or  remaining  executor 
or  administrator,  all  money,  real  or  personal  property  of  every 
kind,  and  all  credits,  rights,  and  evidences  of  debt,  and  papers  of 
every  kind,  of  the  deceased,  at  such  time  and  in  such  manner  as 
the  court  shall  order,  on  final  settlement  with  such  executor  or 
administrator,  or  his  or  her  legal  representatives. 

Sec.  47.  The  succeeding  alministrator,  or  remaining  executor 
or  administrator,  may  proceed  at  law  against  the  delinquent  and 
his  securities,  or  either  of  them,  or  against'  any  other  person  pos- 
sessed of  any  part  of  the  estate. 

Sec.  48.  All  such  suits  against  securities  shall  be  commenced 
within  seven  years  after  the  revocation  or  surrender  of  the  letters, 
or  the  death  of  the  principal. 

Sec.  49.  If  any  executor  or  administrator  fail  to  make  either 
annual  or  final  settlements  as  required  by  law,  and  do  not  show 
good  cause  for  such  failure  ailer  citation,  the  probate  court  shall 
order  the  executor  or  administrator  to  give  notice  when  required, 
and  to  make  such  settlement,  or  may  revoke  his  letters,  or  may 
fine  or  imprison  him  until  such  settlements  are  made,  and  the 
orders  of  the  court  complied  with. 

Sec.  50.  In  all  cases  where  citation  or  attachment  may  be 
iasoed  against  an  executor  or  administrator,  for  failing  to  settle 
his  accounts,  such  delinquent  shall  pay  all  costs  incurred  thereby. 
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ARTICLE  II. 


OF  PARTNERSHIP  ESTATES. 


See.  61,  Surviving  partner  may  administer  on  partnership  efedi 
— wlien  and  how. 

See.  6S.  Executors  or  administrators  of  member  of  copartner- 
ship to  make  inventory  of  property. 

See.  6S.  Duty  of  executors  or  administrators  of  deceased  partMT 
wh^  sur^ving  partner  fails  to  administer. 

Sec.  54*  Disposition  of  property  when  partner  administers. 

Sec,  65,  Condition  of  bona. 

Sec,  66,  Bond  may  be  taken  by  the  proper  court  in  the  county 
in  which  partner  resides. 

Sec,  67.  Authority  of  probate  over  survivor. 

Sec.  68,  Survivor  refusing  to  aet,  executor  or  administrator  of 
deceased  member  of  firm  to  give  b&nd  and  take  pos- 
session of  partnership  efects  ;  his  duties. 

Sec,  69,  To  give  further  bond;  its  condition. 

See,  60,  Survivor  to  exhibit,  and  in  certain  eases  to  surrender^ 
partnership  property. 

Sec.  6t.  Failure  to  comply  may  be  cited  ;  penalty. 

Sec.  66.  What  debts  must  be  exhibited  for  aUovKince,  and  prop- 
erty bound  for  debts. 

See.  63.  Time  for  exhibition  of  claims. 

Sec.  64,.  Who  may  defend  claims  against  partnership  ;  in  what 
cases,  ana  to  what  extent. 

See.  66.  This  act  to  govern  administrators  of  partnership  efftd% 
— to  what  extent. 

See.  66,  Powers  of  court  in  case  of  resignation  or  removal  of 
administrators. 

See.  67.  Powers  of  cmirt  in  ease  of  death  of  the  administrator 
or  executor. 

See.  ^8.  Other  powers  granted  court ;  judgment  may  be  ren- 
dered against  certain  parties. 

Sec.  69.  Notice  to  he  given. 

Sec.  70.  Notice  to  be  issued^  and  by  what  officer. 

Sec.  71.  Notice,  and  the  marmer  of  its  service. 

Sec.  72.  Executors  of  partnership  property  may  bring  action  to 
wind  up  {and  settle)  partnership  business. 

Section  51.    In  case  of  a  death  of  a  member  of  a  copartnership, 
any  surviving  partner,  resident  of  this  territory,  shall  have  the 
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right  to  give  the  bond  hereinafter  required,  to  take  an  inventory 
of  the  partnership  effects  in  the  presence  of  witnesses  appointed 
as  provided  by  law,  to  cause  the  same  to  be  appraised,  ana  do  all 
other  things  touching  the  administration  of  the  partnership  effects 
in  the  manner  provided  by  this  act ;  but,  when  tne  surviving  part- 
ner administers,  his  administration  shall  be  had  in  the  county  in 
which  the  partnership  business  was  conducted. 

Sec.  52.  The  executor  or  administrator  on  the  estate  of  the 
deceased  member  of  the  copartnership  shall  include  in  the  in- 
ventory which  he  is  required  by  law  to  return  to  the  probate 
ooort  the  gross  amount  of  the  partnership  estate,  as  inventoried 
and  appraised,  as  provided  in  the  preceding  section ;  but  the 
executor  or  administrator  shall  charge  himself  with  an  amount 
equal  only  to  the  deceased's  proportional  part  of  the  copartner- 
ship interest. 

oec.  53.  If  the  surviving  partner  shall  not  have  administered 
on  the  estate  at  the  time  the  executor  or  administrator  of  the  in- 
dividual estate  of  the  deceased  partner  shall  proceed  to  take  his 
inventory,  it  shall  be  the  duty  of  such  executor  or  administrator 
to  include  in  the  inventory  which  he  is  required  by  law  to  return 
the  probate  court  the  whole  of  the  partnership  estate,  goods,  chat- 
tels, rights,  and  credits,  appraised  at  their  true  value,  as  in  other 
cases ;  but  the  appraisers  shall  carry  out  in  the  footing  an  amount 
equal  only  to  the  deceased's  proportional  part  of  the  copartner- 
snip  interest. 

Sec.  54.  The  property  appraised  as  provided  in  the  last  pre- 
ceding section  shall  remain  with,  or  be  aelivered  over,  as  the  case 
may  be,  to  the  surviving  partner,  if  a  resident  of  the  territory, 
who  may  be  disposed  to  undertake,  within  ten  days,  letters  testa- 
mentary, or  if  administration  shall  have  been  granted  on  the  estate 
of  the  deceased  partner,  the  management  thereof,  agreeably  to  the 
conditions  of  a  bond  which  he  shall  be  required  to  give  to  the 
people  of  the  territory  of  Montana,  in  such  time,  ana  with  such 
securities,  as  is  required  in  other  cases  of  administration. 

Sec  55.  The  condition  of  the  bond  required  to  be  given  by  the 
surviving  partner  desiring  to  administer  upon  the  partnership 
estate  shall  be  in  substance  as  follows :  The  condition  of  the 
above  bond  is,  that  if  A.  B.,  surviving  partner  of  the  late  firm  of 

,  shall  use  due  diligence  and  fidelity  in  closing  the  affairs 

of  the  late  copartnership,  apply  the  property  towards  paying  the 
copartnership  debts,  and  render  an  account  annually,  or  oftener, 
if  required  by  the  probate  court  having  jurisdiction,  upon  oath  in 
said  probate  court,  of  all  the  partnership  affairs,  including  the 
property  owned  by  the  late  firm  and  the  debts  due  them,  as  well 
as  what  may  have  been  paid  by  the  survivor  or  survivors  towards 
the  partnership  debt8>  and  what  shall  be  due  and  owing  therefor, 
and  pay  over  within  one  year,  unless  a  longer  time  be  allowed  by 
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the  probate  court,  to  the  executor  or  administrator  of  the  indi- 
vidual  estate,  the  excess,  if  there  be  any  beyond  satisfying  the 
partnership  debts  and  costs  and  expenses  in  closing  the  afihtrs  of 
the  copartnership,  and  coming  to  said  dead  partner,  then  the 
above  bond  to  be  void,  otherwise  to  remain  in  fall  force. 

Sec.  56.  Any  bond  required  by  this  act  may  be  executed  by 
the  surviving  partner  inlie  county  in  which  he  residee,  and  ma^ 
be  acknowledged  before,  and  approved  by,  the  probate  court,  or 
the  clerk  of  such  county,  and  shall  be  certified  to  by  the  ooart 
having  probate  jurisdiction  in  the  county  in  which  administration 
has  been  grant^  on  the  estate  of  the  deceased  partner,  and  a 
bond  in  a  sufficient  amount,  thus  taken,  shall  be  valid  and  effec- 
tual, as  if  it  had  been  executed  and  approved  in  the  manner  pre- 
scribed in  the  two  preceding  sections. 

Sec.  57.  The  probate  court  shall  have  the  same  authority  to 
cite  such  survivor  to  account,  to  adjudicate  such  account,  to  order 
payments  of  demands  allowed,  and  to  require  additional  bonds, 
as  in  other  cases  of  ordinary  administration,  and  the  parties  in- 
terested shall  have  the  like  remedies,  by  means  of  such  bonds, 
for  any  misconduct  or  neglect  of  such  survivor  as  may  be  bad 
against  administrators. 

Sec.  58.  In  case  the  surviving  paortner  shall  neglect  or  refose 
to  give  the  bonds  required  by  this  act,  within  the  time  herein 
limited,  the  executor  or  administrator  of  the  individual  estate  of 
the  deceased  partner,  on  giving  bond  as  required  in  the  following 
sections,  shall  be  entitled  to  be  put  into  the  joint  possession  of  the 
partnership  with  the  surviving  partner  or  partners,  and  be  en- 
titled, conjointly  with  him  or  uiem,  to  manage  and  control  such 
partnership  for  the  purpose  of  winding  up  l£e  same  and  collect- 
ing the  debts  and  paying  the  liabilities  owing  from  such  firm, 
together  with  the  costs  and  expenses  of  winding  up  the  business 
thereof.  In  such  oases  the  business  ^ball  be  wound  up  and  set- 
tled with  as  much  expedition  as  possiblei  and,  upon  the  final  set- 
tlement of  such  firm,  anv  amount  that  shall  be  found  is  the  pro- 
portion of  such  partnership  proceeds  as  is  due  the  estate  of  the 
deceased,  shall  be  paid  over  to  such  executor  or  administrator. 

Sec.  59.  Before  proceeding  to  administer  upon  such  partner- 
ship estates,  as  provided  in  the  preceding  section,  such  executor 
or  administrator  shall  be  required,  by  the  probate  court,  to  give 
further  bond,  to  its  satisfaction,  conditioned  that  he  will  faithfully 
execute  that  trust,  and  with  no  unnecessary  waste  or  expense, 
wbich  bond  may  be  enforced  like  other  administration  bonds. 

Sec.  60.  Every  surviving  partner,  on  the  demand  of  any  ad- 
ministrator or  executor  of  a  deceased  partner,  shall  exhibit  to  the 
appraisers  the  partnership  property  belonging  to  the  firm  at  the 
time  of  the  death  of  sucn  deceased  partner,  for  appraisement; 
and  in  case  the  administration  thereof  shall  devolve  upon  such 
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administrator  or  executor,  the  said  sarvivor  shall  allow  him,  on 
demaod,  to  enter  into  the  possession,  jointly  with  himself,  of  all  the 
property  of  such  partnership,  iocluding  their  books  and  papers, 
and  all  neeeasary  documents  pertaining  to  the  same,  ana  shall 
afford  him  all  reasonable  information  and  facilities  for  the  execu- 
tion of  his  trust 

Sec.  6L  Every  surviving  partner  who  shall  neglect  or  refuse 
to  comply  with  the  provisions  of  the  preceding  section  may  be 
cited  for  such  neglect  or  refusal  before  the  probate  court ;  and 
oolesB  he  comply  with  such  provisions,  or  show  sufficient  cause  for 
his  omissioa,  the  probate  court  may  commit  him  to  the  common 
jail  of  the  county,  there  to  remain  until  he  consent  to  comply,  or 
is  discharged  by  due  course  of  law. 

Sec.  62.  In  all  cases  when  the  surviving  partn^  administers 
upon  the  partnership  effects,  he  shall  have  power  to  pay  off  de- 
mands affainst  the  partnership  without  requiring  the  same  to  be 
exhibited  for  allawanoe  to  the  probate  court ;  and  such  court 
shall  allow  such  partner  in  his  settlement,  as  credits,  all  demands 
which  he  may  thus  discharge,  provided  said  court  shall  be  satis- 
fied of  the  justness  of  the  demands.  But  when  such  partner  shall 
refuse  to  pay  demands  against  the  partnership  estate,  and  when 
the  administrator  or  executor  of  the  deceased  partner's  individual 
estate  takes  charge  of  the  partnership  effects,  conjointly  with 
such  surviving  partner,  all  such  demands  shall  be  exhibited  to 
the  probate  court  for  allowance  and  classification ;  and  the  court 
shall  have  the  same  jurisdiction  of  demands  thus  presented  as  it 
has  of  demands  against  estates  in  ordinary  cases;  but  no  judg- 
ment or  allowance  of  the  probate  court  against  such  survivor  or 
adDunistrator  or  executor  shall  bind  any  other  property  of  the 
survivor  or  administrator  or  executor  except  tlie  partnership 
effects. 

Sec.  63.  All  demands  presented  for  allowance  or  payment 
against  the  partnership  effects  within  the  first  year  after  tne  grant 
of  the  administration  shall  be  placed  in  the  first  class,  and  all  de- 
mands presented  after  the  expiration  of  one  year  from  the  grant- 
ing of  tihe  letters  shall  be  placed  in  the  .^cond  class,  and  all 
claims  not  presented  or  paid  within  two  years  from  the  date  of 
the  letters  shall  be  &rever  barred  against  the  partnership  effects 
administered  upon.  But  in  case  of  any  demana  against  the  part- 
nership estate  being  allowed  and  paid  by  the  executor  or  adminis- 
trator out  of  the  private  estate  of  the  deceased  partner,  then  such 
payment  so  made  shall  be  charged  against  the  partnership  effects, 
and  shall  be  allowed  and  included  in  the  final  settlement  of  the 
partnership  administrator  or  executor. 

Sec.  64.  In  all  cases  where  the  administrator  or  executor  of  a 
deceased  partner  shall,  under  the  law,  take  charge  of  the  partner's 
effects,  and  a  demand  against  such  partnership  shall  be  presented 
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for  allowance,  any  surviving  partner  or  creditor  of  sach  partner- 
ship shall  be  entitled  to  appear  in  any  probate  court  ana  defend 
against  the  recovery  of  such  daim,  and  may  have  the  right  to 
appeal  from  the  judgment  of  the  probate  court,  upon  making  a 
similar  affidavit  and  giving  such  bond  as  required  in  other  appeds 
from  such  court. 

Sec.  65.  When  any  executor  or  administrator  takes  poBses- 
sion  of  partnership  effects,  conjointlv  with  the  surviving  partner, 
they  shall  manage  and  wind  up  the  business  of  such  firm  in  tbe 
same  manner  as  if  the  Burviving  partner  had  given  bonds  and 
taken  the  sole  charge  of  such  business,  save  that  none  of  tbe 
effects  of  such  firm  shall  be  sold  on  credit.  The  executor  or  ad- 
ministrator in  such  cases  shall  make  a  report  monthly  of  the 
amount  of  goods  sold,  the  money  received  therefor,  and  the  dis- 
position of  the  same,  to  the  probate  court.  The  executor  or  ad- 
ministrators and  partner  may  at  any  time  sell  the  effects  of  the 
partnership  at  public  auction,  under  the  same  instructions  as  is 
provided  by  law  for  the  sale  of  personal  property  belonging  to 
estates. 

Sec.  66.  If  any  executor  or  administrator  resign,  or  his  letters 
be  revoked,  the  probate  court  shall  have  power,  upon  the  applica- 
tion of  his  successor,  or  the  remaining  executor  or  administrator, 
to  ascertain  the  amount  of  money,  the  quantity  and  kind  of  real 
and  personal  property,  and  all  the  rights  and  credits,  deeds,  evi- 
dences of  debt,  and  papers  of  every  kind,  of  the  testator  or  intes- 
tate, in  the  hands  of  such  executor  or  administrator  at  the  time 
of  his  resignation  or  removal  from  office,  and  to  order  and  ad- 
judge the  rendition  of  the  same  to  the  successor  of  such  execatoi 
or  administrator,  and  to  enforce  such  order  and  judgment  against 
such  executor  or  administrator  and  his  securities,  in  the  following 
manner:  First.  For  the  amount  of  money  specified  in  the  judg- 
ment, by  the  execution  in  the  ordinary  form.  Second.  For  all 
other  estate,  effects,  and  papers  described  in  the  judgment  or 
order,  by  attachment  against  the  person  or  property  of  each 
executor  or  administrator,  and  in  case  of  the  executor  or  adminis- 
trator failing  or  refu^ng  to  produce  any  of  the  aforesaid  effects, 
proven  to  be  in  his  possession,  the  probate  court  may  imprison 
nim  or  them  in  the  common  jail  of  the  county  until  he  complies 
with  such  order  or  decree. 

Sec.  67.  If  any  executor  or  administrator  die,  the  probate 
court  shall  have  the  power,  upon  application  of  his  successor,  or 
the  remaining  or  surviving  executor  or  administrator,  to  aacer- 
tain  the  amount  of  money  in  the  hands  of  such  deceased  executor 
or  administrator  in  his  representative  capacity  at  the  time  of  his 
death,  and  to  render  judgment  against  his  securities  for  the 
amount  so  ascertained,  and  to  enforce  such  judgment  by  execution 
in  the  ordinary  form. 
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Sec.  68.  If  any  execator  or  administrator  die,  the  probate 
court  shall  have  power,  upon  the  application  of  his  successor,  or 
the  remaining  or  surviving  executor  or  administrator,  to  ascertain 
what  quantity  and  kind  of  real  and  personal  property,  and  all  the 
rights,  credits,  deeds,  evidences  of  debt,  and  papers  of  every  kind, 
of  the  testator  or  intestate,  in  the  hands  of  such  deceased  execu- 
tor or  administrator  at  the  time  of  his  death,  and  order  the  legal 
representatives  of  such  deceased  executor  or  administrator  to  de- 
liver the  same  to  his  successor,  or  the  remaining  or  surviving 
execator  or  administrator,  and  to  enforce  such  order  by  attach- 
ment against  the  person  or  property  of  such  legal  representatives 
of  the  deceased  executor  or  administrator,  or  by  imprisonment  in 
the  common  jail  of  the  county. 

Sec.  69.  No  judgment  or  order  shall  be  rendered  against  any 
of  the  parties  mentioned  in  the  two  preceding  sections  until  they 
shall  have  been  served  with  notice  in  writing  or  citation  at  least 
ten  days  before  the  sitting  of  the  court,  and  of  the  time  and  place 
of  the  sitting  thereof;  such  notice  shall  also  state  the  genial 
object  and  nature  of  such  judgment  or  order  demanded. 

Sec.  70.  Such  notice  shall  be  issued  and  signed  by  the  judge 
or  clerk  of  such  court,  and  served  by  the  sheriff  or  other  minis- 
terial officer  of  the  county  or  court,  in  the  same  manner  prescribed 
by  law  for  the  service  of  process  in  civil  actions. 

Sec.  71.  The  court  may  proceed  against  the  parties  served 
with  process,  and  dismiss  as  to  those  not  served,  or  continue  the 
proceeding  until  the  next  term  of  such  court,  and  issue  new  pro- 
cess or  notices  against  those  not  served,  at  their  discretion; 

Sec.  72.  If  any  executor  or  administrator  who  has  taken  pos- 
session of  partnership  effects,  conjointly  with  the  surviving  part- 
ner, finds  that  it  is  impossible  for  him  to  properly  wind  up  and 
settle  the  partnership  bv  agreement  with  such  surviving  partner, 
he  shall  have  power  to  bring  an  action  to  wind  up  and  settle  such 
partnership,  in  the  same  manner  that  the  deceased  might  have 
done  in  his  lifetime. 


ARTICLE  III. 

OP  THEIR   DUTIES  RESPECTIKG   MONEY  AND    PROPEETY. 

See,  7S.  Ezeeuiors  and    adminUtratora    to    coUect  and   take 

charge  of  estate. 
See,  74*  To  take  and  return  inventory. 
See.  75.  Affidavit  to  be  annexed  to  the  inventory. 
See.  76.  Additional  inventories — when  to  be  made. 
42 
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Sec.  77.  Witnesses  shctU  be  appointed  to  accompany  exe€ut(rr  or 
administrator  in  opening  and  examintng  ^eol8  of 
deceased,  and  to  and  in  making  inventory. 

See.  78.  To  open  and  examine  efects  of  deeeased  vnthout  vnt- 
nesses — penalty  for. 

Sec.  79.  Affidavit  filed  against  persons  concealing  or  embealing 
effects — citation  to  issue. 

See.  80.  Same  proceeding  may  be  had  against  an  executor  or 
administrator  as  m  cases  of  other  persons. 

Sec.  81.  Befusing  to  answer  interrogatories,  may  be  committed 
to  jail. 

Sec.  8^.  If  party  charged  and  cited  appear  and  answer,  trial  to 
be  in  a  summary  manner. 

Sec.  8S.  In  case  of  conviction,  court  m/iy  compel  ddvoery  of 
effects. 

Sec.  8jf,.  Estate  to  be  appraised — by  whom. 

Sec.  86.  Affidavits  of  appraisers. 

Sec.  86.  JDuty  of  appraisers. 

Sec.  87.  Inventory  appraisement  (affidavit — ichen  and  where  to 
be  filed. 

Sec.  88.  Compensation  of  appraisers,  etc. 

Sec.  89.  Additional  appratsement^-'^hen  to  be  made. 

Sec.  90.  Inventories  and  appraisements — how  far  evidence. 

Sec.  91.   When  and  how  notice  to  creditors  shall  be  published. 

Sec.  9S,  Such  notice  fiot  to  be  given  by  the  successor — whm. 

Sec.  9S.  Notice  to  be  given  by  the  successor — when  and  how. 

Sec.  94.  When  and  how  to  advertise  when  there  are  no  known 
heirs. 

Sec.  96.  Administrator  may  collect  debts^  give  receipts,  aid 
prosecute  and  defend  actions. 

Sec.  96,  What  actions  executors  and  administraiors  may  pros- 
ecute and  defend. 

Sec.  97.  Competent  vninesses  in  certain  cases. 

Sec.  98.  What  actions  may  be  maintained  by  and  against  exec- 
utors and  administrators. 

Sec.  99.  Not  to  extend  to  certain  actions. 

Sec.  100.  Debts  due  by  executors  or  administraiors  to  testator  or 
intestate,  assets  in  his  hands. 

Sec.  101.  Debtor  appointed  executor — his  debts  considered  a$ 
assets. 

Sec.  10^.  Articles  allowed  the  widow. 

Sec.  IDS.  Widow  has  maintenance  out  of  her  own  property ^  ^ 
whole  to  goto  the  children,  value  out  of  assets. 

Sec.  104.  Property  not  taken,  proceeds  to  be  paid  the  widoio. 

Sec.  105.  Sale  of  perishable  property — how  made. 

Sec.  106.  If  insufficient  to  pay  the  debts,  other  personaUiy  to  be 
sold. 
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See.  107,  Bonds  and  notes  mag  be  assigned  to  creditors j  legatees, 

and  distributees. 
See.  108,  Notice  of  sale^^how  and  when  given. 
See.  109.  Estate  of  testators — when  not  to  be  sold. 
Sec.  110.  All  personal  estate  to  be  sold  where  there  are  no  knaion 

heirs. 
Sec.  111.  Clerk  to  be  employed  at  public  sale. 
See.  112,  Mis  duties. 
See.  lis.  Sate  bUl — when  and  where  filed. 
See,  m.  Heal  estate  leased  and  renUd  by  order  of  cowrt. 
See,  Its.  Real  estate  not  wasrUed  to  pay  dd>t8  shall  go  to  the 

heirs. 
See.  116,  Bqpairs  on  real  estate  made  by  order  qf  court. 
See.  117.  Inventories,  appraisements,  and  sale  bills  filed. 
Sec.  118.  Assistanee  in  taking  care  of  estates — when  to  be  pro- 

cured. 
See,  119.  Further  assistance,  when  authorized ;  expenses — how 

paid. 
See.  ISO.  Interest  on  debts,  when  assets — when  to  be  paid  by 

executor  or  administrator. 
See.  ISl.  To  be  aecountedfor  under  the  equitable  control  of  the 

court. 
See.  ISS,  Stedement  on  oath  of  money  on  hand — when  to  be 

rendered. 
See,  1^.  Disposition  qf    money   on   hand — tcften    and   how 

.made. 
See.  1^4.  Orders  for  eoUeetion,  sale,  and   distribution — when 

made. 
Sec.  1Z5.  Executors  and  administraioTS  may  give  receipts  and 

diseharges-'^-effect  of. 
See.  186.  If  property  bound  by  lien  of  execution,  duty  of  exec- 

tUar  or  administrator  to  sell  the  same. 
See.  1S7.  Proeeeds^^how  applied. 

Sec,  1S8.  Preceding  proviswns  not  to  extend  to  certain  cases. 
See.  1S&.  In  certain  eases  real  estate  not  to  be  rented,  and  only 

portions  of  personal  estate  to  be  sold. 
Sec  ISO.  Appraisement — sueh  property  to  be  Itft  in  possession 

of  the  widow  or  family. 
Sec.  131.  Suspension  cf  rent,  or  sale  of  such  property,  may  be 

ordered  in  vacation  of  court. 
Sec.  13S.  In  case  of  injury  or  waste  of  such  properly,  the  court 

may  rescind  such  xirder. 
See.  138.  Courts  may  continue  proceedvngs^-nohen. 
See.  134*  Mining  claims  may  be  sold  by  order  of  court— sole  of 

U.  Jk.  oertifioates. 
See.  136^  Of  the  terms  and  conditions  of  such  certificates  of 

record  to  be  assigned — haw  arid  by  whom. 
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Sec.  1S6,  Perishable  property  of  deceased  sold  at  public  wk, 

and  hy  whom. 
Sec,  1S7.  Property  of  deceased  to  be  sold  at  private  sak  by 

probate  court,  if  necessary. 

Section  73.  Every  executor  and  administrator,  immediately 
after  receiving  letters,  shall  collect  and  take  into  possession  the 
goods,  chattels,  money,  books,  papers,  and  evidences  of  debt  and  of 
title  to  real  or  personal  estate,  and  all  mining  claims  and  real  estate 
not  occupied  by  the  widow  or  family  of  the  deceased,  except  the 
property  reserved  as  the  absolute  property  of  the  widow. 

Sec.  74.  He  shall  make  an  inventory  of  all  the  real  and  per- 
sonal estate  of  the  deceased,  describing  the  quantity,  situation, 
and  title,  the  real  estate,  also  the  books  and  papers,  the  debts  due, 
or  to  become  due,  to  the  deceased,  the  names  of  debtors,  the  date 
of  contracts,  the  amount  of  interest  then  due  thereon,  the  rate  of 
interest,  and  such  further  description  as  will  render  it  a  perfect 
inventory  of  the  estate. 

Sec.  75.  He  shall  annex  to  the  inventory  an  affidavit  stating 
that  it  is  a  full  inventory  and  description  of  all  the  money,  goods, 
chattels,  and  estate,  real  and  personal,  books,  papers,  and  evidences 
of  debt,  and  of  title  of  the  deceased,  and  of  all  debts  due,  and 
becoming  due,  so  far  as  he  can  ascertain  them,  except  the  property 
reserved  as  the  absolute  property  of  the  widow,  and  that  he  was 
not  indebted  and  bound  in  any  contract  to  the  deceased  at  the 
time  of  his  death,  except  as  stated  in  the  inventory. 

Sec.  76.  If,  after  making  the  first  inventory,  any  other  real  or 
personal  estate  of  the  deceased  come  to  his  knowledge  or  posses- 
sion, he  shall  file  a  similar  additional  inventory  thereof. 

Sec.  77.  At  the  time  of  appointing  an  administrator,  or  grant- 
ing letters  testamentary  to  an  executor,  the  probate  court,  or,  if 
granted  in  vacation,  the  judge  or  clerk,  shall  name  two  respectable 
persons,  residents  of  the  vicinity  of  the  last  abode  of  the  deceased, 
who  are  disinterested  and  of  no  kin  to  the  administrator  or 
executor,  as  witnesses,  to  accompany  and  aid  the  administrator  or 
executor  in  opening  and  examining  the  papers,  money,  and  other 
property  of  the  deceased,  and  in  making  an  inventory  thereof;  and 
if  tney  fail  to  attend,  the  court,  judge,  or  clerk,  shall  appoint 
others  in  their  stead,  so  that  two  witnesses  shall  be  present  to 
attend  the  proceeding  before  it  shall  be  lawful  for  any  executor 
or  administrator  to  open  or  examine  such  papers,  money,  or  other 
property,  by  virtue  of  his  appointment. 

Sec.  78.  If  any  administrator  or  executor  open  or  examine 
the  papers,  moneys,  or  other  property  of  the  deceased,  without  the 
publicity  and  attestation  provided  in  this  act,  he  shall  forfeit  and 
pay  to  the  persons  entitled  to  the  estate  a  sum  not  exceeding  five 
thousand  dollars. 
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Sec.  79.  If  the  execator  or  administrator,  or  other  person 
interested  in  the  estate,  file  an  a£Sdayit  in  the  probate  court, 
stating  that  the  affiant  has  good  cause  to  believe,  ana  does  believe, 
that  any  person  has  concesiled  or  embezzled  any  goods,  chattels, 
money,  books,  panel's,  evidences  of  debt,  or  title  of  the  deceased, 
and  has  them  in  his  or  her  possession,  or  under  his  or  her  con- 
trol, the  probate  court  may  cite  such  person  to  appear  before  said 
court,  and  compel  such  appearance  by  attachment,  and  examine 
him  or  her,  ana  other  witnesses,  on  oath,  for  the  discovery  of  the 
same. 

Sec.  80.  If  any  person  interested  in  any  estate  file  a  like  affi- 
davit against  an  executor  or  administrator,  the  probate  court  shall 
have  the  same  power  to  cite  him  or  her,  and  compel  his  or  her 
attendance  and  examination,  as  in  case  of  other  persons. 

Sec.  81.  If  any  such  person  refuse  to  answer  proper  inter- 
rogatories, the  probate  court  may  commit  such  person  to  the  com- 
mon jail  of  the  county  until  such  answer  is  made  and  filed,  or  be 
discharged  by  due  process  of  law. 

Sec.  82.  If  any  person  charged  and  cited  as  aforesaid,  shall 
appear,  and,  in  his  answer  to  the  interrogatories,  deny  the  truth 
of  the  facts  alleged  in  the  affidavite,  the  issue  raised  thereby  may 
be  tried  by  the  court.  Each  party  may  introduce  evidence,  and 
if  the  court  find  from  the  evidence  the  issue  in  favor  of  the 
executor  or  administrator,  he  shall  make  an  order  requiring  such 
person  to  deliver  the  property  to  the  executor  or  administrator, 
and  a  judgment  for  the  cost  of  the  proceeding. 

Sec.  83.  If  any  person  be  convicted  of  unlawfully  detaining 
such  goods,  moneys,  chattels,  or  effects,  books,  papers,  or  evidence 
of  debt,  the  court  may  compel  the  delivery  thereof  by  attach- 
ment, or  in  case  the  person  convicted  be  the  executor  or  adminis- 
trator, compel  him  to  inventory,  and  to  have  the  same  appraised, 
and  may  commit  him  or  her  to  the  common  jail  of  the  county 
until  compliance  with  the  order  or  judgment  of  said  court  bie 
made. 

Sec.  84.  After  having  collected  the  personal  estate,  the  exec- 
ator or  administrator  shall  cause  the  same  to  be  appraised  by 
three  disinterested  householders  of  the  county. 

Sec.  85.  Before  entering  on  their  duties,  the  appraisers  shall 
make  an  affidavit,  stating  that  they  are  not  interested  in,  nor  of 
kin  to  any  person  interested  in  the  estate  as  heir  or  devisee,  and 
that  they  will,  to  the  best  of  their  abilities,  review  and  appraise 
the  real  and  personal  estate  to  them  shown. 

Sec.  86.    The  appraisers  shall  view  and  appraise  such  property, 
and  make  a  list  specifying  each  article  appraised,  its  value,  and 
total  amount  of  appraisement,  which  shall  be  signed  by  said  ap- 
praisers, or  any  two  of  them. 
Sec.  87.    Tne  inventory,  appraisement,  and  affidavit  shall  be 
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filed  in  the  office  of  the  probate  coart  within  thirty  days  aft«r 
letters  are  granted,  or  the  said  court  may,  for  good  cause,  pro- 
long the  time  of  filing  the  same,  and  it  shall  be  the  duty  of  said 
judge  or  clerk  to  record  the  same  in  a  well-bound  book,  provided 
for  that  Durpose. 

Sec.  80.  Each  appraiser  and  witness  to  the  inventory  shall 
receive  five  dollars  per  day  from  the  estate,  for  his  attendance. 

Sec.  89.  Every  executor  and  administrator  shall  cause  similar 
appraisements  to  be  filed,  of  all  personal  estate  which  shall  come 
to  his  possession  after  the  first  appraisement,  which  shall  be  re- 
corded, as  provided  in  this  act. 

Sec.  90.  Inventories  and  appraisements  may  be  given  in  evi- 
dence, and  in  the  absence  of  the  originals,  authenticated  copies 
of  the  record  of  snch  inventories  and  appraisements  shall  also  be 
received  in  evidence,  but  neither  shall  he  conclusive  for  or  against 
any  executor  or  administrator,  but  other  evidence  may  be  intro- 
duced to  vary  the  effect  thereof. 

Sec,  91.  Within  twenty  days  after  letters  are  granted,  the 
executor  or  administrator  shall  publish  in  some  newspaper  in  this 
territory,  for  three  weeks,  a  notice  that  letters  testamentary  or  of 
administration  have  been  granted  to  him,  stating  the  date,  and 
requiring  all  persons  having  claims  s^inst  the  estate  to  exhibit 
them  ibr  allowance  within  one  year  after  the  date  of  the  letters  or 
they  may  be  precluded  from  any  benefit  of  sach  estate,  and  that, 
if  such  claims  be  not  exhibited  within  two  years  from  the  date  ojf 
the  letters  they  shall  be  forever  barred. 

Sec.  92.  It  shaU  not  be  necessary  for  any  successor  to  an  ad- 
ministrator or  executor  to  publish  notices,  as  required  by  the  pre- 
ceding section,  if  such  notices  shall  have  been  published  by  any 
preceding  executor  or  administrator  of  the  estate. 

Sec.  93.  Such  successor,  if  his  predecessor  has  not  made  pub- 
lication shall,  within  three  days  after  letters  are  granted,  publish 
ia  some  newspaper  in  the  territory,  for  three  weeks,  a  notice,  and 
shall  post  up,  to  the  numbe):  of  three,  similar  notices  in  the  county 
where  letters  testamentary  have  been  granted,  in  three  of  the 
most  public  places,  one  of  which  shall  bo  upon  the  court-house, 
that  letters  testamentary  have  been  granted  to  him,  stating 
therein  the  date  of  the  cessation  on  the  letters  of  the  preceding 
executor  or  administrator. 

Sec.  94.  When  an  intestate  has  left  no  known  heirs,  the  ad- 
ministrator shall  also  publish  a  notice  for  six  weeks  in  some  news- 
paper in  this  territory,  and  shall  post  up,  to  the  number  of  three, 
similar  notices  in  the  county  where  letters  are  granted,  in  the 
most  public  places,  one  of  which  shall  be  upon  the  court-house, 
containing  the  name  of  the  intestate,  a  description  of  his  person, 
the  time  and  place  of  his  death,  the  place  of  his  nativity,  if 
known,  and.  the  appraised  amount  of  his  estate. 
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Sec.  95.  Execators  and  administrators  shall  collect  all  moneys 
and  debts  of  every  kind  due  to  the  deceased,  and  give  receipts 
and  discharges  therefor,  and  shall  commence  and  prosecute  all 
actions  which  may  be  maintained  and  are  necessary  in  the  coarse 
of  bis  administration,  and  defend  all  such  as  are  brought  against 
him. 

Sec.  96.  They  shall  prosecute  and  defend  all  actions  com- 
meoced  by  or  against  the  deceased,  at  the  time  of  his  death,  and 
which  might  have  been  prosecuted  or  maintained  by  or  against 
sach  executor  or  administrator. 

Sec.  97.  In  all  actions  prosecuted  by  or  against  any  executor 
or  administrator  he  shall  not  be  disqualified  from  being  a  witness 
00  account  of  his  being  executor  or  administrator. 

Sec.  98.  For  all  wrongs  done  to  the  property,  rights,  or  in- 
terests of  another,  for  which  an  action  might  be  maintained 
against  the  wrong-doer,  such  action  may  be  brought  by  the  per- 
son injured,  after  the  death  of  the  person  doing  tne  wrong  or  in- 
jury, against  his  executor  or  administrator,  in  the  same  manner 
and  with  like  effect  in  all  respects  as  actions  founded  upon  con- 
tract. 

Sea  99.  The  preceding  section  shall  not  extend  to  actions  of 
slander,  libel,  assault  and  battery,  or  false  imprisonment,  nor  to 
actions  on  the  case  for  injuries  to  the  person  of  the  plaintiff. 

Sec.  100.  All  debts  due  by  an  administrator  to  his  testator  or 
intestate  shall  be  considered  as  assets  in  his  hands. 

Sec.  101.  If  any  person  appoint  his  debtor  executor  of  his 
will,  such  appointment  shall  not  discharge  the  debt,  but  it  shall 
be  assets  in  his  hands. 

Sec.  102.  In  addition  to  dower,  the  widow  shall  be  allowed,  as 
her  absolute  property,  the  family  bible,  and  other  books,  not  to 
exceed  in  value  the  sum  of  two  hundred  dollars,  all  spinning 
wheels,  weaving-looms,  and  stoves,  put  up  or  kept  for  use,  aU 
family  pictures,  twenty  head  of  choice  sheep,  with  their  fleeces, 
and  all  yarn  or  doth  manu£Eu;tured  from  the  same,  two  choice 
cows,  five  swine,  with  the  necessary  food  for  them  for  six  months, 
all  wearing  apparel  of  the  widow  and  children,  and  all  household 
goods,  furniture,  and  utensils,  not  exceeding  in  value  seven  hun- 
dred and  fifty  dollars.  Second.  There  shall  be  set  apart  for  the 
widow  or  minor  children  or  child,  as  the  case  may  be,  the  home- 
stead, consisting  of  a  quantity  of  land  not  exceeding  twenty  acres, 
and  the  dwelling-house  thereon,  with  its  appurtenances,  not  being 
included  in  any  incorporated  town  or  city,  or  instead  thereof  a 
quantity  of  land,  not  exceeding  one  lot,  in  any  incorporated  town 
or  city,  and  the  dwelling-house  thereon,  and  it«  i4>partenanceS|  to 
be  selected  by  the  widow,  or  if  there  be  no  widow,  to  be  desig- 
nated by  the  probate  judge,  and  not  to  exceed  in  value  in  any  case 
more  than  three  thousand  dollars.    Third.  If  the  dec^fised  shall 
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have  left  a  widow,  and  no  minor  child  or  children,  such  property 
shall  be  the  property  of  the  widow ;  if  he  shall  have  left  a  minor 
child  or  children,  one-half  of  such  property  shall  belong  to  the 
widow,  and  the  remainder  shall  remain  for  the  use  of  the  child 
or  children  until  the  youngest  shall  attain  the  age  of  twenty-one, 
then  the  same  shall  be  equally  divided  amongst  all  the  children  of 
said  deceased.  If  there  be  no  widow,  the  whole  shall  belong  to 
the  children  of  the  deceased,  the  infants  having  the  benefit  thereof 
during  their  minority,  after  that  period  to  be  divided  equally 
amongst  the  children. 

Sec.  103.  If  the  widow  has  a  maintenance  derived  from  her 
own  property  equal  to  the  portion  set  apart  to  her  by  the  pro- 
visions of  the  foregoing  sections  of  this  act,  the  whole  property  so 
designated  shall  go  to  the  children  upon  the  same  terms  and  re- 
strictions provided  in  the  foregoing  sections. 

Sec.  104.  If  the  widow  or  infant  children  do  not  receive  the 
property  thus  allowed  her  or  them,  and  the  same  be  sold  by  the 
executor  or  administrator,  the  probate  couri  shall  order  the  money 
to  be  paid  to  the  widow  or  children  at  any  time  before  the  same 
be  paid  out  for  debts  or  be  distributed. 

Sec.  105.  Every  executor  or  administrator,  after  the  apprais- 
ment,  shall  sell  at  public  sale  all  the  goods  and  chattels  of  the  de- 
ceased that  are  liable  to  perish,  be  consumed,  or  rendered  worse 
by  keeping,  giving  such  credit  as  he  may  think  best,  not  exceed- 
ing six  months,  and  take  bonds  or  notes,  with  good  security,  of 
the  purchaser. 

Sec.  106.  If  the  perishable  goods  be  not  sufficient  to  pay  the 
debts,  the  executor  or  administrator  shall,  in  the  same  manner, 
sell  other  personal  estate,  until  the  debts  and  legacies  be  paid,  but 
specific  legacies  shall  not  be  sold  in  any  case  unless  it  be  necesfary 
for  the  payment  of  debts. 

Sec.  107.  Executors  and  administrators  may  assign  the  notes 
and  bonds  of  the  estate  to  creditors,  legatees,  and  distributees,  in 
discharge  of  such  an  amount  of  their  claims,  equal  to  the  amount 
of  such  bond  or  notes. 

Sec.  108.  They  shall  give  notice  of  the  time  and  place  of  sale, 
not  less  than  ten  days,  nor  more  than  twenty  days,  in  some  news- 
paper in  this  territory,  or  by  handbills  put  up  in  eight  public 
places  in  the  county  where  the  sale  is  made. 

Sec.  109.  If  any  testator  direct  his  estate  not  to  be  sold,  the 
same  shall  be  reserved,  unless  such  sale  be  necessary  for  the  pay- 
ment of  debts. 

Sec.  110.  When  there  are  no  known  heirs  or  legal  represen- 
tatives, the  administrator  shall  sell  all  the  personal  estate  of  the 
deceased  within  six  months  after  administration  is  granted. 

Sec.  111.     In  every  public  sale  the  executor  or  administrator 
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shall  employ  a  competent  clerk,  not  interested  nor  of  kin  to  any 
heir  or  aevisee  of  the  estate. 

Sec.  112.  Such  clerk  shall  keep  a  true  account  of  the  sales 
made,  make  a  list  of  such  sales,  specifying  each  article  sold,  the 
price,  and  the  name  of  the  purchaser,  and  shall  annex  his  affidavit 
to  such  list,  stating  that  the  same  is  a  true  account  of  the  sales 
made  by  such  executor  or  administrator  at  the  time  specified. 

Sec.  113.  Such  sale  bill  shall  be  filed  by  the  executor  or  ad- 
ministrator in  the  probate  office  in  the  county  in  which  letters 
were  granted  within  ten  days  after  the  sale,  and  it  shall  be  evi- 
dence in  the  like  manner  and  with  like  effect  as  inventories. 

Sec.  114.  Every  executor  and  administrator,  under  the  direc- 
tion of  a  probate  court,  shall  lease  the  real  estate  for  any  term 
not  more  than  one  year,  and  shall  receive  and  recover  such  rent, 
and  shall  regularly  account  to  said  court  for  all  such  rents. 

Sec.  115.  When  the  probate  court  shall  be  satisfied  that  any 
real  estate  may  not  be  sold  or  leased  for  the  payment  of  debts  of 
the  estate,  the  executor  or  administrator  may  be  ordered  to  de- 
liver possession  of  the  same  to  those  entitled  to  it. 

Sec.  116.  When  any  house,  or  out-house,  fence,  or  other  im- 
provement on  the  real  estate,  requires  repairs,  the  probate  court  may, 
on  the  application  of  any  person  interested,  cause  the  necessary 
repairs  to  be  made  without  prejudicing  the  creditors. 

Sec.  117.  At  every  term  of  the  probate  court  the  judge  thereof 
shall  examine  .all  inventories,  appraisements,  and  sale  bills,  filed 
since  their  last  term,  to  see  if  the  same  have  been  made  and  filed 
according  to  law,  and  shall  issue  citations  to  cotnpel  all  delin- 
quents to  comply  with  the  law,  and  after  due  notice  may  fine  and 
imprison  such  administrator  or  executor  until  they  comply. 

Sec.  118.  If  any  person  die  leaving  live  stock  that  require  at- 
tention, crops  ungathered,  or  property  of  any  kind  so  exposed  as 
to  be  in  danger  of  loss  in  value,  or  any  work  in  an  unfinished  state, 
so  that  the  estate  would  sufier  material  loss  from  the  want  of  care 
and  additional  labor,  it  shall  be  the  duty  of  the  executor  or  ad- 
ministrator, until  the  meeting  of  the  probate  court,  to  procure 
sach  indispensable  labor  to  be  performed  on  the  most  reasonable 
terms  that  he  can. 

Sec.  119.  The  probate  court,  on  the  application  of  any  person 
interested,  may,  in  such  cases,  authorize  further  labor  to  be  per- 
formed, as  the  interests  of  the  estate  require ;  and  all  sums  ..  s 
paid,  if  approved  by  the  court,  shall  be  allowed  as  expenses  of 
administration. 

Sec.  120.  All  interest  received  by  executors  or  administrators 
on  debts  due  to  the  deceased  shall  be  assets  in  their  hands ;  and 
if  they  lend  money  of  the  estate,  or  use  it  for  their  own  private 

Earposes,  they  shall  pay  interest  thereon  to  the  estate,  at  the 
ighest  rate  that  the  money  so  used  could  have  been  loaned. 
43 
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Sec.  121.  The  probate  court  shall,  at  such  settlement,  exercise 
an  equitable  control  in  making  executors  and  administrators  ac- 
count for  interest  received  by  them  on  debts  due  the  estate,  and 
for  interest  accruing  on  money  belonging  to  the  estate  loaned  or 
otherwise  employed  by  them,  and  for  that  purpose  may  take  testi- 
mony or  examine  the  executor  or  administrator  on  oath ;  and  if 
the  court  shall  be  of  opinion  that  any  administrator  or  executor 
has  received  interest  for  which  he  should  account,  and  fails  or  re- 
fuses so  to  do,  the  court  may  fine  or  imprison  him  or  them  in  the 
county  jail  until  he  or  she  fully  accounts. 

Sec,  122.  Every  executor  and  administrator,  at  the  second 
term  after  the  one  at  which  he  is  required  to  make  settlemeDt, 
shall  render  to  the  county  court  a  statement,  on  oath,  of  the 
amount  of  money  of  the  estate  actually  on  hand. 

Sec.  123.  If,  on  the  return  of  the  inventory,  or  at  any  other 
time,  it  shall  appear  to  the  satisfaction  of  the  probate  court  that 
there  is  a  surplus  of  money  in  the  hands  of  the  executor  or  admin- 
istrator that  will  not  be  shortly  required  for  the  expenses  of  admin- 
istration or  payment  of  debts,  the  court  shall  have  discetionary 
power  to  order  him  or  her  to  lend  out  the  money  on  such  terms 
and  for  such  time  as  Jlhey  may  judge  best. 

Sec.  124.  The  probate  court  may,  at  any  time,  make  such  other 
orders  than  those  herein  enumerated  as  may  seem  to  him  proper, 
as  the  interest  of  the  estate  may  require  for  the  speedy  collection 
of  debts  or  the  sale  and  distribution  of  personal  property. 

Sec.  125.  All  executors  and  administrators  may  give  receipts 
and  discharges  for  money  received  by  him  on  account  of  the  de- 
ceased ;  but  if  there  be  more  than  one  executor  or  administrator, 
a  majority  of  them  shall  join  in  such  receipt  or  discharge,  or  they 
shall  be  void. 

Sec.  126.  If  any  personal  property  shall  be  bound  by  the  lien 
of  an  execution  or  executions,  or  whether  such  execution  or  exe- 
cutions shall  have  been  levied  or  not,  or  shall  be  bound  by  the 
lien  of  an  attachment  at  the  time  of  the  death  of  the  intestate,  the 
executor  or  administrator  shall  nevertheless  inventory,  cause  to  be 
appraised,  and  sell  the  same  as  if  no  such  lien  existed,  except  that 
a  separate  inventory,  appraisement,  and  sale  bill  of  such  property, 
shall  be  made  and  returned. 

Sec.  127.  The  proceeds  of  the  sale  of  such  personal  property 
shall  be  applied,  under  the  direction  of  the  probate  court,  in  the 
following  manner ;  First.  When  there  is  but  one  execution  or 
attachment,  to  the  payment  of  such  execution  or  attachment,  and 
the  residue,  if  any,  shall  be  assets  to  be  administered  according  to 
law.  Second.  When  there  is  more  than  one  execution  or  attach- 
ment, or  both  such  execution  and  attachment,  the  liens  whereof 
are  of  even  date,  to  the  payment  of  such  execution  and  attachment, 
and  the  residue,  if  any,  shall  be  assets  to  be  determined  according 
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to  law ;  but  if  such  proceeds  shall  not  be  sufficient  to  pay  the 
whole,  then  to  the  payment  thereof  according  to  their  priority  of 
lien  ;  or  if  the  liens  be  of  even  date,  then  upon  such  liens  pro  rata. 

Sec.  128.  The  provisions  of  the  three  preceding  sections  shall 
not  be  construed  to  deprive  the  widow  of  the  benefit  of  any  pro- 
visions of  the  preceding  sections  of  this  article,  nor  to  deprive  the 
demands  classed  in  the  first  and  second  subdivisions  of  the  first 
section  of  the  fourth  article  of  this  act  of  their  precedence  over  all 
other  demands  against  the  estate  of  the  deceased. 

Sec.  129.  In  all  cases  when  any  person  shall  die  leaving  a 
widow  or  other  family,  the  probate  court  has  power,  if,  in  its  opin- 
ion, it  will  not  be  prejudicial  to  creditors,  and  will  be  advantageous 
to  such  widow,  or  others  entitled  to  distribution  of  the  estate,  to 
order  that  none  of  the  real  estate  shall  be  rented  or  leased,  and 
that  no  more  of  the  personal  estate  be  sold  than  will  be  sufficient 
to  pay  the  debts ;  but  the  probate  court  shall  take  good  and  suf- 
ficient security  that  the  property  shall  be  forthcoming  to  answer 
the  demands  of  any  creditors  or  others  concerned  in  the  estate. 

Sec.  130.  In  the  cases  specified  in  the  preceding  section,  the 
executor  or  administrator  shall  make  an  inventory  and  appraise- 
ment of  the  estate  as  in  other  cases,  but  he  shall  leave  such  prop- 
erty as  is  ordered  not  to  be  sold  in  possession  of  the  widow  or  other 
family,  who  shall  use  and  enjoy  the  same  until  the  probate  court 
shall  order  such  property  to  be  administered  upon. 

Sec.  131.  If  the  real  estate  is  about  to  be  leased  or  rented,  or 
property  about  to  be  sold,  in  vacation  of  the  probate  court,  the 
judge  of  said  court  shall  have  power,  upon  the  presentation  of  the 
petition  in  writing  from  the  administrator  or  executor,  or  any  other 

[)erson  interested  in  the  estate,  to  order  the  suspension  of  such 
ease,  or  renting,  or  sale,  as  the  case  may  be,,  until  the  next  ses- 
sion of  the  probate  court 

Sec.  132.  In  any  case  when  the  ccMirt  has  ordered  that  real 
estate  should  not  be  rented,  or  the  personal  property  not  sold,  if  it 
shall  appear  to  the  probate  court  that  such  real  estate  or  personal 
property  is  likely  to  be  injured  or  wasted, or  thai  those  interested 
therein  would  be  benefited  thereby,  such  court  shall  order  such 
estate  to  be  forthwith  administered,  and  in  such  cases  the  rights  of 
all  persons  interested  shall  be  the  same  as  if  the  order  provided 
for  in  the  sixteenth  section  of  this  article  had  not  been  made. 

Sec.  133.  For  good  cause  shown,  the  probate  court  may  con- 
tinue any  matter  or  proceeding  arising  before  it  under  this  act,  on 
such  terms  as  it  may  consider  just. 

Sec.  134.  The  probate  court  shall  have  power,  upon  petition 
presented  by  any  executor  or  administrator,  to  order  the  sale  of 
any  land,  scrip,  or  certificate  of  location  of  any  quartz  claim  or 
claims  that  the  deceased  may  have  to  any  claim  on  any  quartz 
lode,  as  provided  for  in  the  next  article  of  this  act,  and  all  such 
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Sec.  121.  The  probate  court  shall,  at  such  settlement,  exercise 
an  equitable  control  in  making  executors  and  administrators  ac- 
count for  interest  received  by  them  on  debts  due  the  estate,  and 
for  interest  accruing  on  money  belonging  to  the  estate  loaned  or 
otherwise  employed  by  them,  and  for  that  purpose  may  take  testi- 
mony or  examine  the  executor  or  administrator  on  oath ;  and  if 
the  court  shall  be  of  opinion  that  any  administrator  or  executor 
has  received  interest  for  which  he  should  account,  and  fails  or  re- 
fuses so  to  do,  the  court  may  fine  or  imprison  him  or  them  in  the 
county  jail  until  he  or  she  fully  accounts. 

Sec.  122.  Every  executor  and  administrator,  at  the  second 
term  after  the  one  at  which  he  is  required  to  make  settlemeot, 
shall  render  to  the  county  court  a  statement,  on  oath,  of  the 
amount  of  money  of  the  estate  actually  on  band. 

Sec.  123.  If,  on  the  return  of  the  inventory,  or  at  any  other 
time,  it  shall  appear  to  the  satisfaction  of  the  probate  court  that 
there  is  a  surplus  of  money  in  the  hands  of  the  executor  or  admin- 
istrator that  will  not  be  shortly  required  for  the  expenses  of  admin- 
istration or  payment  of  debts,  the  court  shall  have  discetionary 
power  to  order  him  or  her  to  lend  out  the  money  on  such  terms 
and  for  such  time  asJLhey  may  judge  best. 

Sec.  124.  The  probate  court  may,  at  any  time,  mako  such  other 
orders  than  those  herein  enumerated  as  may  seem  to  him  proper, 
as  the  interest  of  the  estate  may  require  for  the  speedy  cotlection 
of  debts  or  the  sale  and  distribution  of  personal  property. 

Sec.  125.  All  executors  and  administrators  may  give  receipts 
and  discharges  for  money  received  by  him  on  account  of  the  de- 
ceased ;  but  if  there  be  more  than  one  executor  or  administrator, 
a  majority  of  them  shall  join  in  such  receipt  or  discharge,  or  they 
shall  be  void. 

Sec.  126.  If  any  personal  property  shall  be  bound  by  the  lien 
of  an  execution  or  executions,  or  whether  such  execution  or  exe- 
cutions shall  have  been  levied  or  not,  or  shall  be  bound  by  the 
lien  of  an  attachment  at  the  time  of  the  death  of  the  intestate,  the 
executor  or  administrator  shall  nevertheless  inventory,  cause  to  be 
appraised,  and  sell  the  same  as  if  no  such  lien  existed,  except  that 
a  separate  inventory,  appraisement,  and  sale  bill  of  such  property, 
shall  be  made  and  returned. 

Sec.  127.  The  proceeds  of  the  sale  of  such  personal  property 
shall  be  applied,  under  the  direction  of  the  probate  court,  in  the 
following  manner ;  First.  When  there  is  but  one  execution  or 
attachment,  to  the  payment  of  such  execution  or  attachment,  and 
the  residue,  if  any,  shall  be  assets  to  be  administered  according  to 
law.  Second.  When  there  is  more  than  one  execution  or  attach- 
ment, or  both  such  execution  and  attachment,  the  liens  whereof 
are  of  even  date,  to  the  payment  of  such  execution  and  attachment, 
and  the  residue,  if  any,  shall  be  assets  to  be  determined  according 
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to  law ;  but  if  such  proceeds  shall  not  be  sufficient  to  pay  the 
whole,  then  to  the  payment  thereof  according  to  their  priority  of 
lien ;  or  if  the  liens  be  of  even  date,  then  upon  such  liens  pro  rata. 

Sec.  128.  The  provisions  of  the  three  preceding  sections  shall 
not  be  construed  to  deprive  the  widow  of  the  benefit  of  any  pro- 
visions of  the  preceding  sections  of  this  article,  nor  to  deprive  the 
demands  classed  in  the  first  and  second  subdivisions  of  the  first 
section  of  the  fourth  article  of  this  act  of  their  precedence  over  all 
other  demands  against  the  estate  of  the  deceased. 

Sec.  129.  In  all  cases  when  any  person  shall  die  leaving  a 
widow  or  other  family,  the  probat-e  court  has  power,  if,  in  its  opin- 
ion, it  will  not  be  prejudicial  to  creditors,  and  will  be  advantageous 
to  such  widow,  or  others  entitled  to  distribution  of  the  estate,  to 
order  that  none  of  the  real  estate  shall  be  rented  or  leased,  and 
that  no  more  of  the  personal  estate  be  sold  than  will  be  sufficient 
to  pay  the  debts ;  but  the  probate  court  shall  take  good  and  suf- 
ficient security  that  the  property  shall  be  forthcoming  to  answer 
the  demands  of  anv  creditors  or  others  concerned  in  the  estate. 

Sec.  130.  In  tne  cases  specified  in  the  preceding  section,  the 
executor  or  administrator  shall  make  an  inventory  and  appraise- 
ment of  the  estate  as  in  other  cases,  but  he  shall  leave  such  prop- 
erty as  is  ordered  not  to  be  sold  in  possession  of  the  widow  or  other 
family,  who  shall  use  and  enjoy  the  same  until  the  probate  court 
shall  order  such  property  to  be  administered  upon. 

Sec.  131.  If  the  real  estate  is  about  to  be  leased  or  rented,  or 
property  about  to  be  sold,  in  vacation  of  the  probate  court,  the 
judge  of  said  court  shall  have  power,  upon  the  presentation  of  the 
petition  in  writing  from  the  administrator  or  executor,  or  any  other 
person  interested  in  the  estate,  to  order  tbe  suspension  of  such 
lease,  or  renting,  or  sale,  as  the  case  may  be,  until  the  next  ses- 
sion of  the  probate  court. 

Sec.  132.  In  any  case  when  the  court  has  ordered  that  real 
estate  should  not  be  rented,  or  the  personal  property  not  sold,  if  it 
shall  appear  to  the  probate  court  that  such  real  estate  or  personal 
property  is  likely  to  be  injured  or  wasted,  or  thai  those  interested 
therein  would  be  benefited  thereby,  such  court  shall  order  such 
estate  to  be  forthwith  administered,  and  in  such  cases  the  rights  of 
all  persons  interested  shall  be  the  same  as  if  the  order  provided 
for  in  the  sixteenth  section  of  this  article  had  not  been  made. 

Sec.  133.  For  good  cause  shown,  the  probate  court  may  con- 
tinue any  matter  or  proceeding  arising  before  it  under  this  act,  on 
such  terms  as  it  may  consider  just. 

Sec.  134.  The  probate  court  shall  have  power,  upon  petition 
presented  by  any  executor  or  administrator,  to  order  the  sale  of 
any  land,  scrip,  or  certificate  of  location  of  any  quartz  claim  or 
claims  that  the  deceased  may  have  to  any  claim  on  any  quartz 
lode,  as  provided  for  in  the  next  article  of  this  act,  and  all  such 
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Sec,  169,  Report  of  sale — ivow  made. 

Sec,  170.  If  report  be  not  approved  by  court,  new  order  to  be 

m/ide. 
Sec.  171,  If  report  be  approved,  deed  to  be  made. 
Sec,  17iS,  Proceedings  to  obtain  a  deed,  after  death,  removal, 

^c,  of  the  executor  or  administrator,  to  land  boU 

by  him. 
Sec,  173,  Effect  of  deed. 
Sec,  174-.  Contract  for  the  conveyance  of  real  estate  by  testator 

or  intestate — how  enforced. 
Sec.  175.  Affidavit  to  be  annexed  to  petition. 
.  Sec,  176,  Notice  to  be  served  on  executor  or  administrator. 
Sec.  177.  Court  to  make  an  order  for  specific  performance  of 

contract,  saving  to  infants,  married  loomen,  etc. 
Sec.  178,   Upon  suck  order,  executor  or  administrator  to  execute 

deed. 
Sec.  179,  Effect  of  such  deed. 
Sec,  180.  Fetition  for  specific  performance  of,  may  be  brought 

in  district  court  in  first  instance;  may  be  certified, 

district  court. 
Sec.  181.  Distiict  court  in  such  ccLses  to  proceed — how. 
Sec.  182.  Proceeding  by  executor  or  administrator  for  speeijie 

performance  of  contract  made   by  testator  or  in- 
testate. 
Sec.  183.  In  what  cases  mining  claims  to  be  sold,  and  the  mod^ 

and  manner  of  such  sale;  also,  real  estate,  etc. 

Section  138.  The  sale  and  conveyance  of  real  estate,  under  a 
will,  shall  be  made  by  the  acting  executor  or  administrator,  with 
the  will  annexed,  if  no  other  person  be  appointed  by  the  will  for 
that  purpose,  or  if  such  person  fail  or  refuse  to  perform  the 
trust. 

•  Sec.  139.  If  any  person  die,  having  purchased  real  estate,  and 
shall  not  have  completed  the  payment,  or  devised  such  estate,  nor 
provided  for  the  payment  by  will,  and  the  completion  of  such 
payment  would  be  beneficial  to  the  estate,  and  not  injurious  to 
creditors,  the  executor  or  administrator,  by  the  order  of  the  pro- 
bate court,  may  complete  such  payment  out  of  the  assets  in  his 
hands,  and  such  estate  shall  be  disposed  of  as  other  real  estate. 

Sec.  140.  If  the  court  believe  that,  after  the  payment  of 
debts,  there  will  not  be  sufficient  assets  to  pay  for  such  real  estate, 
the  court  may  order  the  executor  or  administrator  to  sell  all  the 
right,  title,  and  interest  of  the  deceased  therein. 

Sec.  141.  If  such  real  estate  has  been  purchased  by  indi- 
viduals, the  court  may,  if  they  believe  it  advantageous  to  the 
estate,  order  the  same  to  be  relinquished  to  such  individuals  on 
the  most  advantageous  terms  that  can  be  agreed  upon. 

Sec.  142.    If  any  person  die,  leaving'  lands   encumbered  by 
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mortgage,  or  deed  of  trust,  or  any  lien  whatever,  or  owing  equity 
of  redemption,  or  having  mortgaged  or  pledged  any  personal 
property,  and  shall  have  devised  the  same,  or  provided  for  the 
redemption  thereof  by  will,  the  probate  court  shall  have  power, 
if  in  its  judgment  it  will  promote  the  interests  of  the  estate  and 
not  be  prejudicial  to  creditors,  to  order  the  executor  oi*  adminis- 
trator to  redeem  the  same  out  of  the  personal  assets  of  the  estate, 
or  to  order  the  sale  of  other  real  estate,  to  redeem  such  land  or 
personal  property  so  encumbered. 

Sec.  143.  If  any  person,  having  given  a  deed  of  trust  or  mort- 
gage, with  power  of  sale,  shall  die,  no  sale  shall  take  place  under 
such  deed  of  trust  or  mortgage,  within  five  months  after  the  death 
of  such  person. 

Sec.  144.  If  such  redemption  would  injure  the  estate,  after 
payment  of  debts,  the  court  shall  order  all  the  right,  title,  and 
interest  of  the  estate  to  such  property  to  be  sold  at  public  sale. 

Sec.  145.  In  all  cases  of  tne  relinquishment  of  tne  interest  of 
the  testator  or  intestate,  under  the  provisions  of  the  fourth  sec- 
tion of  this  article,  and  in  all  cases  of  the  sale  of  the  interest  of 
the  testator  or  intestate  under  the  third  and  seventh  sections  of 
this  article,  the  executor  or  administrator  shall  be  competent  by 
deed  to  make  such  relinquishment,  or  to  convey  to  the  purchaser 
all  the  right,  title,  and  interest  the  testator  or  intestate  had  in 
and  to  such  real  estate  at  the  time  of  his  death. 

Sec.  146.  If  any  person  die,  and  not  have  personal  estate 
safflcient  to  pay  his  debts,  the  executor  or  administrator  shall 
file  a  petition  to  the  probate  court,  stating  the  facts,  and  praying 
for  the  sale  of  the  real  estate,  or  so  much  thereof  as  will  pay  the 
debts. 

Sec.  147.  If  such  real  estate  be  bound  by  the  lien  of  a  judg- 
ment or  attachment,  the  executor  or  administrator  shall  state  the 
fact  in  his  petition,  the  date  and  amount  of  the  judgment,  and 
the  name  of  the  person  in  whose  favor  the  same  v/as  rendered, 
and  the  date  of  the  service  of  the  attachment,  the  amount 
claimed  thereunder,  and  the  name  of  the  person  prosecuting  the 
same. 

Sec.  148.  The  proceeds  of  the  sale  of  such  real  estate  shall 
be  first  applied  for  the  payment  of  such  judgment  or  attach- 
ment, and  the  residue,  if  any,  shall  become  assets  in  the  hands 
of  the  executor  or  administrator,  to  be  administered  according  to 
law. 

Sec.  149.  If  such  real  estate  be  bound  by  the  lien  of  several 
judmients  or  attachments,  or  both,  the  executor  or  administrator 
shall  state  the  facts  in  his  petition,  the  dates  and  the  amounts 
of  such  judgments,  and  the  dates  of  serving  and  levying,  and 
the  amounts  claimed  by  such  attachments,  and  the  names  of  the 
persons  in  whose  favor  the  same  were  rendered,  or  are  prosecuted. 
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Sec.  150.  The  proceeds  of  the  sale  of  such  real  estate  shall  be 
first  applied  to  the  payment  of  such  jadgmeots  and  attachments, 
accordinp:  to  their  priority  of  lien. 

Sec.  151.  The  residue  of  such  proceeds,  if  any,  shall  become 
assets  in  the  hands  of  the  executor  or  administrator,  to  be  admin- 
istered according  to  law. 

Sec.  152.  If  the  lien  of  such  several  judgments  or  attach- 
ments be  of  even  date,  and  the  proceeds  of  such  sale  shall  not  be 
sufficient  to  pay  the  whole,  such  proceeds  shall  be  applied  to  the 
payment  of  such  several  judgments  or  attachments  in  proportion 
to  their  respective  amounts. 

Sec.  153.  If  such  real  estate,  being  or  having  been  bound  by 
the  liens  of  several  judgments  or  attachments,  shall  have  been 
sold  under  a  junior  judgment  or  attachment,  the  executor  or 
administrator  shall  state  in  his  petition  the  facts  of  such  sale,  the 
name  of  the  plaintiff  in  such  junior  judgment,  the  name  of  the 
purchaser,  the  dates,  and  the  amounts  of  the  several  judgments 
and  attachments,  and  the  names  of  the  persons  in  whose  favor 
such  judgments  were  rendered,  or  such  attachments  are  prose- 
cuted. 

Sec.  154.  The  probate  court  shall  thereupon  order  that  the 
plaintifif  in  the  judgment  under  which  real  estate  was  sold,  and 
the  purchaser  thereof,  be  notified  of  the  filing  of  such  petition, 
and  that  unless  good  cause  to  the  contrary  be  shown  on  the  first 
day  of  the  next  term,  an  order  will  be  made  for  the  sale  of  the 
whole,  or  so  much  of  such  real  estate  as  will  be  sufficient  to  "p^y 
the  prior  judgments  or  attachments. 

Sec.  155.  Such  notice  shall  be  published  as  other  notices  are 
required  to  be  published  in  case  of  petitions  for  the  sale  of  real 
estate  iti  virtue  of  the  provisions  of  this  act. 

Sec.  156.  Such  purchaser  of  such  real  estate  shall  have  the 
privilege  of  paying  such  prior  judgments,  any  time  within  three 
months  from  and  including  the  first  day  of  the  term  of  the  court 
at  which  he  is  notified  to  appear;  or  in  case  of  attachment"^, 
within  three  months  after  any  judgment  rendered  upon  the  attach- 
ment shall  be  allowed  and  classed,  as  provided  by  law,  in  the  pro- 
bate court. 

Sec.  157.  If  the  purchaser  of  real  estate  under  such  junior 
judgment  shall  fail  to  pay  such  prior  judgment  or  judgments 
upon  prior  attachments,  or  both,  within  the  time  prescribed 
within  the  preceding  section,  such  real  estate  shall  be  sold  free 
from  the  incumbrance  of  the  title  derived  from  the  sale  under 
such  junior  judgments,  and  the  proceeds  of  such  sale  shall  be  dis- 
posed of,  according  to  such  of  the  provisions  of  this  article  as 
shall  be  applicable  to  the  facts  of  the  case. 

Sec.  158.  The  petition  to  be  filed  according  to  the  provisions 
of  the  tenth  section  of  this  article  shall  be  accompanied  by  a  true 
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account  of  his  administration,  a  list  of  the  debts  due  to  and  by 
the  deceased,  and  remaining  unpaid,  and  an  inventory  of  the  real 
estate,  and  of  the  remaining  personal  estate  with  its  appraised 
value,  and  all  other  assets  in  nis  hands,  the  whole  to  be  certified 
by  the  affidavit  of  the  executor  or  administrator. 

Sec.  169.  If  such  executor  or  administrator  do  not  make  such 
application,  any  creditor  or  other  person  interested  in  such  estate 
may  make  such  application,  giving  twenty  days  notice  to  the 
executor  or  administrator. 

Sec.  160.  Every  such  executor  or  administrator,  on  or  before 
the  first  day  of  the  term  of  the  court  at  which  he  is  notified  that 
snch  application  will  be  made,  shall  file  with  the  clerk  of  the  court 
perfect  accounts,  lists,  and  inventories,  made  out  and  verified,  as 
those  required  to  accompany  a  petition,  by  himself.  If  such 
executor  or  administrator  fail  to  comply  with  this  section,  the 
court  shall  compel  him  to  do  so  by  attachment. 

Sec.  161.  When  such  petition  and  accounts,  lists  and  invent- 
ories shall  be  filed,  the  court  shall  order  that  all  persons  interested 
in  the  estate  be  notified  thereof,  and  that  unless  the  contrary  be 
shown  on  the  first  day  of  the  next  term  of  court,  an  order  will  be 
made  for  the  sale  of  the  whole,  or  so  much  of  such  real  estate  as  will 
pay  the  debts  of  the  deceased.  Such  notice  shall  be  published 
lor  four  weeks  in  some  newspaper  in  the  county  in  which  such 
proceedings  are  had,  or  by  ten  handbills,  to  be  put  up  at  ten  pub- 
lic places  in  said  county,  at  least  twenty  days  before  the  term  of 
the  court  at  which  such  order  will  be  made,  in  the  discretion  of 
the  probate  judge. 

Sec.  162.  Upon  proof  of  publication,  the  court  shall  hear  the 
testimony,  and  may,  if  necessary,  examine  all  parties  on  oath 
touching  the  application,  and  make  an  order  for  the  sale  of 
such  real  estate,  or  any  part  thereof  in  the  territory,  at  public 
sale. 

Sec.  163.  If  any  executor  or  administrator  or  other  person 
interested  in  any  estate,  file  a  petition  setting  forth  the  facts,  and 
describing  the  real  or  personal  estate,  and  praying  that  the  per- 
sonal estate  may  be  reserved,  and  real  estate  sold  for  the  payment 
of  debts,  the  same  steps  shall  be  taken,  and  the  same  proceedings 
and  publication  had,  as  above  directed,  upon  a  petition  to  sell  real 
estate  for  the  payment  of  debts,  and  the  court  may  order  the 
whole  or  any  part  of  the  personal  estate  to  be  reserved,  and  the 
real  estate  or  any  part  of  it  to  be  sold  at  public  sale. 

Sec.  164.  Before  any  executor  or  administrator  shall  sell  anv 
real  estate  or  any  interest  therein,  by  order  of  any  court,  he  shall 
have  it  appraised  by  three  disinterested  householders  of  the 
county  in  which  the  land  lies. 

Sec.  165.  Such  appraisers  shall  make  an  affidavit  that  they 
will,  according  to  the  best  of  their  abilities,  view  and  appraise  the 
44 
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estate  to  them  sho'wn ;  and  they  shall  view  and  appraise  the  same, 
and  deliver  to  the  executor  or  administrator  a  certificate  thereof 
under  their  hands. 

Sec.  166.  In  all  public  sales  of  real  estate,  made  by  any  exec- 
utor or  administrator,  he  shall  cause  a  notice,  containing  a  particu- 
lar description  of  the  estate  to  be  sold,  and  stating  the  time, 
place,  and  terms  of  sale,  to  be  published  in  some  newspaper  in 
this  territory,  for  four  weeks,  and  shall  put  up  a  copy  of  such 
notice  in  ten  public  places  in  the  county  in  which  the  sale  is  to  be 
made,  twenty  days  before  the  sale. 

Sec.  167.  All  public  sales  of  real  estate,  made  by  order  of  any 
court  for  the  payment  of  debts,  shall  be  made  at  the  court  house 
door  of  the  county  in  which  such  estate  is  situated,  on  some  day 
while  the  district  or  probate  court  is  in  session,  and  shall  be 
conducted  openly,  by  auction. 

Sec.  168.  No  real  estate  sold  for  the  payment  of  debts  shall 
be  sold  at  public  sale  for  less  than  three- fourths  of  its  appraised 
value,  nor  shall  the  executor  or  administrator,  directly  or  indi- 
rectly, become  the  purchaser  of  such  real  estate  at  less  than  its 
appraised  value. 

Sec.  169.  At  the  next  term  of  the  probate  court  after  such 
sale,  the  executor  or  administrator  shall  make  a  full  report  of  bis 
proceedings,  with  the  certificate  of  appraisement,  and  a  copy  of 
the  advertisement,  which  report  shall  be  verified  by  affidavit, 
stating  that  he  did  not,  directly  or  indirectly,  purchase  such  real 
estate,  or  any  part  thereof,  or  any  interest  therein,  and  that  he  is 
not  interested  in  the  property  sold  except  as  stated  in  the  report 

Sec.  170.  If  such  report  and  proceedings  of  the  executor  or 
administrator  be  not  approved  by  the  court,  his  proceedings  shall 
be  void,  and  the  court  may  order  a  new  sale,  upon  which  the 
same  proceedings  shall  be  had  as  upon  the  original  order. 

Sec.  171.  If  such  report  be  approved  by  the  probate  court, 
such  sale  shall  be  valid,  and  the  executor  or  administrator,  or  if 
he  be  the  purchaser,  the  judge  of  the  probate  court,  shall  execute, 
acknowledge,  and  deliver  to  the  purchaser  a  deed,  referring  in 
apt  and  appropriate  terms  to  the  order  of  the  sale  and  the  court 
by  which  it  was  made,  the  certificate  of  appraisement,  the  adver- 
tisement, the  time  and  place  of  sale,  the  report  of  the  proceedings 
and  order  of  approval  thereof  by  the  court,  and  the  consideration 
and  conveying  to  the  purchaser  all  the  right,  title,  and  interest 
which  the  deceased  had  in  the  same. 

Sec.  172.  When  any  executor  or  administrator  shall  remove 
from  this  territory,  resign,  or  die,  or  his  letters  be  revoked,  after 
the  sale  of  any  real  estate,  and  before  executing  any  deed  there- 
for, the  purchaser  may  petition  the  probate  court,  stating  the 
facts,  and  if  he  satisfy  the  court  that  the  purchase-money  has 
been  paid,  the  court  shall  order  the  executor  or  administrator  then 
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acting  to  exectite  and  acknowleilge  to  the  purchaser  a  deed  re- 
ferring to  the  petition  and  order  of  the  court,  with  such  other 
recitals  as  provided  by  the  preceding  section ;  which  deed  shall  be 
executed  accordingly,  and  snail  have  the  effect,  to  all  intents  and 
purposes,  as  if  made  by  the  executor  or  administrator  who  made 
the  sale  of  such  real  estate. 

Sec.  173.  Such  deed  shall  convey  to  the  purchaser  all  the 
right,  title,  and  interest  which  the  deceased  nad  in  such  real 
Ciitate,  at  the  time  of  his  death,  discharged  from  liability  for  his 
debts,  and  shall  be  evidence  of  the  facts  therein  recited. 

Sec.  174.  If  any  testator  or  int^tate  shall  have  entered  into 
a  contract  in  writing  for  the  conveyance  of  any  real  estate,  and 
shall  not  have  executed  the  same  in  his  lifetime,  nor  given  power 
by  will  to  execute  the  same,  the  other  party  wish  ing  a  specific 
execution  of  such  contract  may  file  a  petition  with  ihe  probate 
court,  setting  forth  the  facts,  and  praying  that  an  order  may  be 
made,  that  the  executor  or  administrator  execute  such  contract 
specifically,  by  executing  to  him  a  deed  for  the  same. 

Sec.  175.  Such  petitioner  shall  annex  to  his  petition  an  affidavit 
to  the  truth  thercoi,  and  stating  that  no  part  of  such  contract  has 
been  satisfied,  except  as  stated  in  the  petition. 

Sec.  176.  A  notice  of  such  application  and  a  copy  of  the  pe- 
tition shall  be  served  on  the  executor  or  administrator,  twenty 
days  before  the  first  day  of  the  term  at  which  it  is  to  bo  made. 

Sec.  177.  If  the  court,  after  hearing  all  parties,  believe  that 
specific  execution  of  such  contract  ought  to  be  made,  it  shall  make 
an  order  that  the  executor  or  administrator  execute  such  contract 
specifically,  saving  to  infants,  married  women,  persons  of  unsound 
mind,  and  persons  absent  from  the  United  States,  the  term  of  five 
years  after  their  disabilities  are  removed,  to  appear  and  file  their 
petition  in  the  district  or  probate  court  to  set  aside  such  order  for 
fraud  or  otherwise. 

Sec.  178.  When  any  order  for  the  specific  execution  of  a  con- 
tract shall  be  made,  the  executor  or  administrator  shall  execute  and 
deliver  to  the  petitioner  a  deed,  and  acknowledge  it  in  open  court, 
conveying  the  estate  according  to  the  order,  and  expressing  therein 
the  saving  of  the  rights  above  named,  according  to  the  order  and 
the  court  at  which  it  was  made. 

Sec.  179.  Such  a  deed  shall  be  as  effectual  as  if  it  had  been 
made  by  the  deceased. 

Sec.  180,  The  party  entitled  to  such  specific  performance  of  a 
contract  may  bring  his  petition  in  the  district  court  of  the  county 
in  the  first  instance,  and  if  it  be  brought  in  the  first  instance  in  the 
probate  court,  the  executor  or  administrator,  or  any  party  thereto, 
may,  for  good  cause,  have  a  change  of  venue  to  such  district  court, 
and  when  such  change  is  ordered,  it  shall  be  the  duty  of  the  pro- 
bate judge  to  cause  said  cause,  with  all  the  original  papers  per- 
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taining  thereto,  to  be  certified  and  transferred  tO  said  district 
court. 

Sec.  181.  If  any  petition  be  thus  filed  or  certified  to  by  the 
district  court,  it  shall  proceed  therein  according  to  law ;  and  if  it 
appear  that  such  specific  execution  ought  to  be  made,  it  shall  give 
judgment  for  the  purpose  in  the  same  manner,  and  with  the  same 
reservations,  as  above  required  in  cases  of  orders  by  the  probate 
court. 

Sec.  182.  If  any  executor  or  administrator  hold  a  bond  or 
any  other  instrument  of  writing  on  the  testator  or  intestate,  for 
the  conveyance  of  any  real  estate,  which  shall  not  have  been  com- 
pleted within  the  lifetime  of  such  testator  or  intestate,  nor  power 
bv  will  given  to  execute  the  same,  the  executor  or  administrator 
snail  proceed  against  his  co-executor  or  administrator  in  the  same 
manner  as  prescribed  by  this  article  in  other  cases;  but  if  there  be 
no  co-executor  or  administrator,  he  shall  file  his  petition  as  here- 
in provided,  and  the  court  shall  appoint  some  suitable  person  to 
appear  and  manage  the  defence  on  the  part  of  those  interested, 
who  shall  have  all  the  powers,  and  perform  the  same  duties  as  are 
required  of  executors  and  administrators  in  such  cases  by  this 
article. 

Sec.  183.  If,  upon  the  settlement  of  the  accounts  of  any  exec- 
utor or  administrator,  it  appear  that  the  personal  estate  is  not  suf- 
ficient to  satisfy  all  demanas  established  against  such  estate,  the 
probate  court  may  make  such  order  as  it  may  think  necessa^  for 
the  sale  of  all  or  any  part  of  any  gulch  or  lode  claims  of  gold  or 
silver,  or  any  other  metal  whatever,  owned  by  such  deceased,  or 
in  which  he  may  have  any  interest,  according  to  the  rules,  laws, 
or  usages  of  the  miners  in  the  district  wherein  the  same  is  situated, 
and  the  same  proceedings  shall  be  had  in  relation  thereto  as  is 
provided  in  this  article  in  relation  to  the  sale  of  real  estate  for  the 
payment  of  debts,  upon  the  petition  of  the  executor  or  adminis- 
trator, creditor,  or  other  person  interested,  and  all  claims  and  in- 
terest of  the  deceased  in  any  mining  claim  or  claims,  shall,  for  all 
persons,  be  considered  real  estate,  and  all  the  sections  of  this  arti- 
cle in  relation  to  the  sales,  conveyance  and  specific  executions  of 
contract,  for  the  sale  or  conveyance  of  the  same,  as  well  as  the 
duties  of  the  executors  and  administrators  in  relation  to  real  estate, 
shall  be  applicable  to  mining  claims  or  interests  owned  by  the  de- 
ceased therein. 
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AETICLE  V. 

OF  THE  ALLOWANCES  OF  DEMANDS  AGAINST  ESTATES. 

See,  1S4*  Demands  against  estates  classed. 

Sec,  185.  After  two  years  demands  barred,  saving  to  persons 

under  disability. 
Sec.  18€.  Suit  pending  against  deceased  at  his  death — when  and 

how  classed  as  demands. 
Sec.  187.  From  what  time  other  demands  in  action  shall  be  con- 
sidered. 
Sec,  188.  Proceedings  to  establish  demands,  and  from  what  time 

legally  exhibited. 
Sec.  189.  Proceeaings  without  benefit  unless  demands  be  presented 

within  two  years. 
See.  190.  Executor  or  administrator  to  keep  a  list  of  demands 

exhibited. 
Sec.  191.  Demands  may  be  established  in  a  court  of  record; 

copy  of  judgment  to  be  exhibited  to  county  court. 
See.  192.  Jurisdiction  and  duty  of  county  courts  in  allowing 

demands  and  other  proceedings  against  estates. 
Sec.  193.  Execution  may  be  issued — when. 
See.  194.  Executors  or  administrators  may  make  same  defence 

as  his  testator  or  intestate  might  have  made  in  his 

lifetime. 
See.  195.  Court  not  to  allow  demand  when  estate  is  indebted  to 

claimant  unless  oath  made  or  affidavit  filed;  form 

of  affidavit. 
See.  196.  Court  not  to  allow  demand  when  claimant  is  indebted 

to  estate  without  oath  or  affidavit  of  claimant ;  nature 

of  affidavit ;  demand  to  be  established  by  testimony. 
See.  197,  Affidavit  or  oath  may  be  made  by  agent  in  certain 

cases;  by  whom  not  made. 
See,  198.  Written  notice  containing  copy  of  the  instrument  or 

account  sued  on  to  be  given. 
Sec.  199.  Notice — when,  how,  and  by  whom  served. 
Sec.  200.  Notice  Tnay  be  waived  in  open  court. 
See.  201.  Court  to  determine  demands  in  a  summary  way. 
Sec.  202.  Depositions  in  support  of  demands — haw  and  when 

taken. 
Sec.  203.  If  the  claim  or  set-off  does  not  exceed  twenty  dollars,  and 

neither  party  requires  a  jury,  court  may  determine. 
See.  £04,.  If  the  demand  or  set-off  exceeds  twenty  doUars  in  what 

manner  and  by  whom  determined. 
Sec.  206.  If  the  demand  or  set-off  be  not  due,  the  same  mjay  be 

adjusted — hxfw,  and  by  whom. 
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Sec,  S06.  Execution  not  to  issue — when. 

Sec,  207,  Proceedings  when  executor  or  administrator  damn  as 
creditor  of  the  estate. 

Sec,  £08.   Who  shall  pay  costs  on  allowance  of  demands. 

Sec.  W9,  Clerk  to  keep  an  abstract  of  judgments  fled  and  de- 
mands established. 

Sec,  210,  Demands  to  be  classed^  and  satisfied  according  to 
classification. 

Sec,  211,  Amount  and  class  to  be  entered  on  claim  and  delivered. 

Sec,  212.  In  what  order  debts  of  deceased  to  be  paid. 

Sec,  2 IS.  Commencement  of  suits,  ^c. 

Sec,  214.  Executor  or  administrator  shall  appoint  an  agent  to 
act  during  temporary  absence  ;  proceedings  in  case 
of  failure. 

Sec.  2 IS.  Effect  of  notice  to  agent. 

Sec,  216,  Proceedings  in  cases  in  proper  allowance. 

Section  184.  All  demands  against  the  estates  of  any  deceased 
person  shall  be  divided  into  the  following  classes,  and  paid  in  the 
following  order :  First.  Funeral  expenses.  Second.  Expenses  of 
the  last  sickness,  wages  of  servants,  and  demands  for  medicine  and 
medical  attendance  during  the  last  sickness  of  the  deceased. 
Third.  Debts  due  the  people  of  the  territory  and  the  government 
of  the  United  States.  Fourth.  Judgments  rendered  against  the 
deceased  in  his  lifetime,  and  judgments  rendered  upon  attacb- 
ment  levied  upon  property  of  the  deceased  during  his  lifetime,  but 
if  such  judgments  shall  be  liens  upon  the  real  estate  of  the  de- 
ceased, and  the  estate  shall  be  insolvent,  such  judgments  as  are 
liens  upon  the  real  estate  shall  be  paid  as  provided  (in  sections) 
one  hundred  and  forty-eight,  one  hundred  and  forty-nine,  one  hun- 
dred and  fifty,  one  hundred  and  fifty-one,  one  hundred  and  fifty- 
two,  one  hundred  and  fifty-three,  one  hundred  and  fifty-four,  one 
hundred  and  fifty-five,  one  hundred  and  fifty-six,  one  hundred  and 
fifty-seven,  and  one  hundred  and  fifty-eight  of  this  act,  without 
reference  to  the  classification  of  demands  mentioned  in  the  first 
and  second  sub-division  of  this  section,  shall  have  precedence  of 
such  judgments.  Fifth.  All  demands,  without  regard  to  quality, 
which  shall  be  legally  exhibited  against  the  estate  within  six 
months  after  the  granting  of  the  first  letters  on  the  estate.  Sixth. 
All  demands  thus  exhibited  after  the  expiration  of  one  year,  and 
within  two  years  after  the  granting  of  such  letters,  all  demands 
included  in  the  first,  second,  third,  and  fourth  classes  of  this  sec- 
tion, which  shall  not  be  legally  exhibited  within  one  year  after  the 
granting  of  the  first  letters  of  administration  on  the  estate,  shall 
be  classed  as  provided  by  law  according  to  the  time  at  which  they 
are  exhibited. 

Sec.  185.    All  demands  not  thus  exhibited  within  one  year  shall 


LAWS  OF  MONTANA  TEBBITOKY.  351 

be  forever  barred,  saving  to  infante,  persons  of  unsound  mind,  or 
imprisoned  and  married  women,  two  years  after  the  removal  of 
their  disabilities. 

Sec.  186.  All  actions  pending  against  any  person  at  the  time 
of  his  death,  which  by  law  survive  against  the  executor  or  admin- 
istrator, shall  be  considered  demands  legally  exhibited  against 
his  estate  from  the  time  such  action  shall  be  revived,  and  classed 
accordingly. 

Sec.  187.  All  actions  commenced  against  such  executor  or  ad- 
ministrator, after  the  death  of  the  deceased,  shall  be  considered 
demands  legally  exhibited  against  such  estate  from  the  time  of 
serving  the  original  process  on  such  executor  or  administrator. 

Sec.  188.  Any  person  may  exhibit  his  demand  against  such 
estate  by  serving  upon  the  executor  or  administrator  a  notice,  in 
writing,  stating  the  amount  and  nature  of  his  claim,  with  a  copy 
of  the  instrument  or  account  upon  which  the  claim  is  founded; 
and  such  claim  shall  be  considered  legally  exhibited  from  the  time 
of  serving  such  notice. 

Sec.  189.  No  claimant  shall  avail  himself  of  the  benefit  of  the 
preceding  section  unless  he  shall  present  his  demand  to  the  pro- 
bate court  in  the  manner  provided  by  law  for  allowance,  within 
one  year  after  the  granting  of  the  first  letters  on  the  estate. 

Sec.  190.  Every  executor  and  administrator  shall  keep  a  list 
of  all  demands  thus  exhibited,  classing  them  and  making  return 
thereof  to  the  probate  court^at  each  settlement. 

Sec.  191.  Any  person  having  a  demand  against  an  estate  may 
establish  the  same  by  the  judgment  or  decree  of  some  court  of 
record,  in  the  ordinary  course  of  proceedings,  and  exhibit  a  copv 
of  such  judgment  or  decree,  and  shall  also  exhibit  copies  of  all 
judgments  and  decrees  rendered  in  the  lifetime  of  the  deceased  to 
the  probate  court. 

Sec.  192.  The  probate  court  shall  have  jurisdiction  to  hear  and 
determine  all  suite  and  other  proceedings  instituted  against  exec- 
utors and  administrators  upon  any  demand  against  the  estate  of 
the  testetor  or  intestate,  and  of  all  ofisets  and  other  defences 
allowed  by  law  when  the  amount  claimed  or  the  offsete  do  not 
exceed  five  hundred  dollars,  and  may  render  judgment  and  make 
such  other  orders  in  the  premises  as  shall  be  just  and  lawful. 

Sec.  193.  If  such  finding  shall  be  against  the  plaintifi*,  the 
court  shall  have  power  to  issue  execution  against  him  in  the  man- 
ner provided  by  law. 

Sec.  194.  An  executor  or  administrator  shall  have  power  to 
exhibit  the  same  offset  and  other  defences  against  any  suit  or  other 
proceeding  instituted  against  the  estate  of  his  testator  or  intestate 
which  he  might  have  made  in  his  lifetime. 

Sec.  195.  No  probate  court  shall  allow  any  demand  against  any 
estate  when  the  estate  is  indebted  to  said  claimant  after  allowing 
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all  just  credits  and  offsets,  unless  the  claimant  first  make  oath  in 
open  court,  or  file  an  afBdavit  with  such  claim,  stating,  to  the  best 
of  his  knowledge  and  belief,  that  he  has  given  credit  to  the  estate 
of  all  payments  and  offsets  to  which  it  is  entitled,  and  that  the 
balance  claimed  is  justly  due. 

Sec.  196.  No  probate  court  shall  allow  any  demand  against  any 
estate  when  the  claimant  is  indebted  to  said  estate  after  allowiog 
all  just  credits  and  offsets,  unless  the  claimant  first  make  oath  in 
open  court,  or  file  an  affidavit  with  such  claim,  stating,  to  the  best 
of  his  knowledge  and  belief,  he  has  given  credit  to  the  estate  of 
all  payments  and  offsets  to  which  it  is  entitled,  and  that  his  ac- 
count or  demand,  as  presented,  is  correctly  stated ;  and  the  affi- 
davit in  this  section  and  the  preceding  one  shall  not  be  received 
as  any  evidence  of  the  demands,  but  the  same  shall  be  established 
by  competent  legal  testimony  before  it  is  allowed  or  adjusted. 

Sec.  197.  The  affidavit  on  oath,  required  by  the  two  preceding 
sections,  may  be  made  by  an  agent  of  the  claimant,  when  such 
agent  has  had  the  management  and  transaction  of  the  business  out 
of  which  such  demand  originated,  or  when  such  agent  has  had 
the  means  of  knowing  personally  the  facte  required  to  be  sworn 
to  by  these  sections,  and  when  made  by  an  agent,  shall  contain  a 
statement  of  such  facts ;  and  executors  and  administrators  shall 
not  be  required  to  make  such  affidavit  in  relation  to  any  deniand 
in  favor  of  the  estate  which  occurred  prior  to  their  letters  of  ad- 
ministration. 

Sec.  198.  Any  person  desiring  to  estiiblish  a  demand  against 
an  estate  shall  deliver  to  the  executor  or  administrator  a  written 
notice  containing  a  copy  of  the  instrument  of  writing,  or  account 
on  which  it  is  founded,  and  stating  that  he  will  present  the  same 
for  allowance  at  the  next  term  of  the  probate  court. 

Sec.  199.  Such  notice  shall  be  served  on  the  executor  or 
administrator  by  delivering  him  a  copy  of  the  same  at  his  usual 
place  of  abode,  with  some  white  member  of  his  family  over  the 
age  of  fifteen  years,  ten  days  before  the  beginning  of  such  term  of 
court,  and  may  be  served  by  any  sheriff  or  constable,  or  by  any 
competent  witness,  who  shall  make  affidavit  to  such  service. 

Sec.  200.  The  executor  or  administrator  may  appear  in  court, 
and  waive  the  service  of  any  such  notice. 

Sec.  201.  The  probate  court  shall  hear  and  determine  all 
demands  in  a  summary  way  without  the  form  of  pleading,  and 
shall  take  the  evidence  of  competent  witnesses,  or  other  legal 
evidence. 

Sec.  202.  Any  person  may  take  depositions  in  support  of  his 
demand,  at  his  own  expense,  and  such  depositions  may  be  taken 
in  the  ordinarv  manner,  at  such  time  and  place  as  may  be  agreed 
upon,  and  read  in  evidence  in  support  of  such  demand. 

Sec.  203.     If  the  demand  or  set-off  do  not  exceed  twenty  dollars, 
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or  if  neither  party  require  a  jury,  the  court  may  decide  on  the 
validity  of  such  demand. 

Sec.  204.  If  the  demand  or  set-off  exceed  twenty  dollars,  and 
either  party  require  a  jury,  a  jury  shall  be  immediately  summoned, 
and  the  trial  shall  be  conducted  in  a  summary  manner,  without 
the  form  of  pleading. 

Sec.  205.  When  the  demand  or  set-off  is  not  due  at  the  time 
of  trial,  the  court  may  adjust  the  same,  and  a  judgment  may  be 
rendered  thereon  for  the  amount,  according  to  the  finding  of  the 
jury,  or  judgment  of  the  court,  or  at  the  option  of  the  parties,  by 
rebating  therefrom,  at  the  rate  of  ten  per  cent,  per  annum,  from 
the  time  of  trial  until  due. 

Sec.  206.  In  case  the  parties  do  not  agree  to  rebate  the  demand 
or  set-off,  as  provided  for  in  the  preceding  section,  no  execution 
.^hall  issue  upon  any  such  judgment  until  the  demand  or  set-off 
upon  which  the  judgment  was  rendered  shall  become  due  and 
payable. 

Sec.  207.  Any  executor  or  administrator  may  establish  a 
demand  against  the  estate  of  his  testator  or  intestate,  by  proceed- 
ing against  his  co-executor  or  co-administrator  in  the  manner 
prescribed  for  other  persons,  but  if  there  bo  no  co-executor  or 
co-administrator,  he  shall  file  his  claim  and  other  papers,  and  the 
court  shall  appoint  some  suitable  person  to  appear  and  manage  the 
defence. 

Sec.  208.  In  all  suits  and  other  proceedings  in  the  probate 
court,  the  party  prevailing  shall  recover  his  costs  against  the 
other  party,  except  in  those  cases  in  which  a  different  provision 
is  made  by  law.  In  all  cases  in  which  costs  shall  be  given  against 
executors  and  administrators,  the  estate  shall  pay  the  costs. 

Sec.  209.  The  clerk  of  the  probate  court,  or  the  judge  thereof, 
shall  keep  an  abstract  of  all  juagments  of  other  courts  filed,  and  of 
all  demands  established  in  the  probate  court  against  such  estate, 
which  shall  show  their  amount,  date,  and  class,  and  to  whom 
payable. 

Sec.  210.  If  any  judgment  of  a  court  of  record  be  filed  in  the 
probate  court,  and  when  demands  are  allowed  against  any  estate, 
and  the  clerk  shall  make  an  entry  thereof  in  his  abstract,  and 
when  thus  classed,  the  executor  may  satisfy  such  demand  accord- 
ing to  such  classification. 

Sec.  211.  When  any  such  demand  has  been  allowed,  the  judge 
or  clerk  shall  enter  thereon  the  amount  allowed,  and  the  class  to 
which  it  belongs,  and  deliver  the  same  to  the  defendant. 

Sec.  212.     All  demands  thus  allowed  against  an  estate  shall  be 

paid  by  the  executor  or  administrator,  as  far  as  he  has  assets,  in 

ihe  order  in  which  they  are  classed ;  and  no  demand  of  one  class 

shall  be  paid  until  all  previous  classes  be  satisfied,  and  if  there  be 

45 
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suflScient  to  pay  the  whole  of  any  one  class,  such  demands  shall  be 
paid  in  proportion  to  their  amounts. 

Sec.  213.  If  any  person  commence  a  suit  of  any  kind  in  the 
district  court,  against  an  estate,  within  one  year  from  the  date  of 
administration,  he  may  recover  judgment,  but  shall  pay  all  costs. 

Sec.  214.  If  any  executor  or  administrator  shall  temporarily 
absent  himself  from  this  territory,  he  shall  appoint  an  agent  in 
writing  and  file  such  appointment  in  the  office  of  the  court  having 
jurisdict  on  in  his  testator  or  intestate's  estate,  and  notice  may  be 
given  as  provided  in  the  one  hundred  and  eighty-eighth  and  one 
hundred  and  ninety-eighth  sections  of  this  act,  and,  upon  failure 
to  appoint  such  agent,  such  notice  may  be  filed  in  the  office  of  the 
court  having  jurisdiction  of  the  estate. 

Sec.  216.  Notice  given  to  such  agent,  or  filed  as  aforesaid 
among  the  papers  relating  to  the  estate,  against  which  the  demand 
is  claimed,  shall  be  as  efFectu«al  as  if  it  had  been  given  to  the 
executor  or  administrator. 

Sec.  216.  If  the  executor  or  administrator  shall,  within  two 
months  after  any  demand  shall  have  been  allowed,  upon  notice 
given  as  prescribed  in  the  two  preceding  sections,  file  in  the  office 
of  the  court  having  jurisdiction  of  the  estate  the  affidavit  of  him- 
self or  some  credible  person,  stating  that  the  affiant  has  good  rea- 
son to  believe,  and  does  believe,  that  such  demand  has  been  im- 
properly allowed,  the  court  shall  vacate  such  order  of  allowance, 
and  try  the  matter  anew,  and  allow  or  reject  such  demand,  as 
shall  be  right,  and  if,  upon  such  new  hearing,  such  demand  shall  be 
allowed,  it  shall  be  cla«sed  and  paid  as  if  such  new  hearing  had 
not  been  granted. 


ARTICLE  VI.   , 

OF   THE   SETTLEMENT  OF   THEIE  ACCOUNTS. 

* 

Sec,  S17,  Accounts  and  seitletnents  made,  and  how  recorded. 

Sec.  218,  Annual  settlements  to  be  made. 

Sec.  219.  Docket  to  be  kept  of  executors  and  adminvstraion ; 

date  of  their  letters  ;  term  of  settlement 
Sec.  220.  List  to  be  put  up  ;  where  and  how. 
Sec.  221.  Failure  to  make  settlement ;  citation  to  be  issued. 
Sec.  222.  Citation  not  served. 

Sec.  223.  Proceedings  of  court  after  service  or  publication. 
Sec.  224.  Court  ma]/  revoke  letters  of  delinquent,  and  attach 

delinquent  to  pay  costs. 
See.S2S.  Accounts  to  be  settled;  what  charges,  expenses,  ^c, 

allowed. 
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Sec,  226,  Claims  for  which  disbursements  have  been  made  must 
be  shown  to  be  just ;  proof  of. 

Sec,  227.  Expenses  to  be  paid,  and  balance  on  hand  to  be  appor- 
tioned among  creditors. 

Sec,  228,  On  every  settlement,  how  to  proceed  till  debts  are 
paid. 

Sec,  229,  Scire  facias  returned  served;  proceedings  thereon. 

Sec.  2S0.  Notice  of  final  settlement ;  when  and  how  given. 

Sec,  231.  Final  settlement ;  how  to  be  conducted. 

Sec.  232.  On  final  settlement,  what  debts  charged  in  inventory  as 
du>e  the  estate  to  be  credited. 

Sec.  217.  The  judge  or  clerk  of  each  court  shall  provide  well 
bound  books,  and  enter  therein  the  accounts  and  settlements  of  all 
executors  and  administrators  made  in  the  court,  in  such  manner 
as  to  form  a  complete  record  of  all  such  accounts  settled  in  that 
court. 

Sec.  218.  Every  executor  or  administrator  shall  exhibit  a  state- 
ment of  the  accounts  of  his  administration  for  settlement,  with 
proper  vouchers,  to  the  probate  court,  at  the  first  term  after  the 
end  of  one  year  from  the  date  of  his  letters,  and  at  the  corres- 
ponding term  of  such  court  every  six  months  thereafter  until  the 
administration  be  completed. 

Sec.  219.  The  judge  or  clerk  of  the  probate  court  shall  keep  a 
docket  and  enter  therein  a  list  of  all  executors  or  administrators 
who  have  not  made  final  settlement  of  their  accounts,  the  date  of 
their  letters,  and  the  term  at  which  they  are  required  to  make 
settlement. 

Sec.  220.  The  clerk  or  judge  of  said  court  shall  put  up  in  some 
conspicuous  place  in  his  office,  thirty  days  before  each  term,  a  list 
of  executors  and  administrators  whose  settlements  are  required  to 
be  made  at  the  term. 

Sec.  221.  If  any  executor  or  administrator  fail  to  present  such 
settlement,  the  judge  or  clerk  shall  immediately  issue  a  citation  to 
any  county  in  uie  territory,  requiring  him  to  present  his  accounts 
for  settlement  at  the  next  term  of  the  probate  court,  and  to  show 
cause  why  an  attachment  should  not  be  issued  against  him  for  not 
exhibiting  his  accounts  at  the  term  at  which  he  was  required  to 
settle. 

^S^^2.  If  such  citation  be  not  served,  the  judge  shall  order 
an  aifc  citation,  which  may  be  served,  or  may  be  published  in  some 
newspaper  in  this  territory,  one  month  before  the  return  thereof, 
in  case  the  defendant  cannot  be  found. 

Sec.  223.  If,  after  such  service  or  publication,  no  cause  to  the 
contrarv  is  shown,  such  executor  or  administrator  may  be  fined  by 
the  probate  court  not  exceeding  two  thousand  dollars,  to  the  use  of 
the  county,  or  may,  at  the  option  of  said  judge,  in  lieu  of  such  fine. 
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))e  imprisoned  in  the  common  jail  of  the  county  until  he  render  a 
full,  true,  and  perfect  statement  of  the  same ;  and  such  executor  or 
administrator,  and  his  securities,  shall  be  liable  upon  his  official 
bond  for  all  loss  and  damages  any  person  interested  may  sustain  by 
reason  of  his  failure  to  settle. 

Sec.  224.  The  probate  court  may  revoke  the  letters  of  such 
delinquent,  and  shsul  at  all  times  have  power  to  issue  attachments 
and  all  other  processes  to  compel  such  settlement,  which  may  be 
directed  to  ana  executed  in  any  county  in  this  territory,  and  in 
all  cases  such  delinquent  shall  pay  all  costs  attending  the  same. 

Sec.  225.  In  all  settlements  of  executors  and  administrators, 
the  probate  court  shall  settle  the  same  according  to  law,  allow  all 
disbursements  and  appropriations  made  by  order  of  the  court,  and 
all  reasonable  charges  for  funeral  expenses,  leasing  real  estate,  legal 
jvdvice  and  services,  and  for  collecting  and  preserving  the  estate, 
and  as  full  compensation  for  other  services  and  trouble,  a  commis- 
sion on  personal  estate,  and  on  the  money  arising  from  the  sale  of 
real  estate,  as  follows  :  First.  Upon  all  sums  not  exceeding  two 
thousand  dollars,  eight  per  centum.  Second.  Upon  all  additional 
sums  above  two  thousand  dollars,  five  per  centum. 

Sec.  226.  Upon  every  settlement,  the  executor  or  administrator 
shall  show  that  every  claim  for  which  disbursements  have  been 
made  has  been  allowed  by  the  court  according  to  law,  or  shall  prp- 
duce  such  proof  of  the  demand  as  would  enable  the  claimant  to 
recover  in  a  suit  of  law. 

Sec.  227.  At  every  settlement  the  court  shall  ascertain  the 
amount  of  money  of  the  estate  which  has  come  to  the  hands  of 
such  executor  or  administrator,  from  all  sources,  and  the  amount  of 
debts  against  the  estate,  and  if  there  be  not  sufiBcient  to  pay  the 
whole  of  the  debts  and  expenses  of  administration,  the  money 
remaining  after  paying  the  expenses  of  administration  shall  be 
apportioned  among  the  creditors  according  to  this  act ;  and  the 
court  shall  order  such  executor  or  administrator  to  pay  the  claims 
allowed  by  the  court,  according  to  such  apportionment,  reserving 
apportionments  made  on  claims  which  remain  undecided  until 
decision  be  had  thereon. 

Sec.  228.  The  probate  court,  upon  every  settlement,  shall  pro- 
ceed in  like  manner  till  all  the  debts  be  paid  or  the  assets  ei- 
hausted ;  and  if,  upon  such  settlement,  there  shall  be  money  enough 
to  satisfy  all  demands  of  any  one  class,  legally  exhibited  against 
such  estate,  the  court  shall  order  the  whole  to  pe  paid. 

Sec.  229.  Such  scire  facias  may  be  directed  to  and  served  in 
any  county  in  this  territory,  and  if,  on  the  return  thereof,  good 
cause  to  the  contrary  be  not  shown,  the  court  shall  render  judg- 
ment against  such  security  or  securities  for  the  amount  unpaid, 
and  all  costs,  and  award  execution  therefor. 

Sec.  230.    If  any  executor  or  administrator  wishes  to  make 
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final  setileiDeDt,  he  shall  publish  for  four  weeks,  in  some  newspaper 
in  this  territory,  a  notice  to  creditors  and  others  interested  in 
the  estate,  that  he  intends  to  make  final  settlement  at  the  next 
term  of  court. 

Sec.  231.  If  it  appear  to  the  court  that  such  notice  was  duly 
pablished,  and  that  the  estate  of  the  deceased  has  been  fully 
administered,  the  court  shall  make  final  settlement,  which  shall 
be  conducted  as  annual  settlements. 

Sec.  232.  At  his  final  settlement  the  court  shall  give  credit  to 
the  executor  or  administrator  for  all  debts  which  have  been 
charged  in  the  inventory  as  due  to  the  estate,  if  the  court  be 
satisfied  that  such  debt  was  not  really  due  to  the  estate,  or  it  had 
been  balanced  or  reduced  by  ofisets  in  any  court  of  competent 
jurisdiction,  or  the  debtor  was  insolvent,  or  that  from  any  other 
cause  it  was  impossible  for  the  executor  or  administrator  to  have 
collected  such  claim  by  the  exercise  of  due  diligence. 


ARTICLE  VII. 


OF  THE  DISTRIBUTIONS  OP  ESTATES. 


See,  SS3.  Adminiatrators  and  executors  not  compelled  to  make 
distribution  for  one  year;  widow  not  required  to 
give  bond. 

See,  SS4'  If  sufficient  money  to  pay  all  demands,  court  to  order 
payment  of  legacies,  6fc.;  specific  legacies  first  sat- 
isfied. 

See.  235.  Personal  property  may  be  sold. 

See.  236.  If  such  property  may  be  divided  in  kind,  commis- 
sioners to  be  appointed. 

See.  237.  Each  person  entitled  to  distribution  to  be  notified  in 
writing. 

See,  258.  Court  to  settle  claims  of  distribution. 

See.  239.  If  distributee  become  purchaser,  his  receipt  for  amount 
of  his  share  received  in  payment. 

See.  240.  If  real  estate  sold,  to  be  appraised.  -   • 

See.  241.  If  executor  or  administrator  fail  to  pay  over  money, 
proceeding  to  be  against  him. 

See.  24^.  If  necessary  for  any  part  of  legacies  or  distributions 
to  be  refunded  for  payment  of  debts,  court  shall  ap- 
portion the  mme. 

Sec.  24s.  Frobate  court  may  order  aj>propriation  for  support  of 
minor  children. 

Sec.  244.  Until  widow's  dower  assigned,  court  to  order  sums  to 
be  paid  to  her  in  proportion  to  her  interest. 
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Sec,  S45.  Tf  whole  estate  not  more  than  widow  entitled  to,  all 

further  proceedings  to  be  dispensed  with. 
Sec,  ^4^,  If  legatee  does  not  appear,  money  to  be  loaned  out. 
Sec.  $47.  If  legatee  does  not  appear  within  one  year,  money  to 

be  paid  in  treasury  of  territory. 
Sec,  ^48.  Executor  or  administrator  to  be  credited  with  amount 

paid  into  treasury. 
Sec.  249.    when  legatee  shall  appear,  auditor  to  draw  warrani 

in  his  favor,  ^c. 
Sec,  SBO.  Personal    property  sold,    and    proceeds  paid  into 

treasury. 
Sec.  ^61.  Real  estate  to  be  advertised  and  sold  to  highest  bidder. 
Sec.  2Bi.  If  person  having  real  estate  die  intestate,  how  descend 

and  distributtd. 
Sec,  ^5S.  Posthumous  children  to  inherit  as  if  bom  in  lifetime 

of  intestate. 
Sec.  264'  If'^o  children  or  other  relatives,  how  property  descend. 
Sec.  S66.   When  inheritance  pass  to  ascending  line,  half  blood 

to  inherit  only  hcufas  much  as  whole  blood. 
Sec.  S66.   When  descendants  of  equal  degrees  of  consanguinity 

to  inherit  per  capita. 
Sec.  257.   When  children  have  received  advancement  in  lifetime 

of  intestate,  ^c. 
Sec,  258.  Maintaining,  educating,  or  giving  money  to  minor 

children,  not  deemed  advancement. 
Sec.  259.  Ancestor  being  alien,  no  bar. 
Sec,  260.  Bastards  capable  of  inheriting  onjxtrt  of  mjother. 
Sec.  261.  Father  ana  mother  marrying,  chUd  to  be  deemed 

legitimate. 
Sec.  262.   When  marriage  annulled,  child  legitimate. 
Sec.  263.  Estate  in  fee  tail  deemed  absolute. 

Sec.  233.  Executors  and  administrators  shall  not  be  compelled 
to  make  distribution  or  pay  legacies  until  one  year  after  the  date 
04 the  letters,  unless  ordered  by  the  court  so  to  do,  until  bond  and 
security  be  given  by  the  legatee  or  distributee  to  refund  his  due 
proportion  of  any  debt  which  may  afterwards  be  established 
against  the  estate,  and  the  costs  attending  the  recovery  thereof; 
but  the  widow  shall  not  be  required  to  give  bond  before  she 
receive  the  property  to  which  she  may  be  entitled  under  this  act. 

Sec.  234.  If,  upon  any  settlement,  it  appear  that  there  is  suffi- 
cient money  to  satisfy  all  the  demands  against  the  estate,  the  court 
shall  then  order  the  payment  of  legacies  and  distribution  of  shares, 
as  in  the  case  of  debts,  except  that  specific  legacies  shall  be  first 
satisfied. 

Sec.  235.  If  personal  property  descend,  and  an  equal  division 
thereof  cannot  be  made  in  kind,  the  court,  being  first  satisfied  that 
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all  the  debts  and  legacies  are  paid,  may  order  a  sale  of  sucIl  per- 
sonal property,  describing  the  time,  place,  and  terms  of  sale,  and 
cause  the  money  arising  therefrom  to  be  distributed  according  to 
the  rights  of  those  entitled  to  distribution. 

Sec.  236.  If  such  property  may  be  divided  in  kind,  the  pro- 
bate court  may  order  partition  thereof  among  the  parties  entitled; 
and  for  that  purpose  the  court  shall  appoint  three  commissioners, 
disinterested,  and  of  no  kin  to  the  parties,  whose  duty  it  shall  be, 
after  first  making  aflBdavit  that  they  will  honestly  and  impartially 
discharge  the  trust  reposed  in  them,  to  make  partition  as  equal  in 
kind  as  the  value  and  nature  of  the  property  will  admit,  and  report 
their  proceedings  to  the  court  at  the  next  term  thereof,  which  re- 
port snail  be  approved  by  the  court  unless  sufficient  objections  are 
shown  for  its  rejection ;  and  if  rejected,  the  court  shall  appoint 
other  commissioners,  as  often  as  may  be  necessary,  until  a  report 
shall  be  made  that  will  meet  the  approval  of  the  court ;  and  all 
such  subsequent  commissioners  shall  make  affidavit,  and  proceed 
in  all  respects  as  provided  by  law. 

Sec.  237.  Each  person  entitled  to  distribution  or  partition,  not 
applying  therefor,  shall  be  notified  in  writing  of  such  application 
ten  days  before  any  such  order  shall  be  made ;  or  if  such  person 
does  not  reside  in  this  territory,  a  notice  of  application  shall  be 
pubUshed  in  some  newspaper  in  this  territory  eight  weeks  before 
any  such  order  shall  be  made. 

Sec.  238.  When  any  order  for  the  partition  or  sale  of  personal 
property  shall  be  made  by  the  court,  it  shall  settle  the  claims  of 
the  distributees ;  and  in  case  of  the  sale  of  such  property,  the 
person  selling  the  same  shall  be  ordered  to  distribute  tne  money 
arising  therefrom,  according  to  the  rights  of  each  distributee. 

Sec.  239.  If  any  distributee  become  a  purchaser  of  such  prop- 
erty, his  receipt  for  the  amount  of  his  share  shall  be  received  in 
payment  of  an  equal  amount  of  the  purchase-money,  and  the  court 
shall  allow  the  amount  of  such  receipt  as  so  much  distributed  under 
the  order  of  the  court. 

Sec.  240.  If  real  estate  be  sold  for  the  payment  of  debts  in  lieu 
of  personal  estate,  under  this  act,  the  court,  in  making  distribution 
of  the  personal  estate  reserved,  shall  cause  the  same  to  be  ap- 
praised by  three  disinterested  persons,  sworn  for  that  purpose,  and 
shall  allow  the i widow  only  such  amount  as  she  would  have  been 
entitled  to,  had  the  amount  of  debts  paid  by  money  made  by  the 
sale  of  real  estate  been  paid  out  of  the  personal  estate. 

Sec.  241.  When  an  order  shall  be  made  by  the  probate  court 
upon  any  executor  or  administrator  to  pay  over  money  to  the  • 
widow,  heirs,  legatees,  or  distributee  of  any  estate,  and  he  fails  to 
make  such  payment,  the  same  proceedings  may  be  had  against  him 
and  his  securities  to  compel  such  payrhentas  are  authorized  incase 
where  an  executor  or  administrator  ^ils  when  ordered  to  pay  de- 
mands allowed  against  an  estate. 
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Sec.  242.  If,  after  the  payment  of  legacies  or  distributions  it 
become  necessary  that  the  same,  or  any  part  thereof,  be  refunded 
for  the  payment  of  debts,  the  court,  on  application,  shall  appor- 
tion the  same  among  the  legatees  or  distrioutees  according  to  the 
amount  received  by  them,  except  that  specific  legacies  shall  not 
be  required  to  refund  unless  the  residue  be  not  sufficient  to  satisfy 
such  debts. 

Sec.  243.  The  probate  court,  as  occasion  may  require,  may 
order  such  appropriation  for  the  support  and  education  of  each 
minor  child  of  the  deceased,  not  otherwise  provided  for,  as  will  not 
prejudice  the  rights  of  creditors ;  and  the  creditors  shall  allow  such 
appropriations  as  so  much  distributed  to  such  minor  child. 

Sec.  244.  Until  the  widow's  dower  be  assigned,  the  court  shall 
order  such  sums  to  be  paid  to  her  out  of  the  rent  of  the  real  estate 
as  shall  be  in  proportion  to  her  interest  in  such  real  estate. 

Sec.  245.  If,  upon  the  return  of  the  inventory  and  appraise- 
ment, it  appear  to  tne  court  that  the  whole  amount  of  the  estate  is 
not  more  than  that  which  the  widow  is  entitled  to  by  law,  without 
being  subject  to  the  payment  of  debts,  and  that  there  are  no  debts 
due  the  estat-e,  or  so  small  that  they  would  not  defray  the  expenses 
of  collection  and  of  administration,  the  court  may,  in  its  discretion, 
make  an  order  that  such  estate  be  delivered  to  the  widow,  and 
that  all  further  advertisements,  settlements,  and  other  proceedings 
under  said  administration  be  dispensed  with,  unless  further  estate 
be  discovered,  or  the  court  order  the  administration  to  be  pro- 
ceeded with. 

Sec.  246.  If  it  appear,  upon  fir.al  settlement,  that  the  legateeor 
distributee  is  a  non-resident  of  this  territory,  or  from  any  other 
cause  is  not  in  a  situation  to  receive  his  share,  and  give  a  dis- 
charge therefor,  or  do  not  appear  by  himself  or  authorized  agent 
to  receive  the  same,  the  probate  court  shall  order  the  executor  or 
administrator  to  lend  out  the  money  on  good  security  for  such 
limited  time  as  the  court  may  direct,  not  exceeding  one  year. 

Sec.  247.  In  all  cases  where  the  legatee  or  distributee  shall 
not  appear  within  one  year  after  final  settlement  by  the  executor 
or  administrator,  and  claim  his  or  her  share,  the  probate  court 
shall  order  the  same  to  be  paid  into  the  treasury  of  the  territory. 

Sec.  248.  When  any  share  shall  be  paid  into  the  territorial 
treasury,  the  executor  or  administrator  shall  take  from  the 
treasurer  duplicate  receipts,  one  of  which  he  shall  file  in  the 
office  of  the  auditor,  who  shall  charge  the  treasurer  with  the 
amount,  and  the  other  in  the  office  of  the  probate  court  ordering 
the  share  to  be  paid  in  the  treasury,  and  the  court  shall  credit 
the  executor  or  administrator  therewith. 

Sec.  249.  When  the  legatee  or  distributee  shall  appear  at  any 
time  and  claim  any  share  paid  into  the  treasury,  the  court,  before 
whom  final  settlement  was  made,  being  first  satisfied  of  his  rights 


LAWS  OF  MONTANA  TEERITORY.  361 

and  identity,  shall  grant  him  a  certificate  under  its  seal,  and  on 
presentation  of  the  certificate  to  the  auditor,  he  shall  draw  his 
warrant  in  favor  of  such  person  on  the  treasurer  for  the  amount. 

Sec.  250.  If,  after  the  expiration  of  one  year  after  final  settle- 
ment, there  remain  in  the  hands  of  the  administrator  personal 
property  of  any  kind  unclaimed  by  the  legatee  or  distributee,  the 
court  shall  order  the  same  to  be  sold,  and  the  proceeds  paid  into 
the  treasury,  and  the  same  may  be  drawn  therefrom  in  the  manner 
provided  in  the  preceding  section. 

Sec.  251,  If,  upon  the  final  settlement  of  any  executor  or  ad- 
ministrator, it  shall  appear  to  the  court  that  there  are  lands  or 
tenements  (or  mining  claims,  which,  for  the  purpose  of  this  act, 
shall  be  considered  real  estate)  belonging  to  or  comprising  a  part 
of  the  estate  of  the  deceased,  the  said  court  shall  make  an  order, 
commanding  the  sheriff  of  the  proper  county  to  advertise  and 
sell  the  same  at  public  vendue,  to  the  highest  bidder,  for  cash  in 
hand,  the  said  property,  upon  the  same  notice,  and  in  the  same 
manner  as  is  prescribed  for  the  sale  of  real  estate  under  executors, 
and  that  the  net  proceeds  of  said  sale  shall  be  deposited  in  the 
teiTitorial  treasury  by  the  judge  of  the  probate  court,  subject  to 
the  same  regulations  concerning  the  heirs  or  legatee^as  is  pro- 
vided in  section  eighteen  of  this  article. 

Sec.  252.  When  any  person,  having  title  to  any  real  estate  of 
inheritance  or  personal  estate  undisposed  of,  or  otherwise  limited 
by  marriage  settlement,  shall  die  intestate  as  to  euch  estate,  it 
shall  descend  and  be  distributed  in  parcenary  to  his  kindreds, 
male  and  female,  subject  to  the  payment  of  his  debta  and  the 
widow's  dower  in  the  following  course :  First.  To  his  children  or 
their  descendants  in  equal  parts.  Second.  If  there  be  no  children 
or  their  descendants,  then  to  his  father,  mother,  brothers,  and 
sisters,  and  their  descendants,  in  equal  parts.  Third.  If  there  bo 
no  children  or  their  descendants,  father,  mother,  brother,  or  sister, 
nor  their  descendants,  then  to  the  husband  or  wife ;  if  there  be 
no  husband  or  wife,  then  to  the  grandfather,  grandmother,  uncles, 
and  aunts,  and  to  their  descendants  in  equal  parts.  Fourth.  If 
there  be  no  children  or  their  descendants,  lather,  mother,  brother, 
or  sister  or  their  descendants,  husband  or  wife,  grandfather, 
grandmother,  uncle,  aunt,  or  their  descendants,  then  to  their  great- 
grandfathers, great-grandmothers,  or  their  descendants  in  equal 
parts;  and  so  on  in  other  cases  without  end,  passing  to  the  nearest 
lineal  ancestors  and  their  children  and  descendants,  in  equal  parts. 

Sec.  253.  All  posthumous  children  or  descendants  of  the  in- 
testate shall  inherit  in  like  manner  as  if  born  in  the  lifetime  of 
the  intestate,  but  no  right  of  inheritance  shall  accrue  to  any  per- 
son other  than  children  or  descendants  of  the  intestate,  unless 
they  are  in  being,  and  capable  in  law  to  take  as  heirs  at  the  time 
of  the  intestate's  death. 
46 
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Sec.  254.  If  there  be  no  children  or  their  descendants,  father, 
mother,  brother,  or  sister,  nor  their  desendants,  husband,  or  wife, 
nor  any  paternal  nor  maternal  kindred  capable  of  inheriting,  it 
(the  whole)  shall  go  to  her  or  his  kindred  (or  the  wife  or  husband 
of  the  intestate)  in  the  like  course  as  if  such  wife  or  husband  had 
survived  the  intestate  (and)  died  entitled  to  the  estate. 

Sec.  255.  When  the  inheritance  is  directed  to  pass  to  the 
ascending  and  collateral  kindred  of  the  intestate,  if  part  of  such 
collaterals  be  of  the  whole  blood  of  the  intestate,  and  the  other 
part  of  the  half  blood  only,  those  of  the  half  blood  shall  inherit 
only  half  as  much  as  those  of  the  whole  blood ;  but  if  all  such 
collaterals  be  of  the  half  blood,  they  shall  have  whole  portions, 
only  giving  the  ascendants  double  portions. 

Sec.  256.  When  several  lineal  descendants  are  of  equal  de- 
grees of  consanguinity  to  the  intestate,  or  his  mother,  father, 
brothers,  and  sisters,  or  his  grandmother,  grandfather,  uncles,  or 
aunts,  or  any  living  ancestors  and  their  children,  come  into 
partition,  they  shall  take  per  capita,  that  is,  by  persons.     When 

Eart  of  them  are  dead  and  part  Jiving,  and  the  issue  of  those  dead 
ave  a  right  to  partition,  such  issue  shall  takeyer  stirpesj  that  is, 
the  share  pf-  the  deceased  parents. 

Sec.  257.  When  any  of  the  children  of  the  intestate  shall  have 
received  in  his  life  any  real  or  personal  estate,  by  way  of  advance- 
ment, shall  choose  to  come  into  parcenary  with  the  other  par- 
ceners, such  advancement  shall  be  brought  into  hotchpot  with  the 
estate  of  deceased.  , 

Sec.  258.  Maintaining,  educating,  or  giving  money  to  a  child 
under  the  age  of  majoritv,  without  any  view  to  a  portion  or  set- 
tlement in  life,  shall  not  be  deemed  an  advancement. 

Sec.  259.  In  making  title  by  descent,  it  shall  be  no  bar  to  a 
demandant  that  any  ancestor  through  whom  he  derives  his  descent 
from  the  intestate  is,  or  has  been,  an  alien. 

Sec.  260.  Bastards  shall  be  capable  of  inheriting  on  part  of 
their  mother  in  like  manner  as  if  they  had  been  lawfully  begotten 
of  such  mother. 

Sec.  261.  If  any  man  having  by  a  woman  a  child  or  children, 
and  shall  intermarry  with  her,  and  shall  recognize  such  child  or 
hildren  to  be  his,  they  shall  thereby  become  legitimate. 

Sec.  262.  The  issue  of  all  marriages  deemed  null  in  law,  or 
dissolved  by  divorce,  shall  be  legitimate. 

Sec.  263.  In  all  cases  when  any  person  or  persons  would,  if 
this  act  had  not  been  passed,  at  any  time  hereafter,  become  seized 
in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  by  virtue  of 
any  devise,  gift,  grant,  or  other  conveyance  heretofore  made  or 
hereafter  to  be  made,  or  by  any  other  means  whatsoever,  sach 
person  or  persons,  instead  of  becoming  seized  thereof  in  fee  tail, 
shall  be  deemed  and  adjudged  to  be  seized  thereof  as  an  allodiutf^' 
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AETICLE  VIII. 


OP  ESTATES   OP  NON-RESIDENTS. 


Sec,  ^64.  Administering  upon  the  real  estate  and  mining  claims 
of  a  non-resident,  and  the  distribution  of  the  same 
and  of  his  personal  property. 

See,  265,  Estate  may  be  distributed  by  the  court  in  which  the 
estate  was  settled. 

Sec,  S66,  Estate  of  insolvents  to  be  disposed  of  pro  rata  to  their 
creditors. 

See,  £67,  Administrator  to  sell  and  dispose  of  personal  property 
according  to  order  of  court. 

Sec,  268,  Court  to  appoint  guxirdian  ad  litem — xohen. 

Sec,  269,  Powers  and  duties  of  such  gvxxrdian. 

See,  270,  Such  guardian  to  receive  money  and  property  dis- 
tributed to  ward. 

Sec.  271,  When  other  guardian  is  discovered  money  and  property 
to  be  delivered  to  him. 

Section  264.  Where  administration  shall  be  taken  in  this  terri- 
tory on  the  estate  of  any  person  who,  at  the  time  of  his  decease, 
was  an  inhabitant  of  any  other  state  or  country,  his  real  estate 
and  mining  claims  found  here,  after  the  payment  of  his  debts, 
shall  be  disposed  of  according  to  his  last  will,  if  he  left  any, 
duly  executed,  according  to  the  laws  of  this  territory,  and  the 
personal  estate  according  to  his  last  will  and  testament,  duly 
executed,  according  to  the  laws  of  his  domicil ;  and,  if  there 
should  be  no  such  will,  his  real  estate  and  mining  claims,  or 
niines,  shall  descend  according  to  the  laws  of  this  territory,  and 
his  personal  estate  shall  be  distributed  according  to  the  laws  of 
the  Slate  or  country  of  which  he  was  an  inhabitant. 

Sec.  265.  Upon  the  final  settlement  of  such  an  estate,  and 
after  the  payment  of  all  debts  for  which  the  same  is  liable  in  this 
territory,  the  residue  of  the  personal  estate,  if  any,  may  be  dis- 
tributed and  disposed  of,  in  the  manner  aforesaid,  by  the  probate 
court  in  which  the  estate  is  settled. 

Sec.  266.  If  such  deceased  person  die  insolvent,  his  estate 
found  in  this  territory  shall,  as  lar  as  practicable,  be  so  disposed 
of  that  all  his  creditors  whose  accounts  have  been  allowed  shall 
receive  a  pro  rata  amount  upon  their  respective  allowances. 

Sec.  267.  When  any  order  shall  be  made  by  the  probate  court 
directing  the  sale  of  any  personal  property  for  distribution,  as 
provided  by  this  act,  it  shall  be  the  duty  of  the  executor  or  ad- 
ministrator of  the  estate  to  which  such  personal  property  belongs 
^  sell  the  same,  and  distribute  the  proceeds  of  such  sale  accord- 
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ing  to  the  order  of  the  court;  and  he  and  his  secarities  shall 
account  on  his  official  bond  for  any  failure  to  apply  the  proceeds 
of  such  sale  according  to  such  order. 

Sec.  268.  Whenever  application  shall  be  made,  as  provided  in 
the  third,  fourth,  and  fifth  sections  of  this  article,  for  the  distri- 
bution of  personal  property,  and  it  shall  appear  to  the  court,  by 
the  affidavit  of  the  applicant  or  other  person  interested,  that  there 
is  an  infant  or  infants  interested  in  such  property  who  are  not 
residents  of  the  county,  and  who  have  no  legal  appointed  guar- 
dian or  curator,  it  shall  be  the  duty  of  the  court  to  appoint  a 
guardian  ad  litem  for  such  infant  or  infants. 

Sec.  2G9.  Such  guardian,  when  so  appointed,  shall  have  power 
as  other  guardians,  and  shall  be  required  to  enter  into  bona  with 
like  effect  and  on  the  same  conditions  as  therein  provided. 

Sec.  270.  The  guardian  ad  litem,  appointed  under  the  pro- 
visions of  this  act,  shall  receive  the  money  or  property  wmch 
may  be  distributed  or  set  apart  to  his  ward,  and  shall  hold  and 
manage  the  same  in  like  manner  and  on  like  conditions  as  general 
guardians  and  curators,  and  shall,  in  all  things,  be  governed  by 
the  same  rules  as  far  as  the  same  may  be  applicable. 

Sec.  271.  If  at  any  time  the  court  shall  be  satisfied,  as  pro- 
vided in  the  act  concerning  guardians  and  curators,  that  any 
minor  has  another  curator  in  any  county  in  this  territory,  where 
such  minor  resides,  the  court  may  order  the  transfer  of  all  moneys, 
property,  and  effects  to  such  regular  curator,  with  like  effect  and 
on  the  same  conditions  as  provided  in  such  act. 


AETICLE  IX. 

PROCEEDINGS  AGAINST  EXECUTORS  OR  ADMINISTRATORS  AND  THEIR 

EXECUTORS. 

Sec.  272.  Creditor  may  represent  to  court  accounts  of  administra' 

tor  incorrect  and  oak  to  have  same  examined. 
Sec.  273.  Notice  of  application  served  on  administrator— how 

served. 
Sec.  274,.  Court  to  direct  issue  to  be  made  up. 
Sec.  275.  If  no  waste  be  found,  applicant  to  pay  cost,  hut  if 

waste  be  found,  judgment  against  applicant;  t^ 

nature. 
Sec.  276.  If  waste  wilful  or  fraudulent,  court  to  render  judgment 

for  double  the  amount  wasted. 
Sec.  277.  Action  against  administrator  on  official  bond  after 

final  settlement. 
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Sec.  278.  Upon  judament  against  administrator  execution  may 
be  Uoiedupon  his  private  property. 

See.  ^9.  Process  of  execution  to  he  appied  to  the  payment  of 
debt  of  person  suing ^  and  how  residue  to  be  appor- 
tioned. 

Sec.  280.  Ang  person  injured  may  sue  on  administrator's  bond 
in  name  of  the  territory. 

See.  281.  Misapplication  of  gold  dust  by  administrators;  meas- 
ure of  damages. 

Sec.  282.  What  probate  court  may  do  for  disobedience  to  any 
order  made  in  pursrmnce  of  any  act. 


Section  272.  ,  If,  upon  the  final  settlement  of  any  executor  or 
administrator,  there  be  not  sufficient  assets  to  pay  all  the  demands 
against  the  estate,  any  creditor  may,  at  any  time  before  the  end  of 
the  succeeding  term  of  the  court  after  which  such  final  settlement 
shall  have  been  made,  suggest  to  the  court  that  such  executor  or 
administrator  has  not  made  just  accounts  of  the  assets  in  his  hands, 
and  apply  for  an  inquiry  into  the  same. 

Sec.  273.  The  executor  or  administrator  shall  be  served  with 
a  notice  of  such  application,  setting  forth  the  substance  thereof, 
ten  days  before  the  same  shall  be  made  to  the  court ;  and  such 
notice  may  be  served  by  any  sheriff  or  constable,  or  any  competent 
witness,  who  shall  make  affidavit  to  such  service  by  delivering  to 
such  executor  or  administrator  a  copy  of  such  notice,  or  by  leaving 
a  copy  of  the  same  at  his  usual  place  of  abode,  with  some  white 
member  of  his  family  over  the  age  of  fifteen  years. 

Sec.  274.  Upon  such  application  the  court  shall  direct  an  issue 
to  be  made  up  whether  there  be  waste  or  not,  which  shall  be  tried 
as  demands  asainst  the  estate. 

Sec.  275.  If  no  waste  be  found,  the  applicant  shall  pay  the 
costs,  but  if  waste  be  found,  judgment  shall  be  rendered  in  favor 
of  the  applicant  against  such  executor  or  administrator  of  hia 
own  proper  estate  for  the  amount  wasted,  and  costs,  and  the 
money  collected  shall  be  applied  to  the  payment  of  the  debts  due 
the  applicant,  and  the  residue  shall  be  apportioned  among  the 
creditors. 

Sec.  276.  If  it  appear  that  such  waste  was  committed  wilfully 
or  fraudulently,  the  court  shall  render  judgment  for  double  the 
amount  wasted,  with  costs,  to  be  apportioned  as  aforesaid. 

Sec.  277.  If,  after  final  settlement  of  any  estate  found  to  be  sol- 
vent, any  creditor  or  other  person  interested  therein  may  bring 
action  of  waste,  or  a  suit  on  the  administrator's  bond,  and  assign 
and  prove  a  breach  of  the  condition,  any  wast«  or  mismanagement 
of  the  estate,  and  have  judgment  against  the  administrator  or  ex- 
ecutor as  his  or  their  securities  in  said  bond,  for  the  whole  value 
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oMhe  assets  wasted  or  mismanaged,  as  he  could  have  done  it  if 
the  whole  had  been  regularly  accounted  for,  with  costs. 

Sec.  278.  Upon  such  judgment,  execution  may  issue  against 
the  private  estate  of  the  executor  or  administrator  and  his  or  their 
securities,  and  the  settlement  of  such  executor  or  administrator 
shall  only  be  conclusive  so  far  as  he  had  applied  the  assets,  pur- 
suant to  the  orders  and  apportionment  made  by  the  court  for  the 
payment  of  debts. 

Sec.  279.  The  proceeds  of  all  executions  on  any  judgment  thus 
recovered  shall  be  applied  to  the  payment  of  the  debts  due  to  the 
person  suing,  and  the  residue  shall  be  apportioned  among  the 
creditors. 

Sec.  280.  The  bond  of  any  executor  or  administrator  may  be 
sued  on  the  instance  of  any  person  injured,  in  Xhe  name  of  the 
people  of  the  territory  of  Montana,  to  the  use  of  such  party,  for 
the  waste  or  mismanagement  of  the  estate,  or  other  breach  of  the 
condition  of  such  bond,  and  the  damages  shall  be  assessed  thereon 
as  on  bonds  of  collateral  conditions. 

Sec.  281.  When  any  such  executor  or  administrator  shall  have 
wasted  or  misapplied  any  gold  dust  received  in  his  hands  by  virtue 
of  his  trust  or  oflBce  of  executor  or  administrator,  in  all  such  cases 
the  value  of  such  gold  dust  in  the  United  States  treasury  notes 
shall  be  the  measure  of  damages. 

Sec.  282.  The  probate  court,  for  disobedience  of  any  order 
made  in  pursuance  of  this  act,  may  issue  attachments,  imprison 
the  body,  or  proceed  by  sequestration  of  lauds  and  goods,  and  may 
issue  all  necessary  and  proper  process  for  that  purpose,  directed 
to  any  county  in  the  territory,  and  cause  it  to  be  served  and  exe- 
cuted therein. 


ARTICLE  X. 


OF  APPEALS. 


Sec.  £83.  Appeal  from  the  probate  court. 

Sec.  284,.    Wtien  appeals  can  he  taken. 

See.  286.    What  affidavit  applicant  shall  file. 

Sec.  286.  Bond  of  appellant. 

Sec.  287.  Appeal  shall  not  be  a  svpersedeas  in  other  matters 

man  there  appealed. 
Sec.  288.  Clerk  to  transmit  transcript  to  district  court. 
Sec.  289.  District  court  to  hear  case  when  transcript  fled  itn 

days  before  commencement  of  term. 
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Sec,  290,  Clerk  of  district  court  to  certify  transcript  and  record 
and  send  judgment  of  district  court  to  probate  court. 

Sec,  891,  Powers  of  serving  partner  who  undertakes  the  man- 
agement of  partnership  estate. 

Sec,  292.  Probate  court  to  be  governed  by  provisions  of  this 
act. 

Section  2ot.  Appeals  shall  be  allowed  from  the  decisions  of  the 
probate  court  to  the  district  court  in  the  following  cases :  First. 
On  all  demands  against  the  estate.  Second.  On  all  settlements  of 
executors  and  administrators.  Third.  On  all  apoortionments  among 
creditors,  legatees,  or  distributees.  Fourth.  On  all  orders  direct- 
ing the  payment  of  legacies,  making  distribution,  or  making  allow- 
ances to  the  widow  or  minor  chilcfren.  Fifth.  On  all  orders  for 
the  Bale  of  personal  estate  because  distribution  cannot  be  made  in 
kind.  Sixth.  On  all  orders  for  the  sale  of  real  estate.  Seventh. 
On  all  judgments  for  waste.  Eighth.  On  proceedings  to  recover 
balances  escheated  to  the  people.  Ninth.  On  all  orders  revoking 
or  granting  letters  testamentary  or  of  administration.  Tenth. 
On  all  orders  making  allowances  for  the  expenses  of  administra- 
tion. Eleventh.  On  all  orders  for  the  specific  executions  of  con- 
tracts. Twelth.  On  all  orders  compelling  legatees  and  distributees 
to  refund ;  and  in  all  other  cases  where  there  shall  be  a  final  de- 
cision of  any  matter  arising  under  the  provisions  of  this  act. 

Sec.  284.  All  appeals  shall  be  taken  during  the  term  of  which 
the  decision  complained  of  is  made. 

Sec.  285.  The  applicant  for  such  appeal,  his  agent  or  attorney, 
shall  file  an  aflSdavit  that  the  appeal  is  not  made  for  the  mere  pur- 
pose of  vexation  or  delay,  but  because  the  affiant  believes  that  the 
appellant  is  aggrieved  by  the  decision  of  the  court. 

Sec.  286.  Every  such  appellant  shall  file  in  the  court  the  bond 
of  himself  or  some  other  person,  in  a  sum,  and  with  security  to  be 
approved  by  the  court,  conditioned  that  he  will  prosecute  the  ap- 
eal  with  diligence,  and  pay  the  debt,  damages,  and  costs  that  may 
e  adjudged  against  him.  This  act  shall  not  be  so  construed  as 
to  require  an  executor  or  administrator  to  enter  into  bond  in  order 
to  entitle  him  to  an  appeal. 

Sec.  287.  After  such  affidavit  and  bond  have  been  filed,  the  ap- 
peal shall  be  granted,  but  shall  be  a  supersedeas  in  any  other  mat- 
ter relating  to  the  administration  of  the  estate  except  that  from 
which  the  appeal  is  specially  taken. 

Sec.  288.  When  such  appeal  is  taken,  the  clerk  or  judge  shall 
transmit  to  the  clerk  of  the  district  court  a  certified  transcript  of 
the  record  and  proceedings  relating  to  the  cause,  together  with 
the  original  papers  in  his  office  relating  thereto. 

Sec,  289.  Upon  the  filing  of  such  transcript  and  papers  in  the 
oJBSce  of  the  clerk  of  the  district  court,  ten  days  before  the  first 
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day  of  the  term  thereof,  the  said  district  court  shall  proceed  to 
hear  and  determine  the  same  anew,  without  regarding  any  error, 
defect,  or  other  imperfection  in  the  proceedings  of  the  probate 
court. 

Sec.  290.  After  the  said  district  court  shall  hear  and  determine 
the  same,  the  clerk  thereof  shall  certify  a  transcript  of  the  record 
of  the  judgment  and  proceedings  of  said  district  caurt,  together 
with  the  original  papers,  to  the  court  whence  the  appeal  was  taken, 
who  shall  proceed  according  to  decision  of  the  said  district  court. 

Sec.  291.  All  surviving  partners  who  undertake  the  manage- 
ment of  partnership  estates,  as  provided  by  this  act,  and  their 
sureties,  shall  have  the  same  powers  as  are  conferred  upon,  and 
be  subject  to  the  same  duties,  penalties,  provisions,  and  proceed- 
ings as  are  enjoined  upon  or  authorized  against  executors  and 
administrators  and  their  securities  by  this  act,  so  far  as  the  same 
may  be  'applicable. 

Sec  292.  All  courts  in  this  territory  having  probate  jarisdic- 
tion,  and  the  clerk  thereof,  shall  be  governed  in  all  things  by  the 
provisions  of  this  act  as  far  as  they  may  be  applicable  to  their 
jurisdiction  and  duties. 

ARTICLE  XL  v 

OF   PUBLIC   ADMINISTRATORS. 

Sec,  S93.  Probate  court  may  appoint  public  administratar ; 
term  of  office. 

Sec,  ^54.  Public  administrator  to  make  oath  and  give  bond; 
unless  given  within  twenty  days,  may  be  removed. 

Sec.  S95.  Certificate  of  appointment,  oath,  and  bond  to  be  fikd 
and  recorded  in  county  recorder's  office  and  office  of 
probate  court ;  certificate  thereof  to  oe  evidence. 

Sec.  ^96,  Persons  injured  may  sue  on  bond  in  the  name  of  the 
territory. 

Sec.  297.  Public  administrator  removed  for  what  causes. 

Sec.  298.   What  compensation  for  services. 

Sec.  299.   When  may  he  be  indicted  and  fined. 

Sec.  800.  Duties  of  public  administrator. 

Sec.  801.  Subject  to  what  other  duties,  penalties,  and  provisions' 

Sec.  302.  Shall  have  power  to  administer  ocUh  and  receive  fees 
therefor. 

Sec.  303.  What  to  do  in  case  letters  testamentary  or  of  adminis- 
tration are  granted  to  some  other  person. 

Sec.  304*  Duty  of  civil  officers  in  regard  to  estates  of  deceased 
persons,  which  should  be  in  possession  of  public  ad- 
ministrator. 


LAWS  OF   MONTANA  TERRITORY.  369 

See.  306,  Public  (idministrator  may  institute  suits. 

See.  306.   When  it  appears  by  affidavit,  that  other  person  has 

property  of  estate ,  ^c. 
See.  307.  Smo  such  matter  to  be  tried,  and  what  judgment  ren- 

d,ered. 
Sec.  308.   What  done — if  judgment  be  against  right  of  adminis- 

I  trator. 
Sec.  309.  Appeal  to  the  district  court. 
Sec.  310.  Eeeognizance  of  appellant. 
See.  311.  Proceedings  on  appeal. 
See.  312.   When  may  issue  vxirrant  to  seize  property. 
See,  313.  Public  administrator  to  account. 
Sec.  314.   When  act  to  take  effect. 

Section  293.  Each  probate  court,  or  court  having  probate  juris- 
diction in  any  county,  may  appoint  a  public  administrator  for  its 
coanty,  who  shall  hold  his  office  for  two  years,  and  until  his  suc- 
cessor in  office  be  qualified. 

Sec.  294.  Before  entering  on  the  duties  of  his  office  he  shall 
take  oath  faithfully  and  honestly  to  discharge  the  duties  thereof, 
and  shall  enter  into  bond  to  the  people  of  the  territory  of  Montana, 
in  a  sum  tiot  less  than  ten  thousand  dollars,  with  two  or  more  se- 
curities approved  by  said  court,  conditioned  that  he  will  faithfully 
discharge  all  the  duties  of  his  office,  and  the  court  may  from  time 
to  time,  as  occasion  shall  require,  demand  additional  security  of 
such  administrator,  and,  in  default  of  giving  the  same  within 
twenty  days  after  required,  may  remove  said  administrator  and 
appoint  another. 

Sec.  295.  His  certificate  of  appointment,  official  oath,  and  bond, 
shall  be  filed  and  recorded  in  the  recorder's  office  of  the  county, 
also  in  the  office  of  the  probate  court,  and  copies  thereof  from 
either,  certified  under  the  seal  of  such  court,  or  from  the  recorder's 
office  under  his  seal,  shall  be  evidence. 

Sec.  296.  Any  person  injured  by  the  breach  of  such  bond  may 
sue  upon  the  same,  in  the  name  of  the  people  of  the  territory  of 
Montana,  for  his  own  usq  in  any  court  having  jurisdiction. 

Sec.  297.  Such  public  administrator  may  be  removed  from 
office  in  the  same  manner  and  for  the  same  causes  as  administra- 
tors in  other  cases. 

Sec.  298.  -  He  shall  receive  the  same  compensation  for  his  ser- 
vices as  may  be  allowed  bv  law  to  executors  and  administrators, 
unless  the  court  for  special  reasons  allow  a  higher  compensation. 

Sec.  299.  For  any  wilful  misdemeanor  in  office  he  may  be  in- 
dicted, and  fined  not  exceeding  one  thousand  dollars,  and  may  be 
imprisoned  until  such  fine  and  costs  are  paid. 

Sec.  300.  It  shall  be  the  duty  of  the  public  administrator  to 
take  into  his  charge  and  custody  the  estates  of  all  the  deceased 
47 
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persona  in  his  county  in  the  following  cases: — ^First.  When  «i 
stranger  dies  intestato  in  the  county,  without  relations  or  confi- 
dential  friends,  or  dies  leaving  a  will,  and  the  executor  named  i^ 
absent  or  fails  to  qualify.  Second.  When  persons  die  intestate, 
without  any  known  heirs,  and  administration  is  not  undertaken 
by  some  other  person.  Third.  When  persons  unknown  die,  or 
are  found  dead  in  the  county.  Fourth.  When  rnqney,  property, 
papers,  or  other  estate,  are  left  in  a  situation  exposed  to  loss  or 
damage,  and  no  other  person  administers  on  the  same.  Fifth. 
When  any  estate  of  any  person  who  has  died  elsewhere  is  left  in 
the  county,  liable  to  be  injured,  wasted,  or  lost,  or  is  not  in  the 
lawful  custody  of  some  responsible  person.  Sixth.  When,  from 
any  other  good  cause,  the  probate  court  shall  order  him  to  take 

f)ossession  of  any  estate  to  prevent  its  being  injured,  wasted,  pur- 
oined,  or  lost. 

Sec.  301.  In  addition  to  the  provisions  of  this  article,  he  and 
his  securities  shall  have  the  same  powers  as  are  conferred  upon, 
and  be  subject  to  the  same  duties,  penalties,  provisions,  and  pro- 
ceedings, as  are  enjoined  upon  authorized  agents,  executors,  and 
administrators,  by  this  act,  so  far  as  the  same  may  be  applicable. 

Sec.  302.  He  shall  have  power  to  administer  oaths  and  affirma- 
tions in  all  matters  relating  or  belonging  to  the  exercise  of  his 
office;  and  he  shall  be  allowed  the  same  fees  that  justices  of  the 
peace  are  allowed  for  like  duties. 

Sec.  303.  If  at  any  time  letters  testamentary  or  of  administra- 
tion be  legally  granted  on  such  estate  to  any  other  person,  he  shall, 
under  the  order  of  the  probate  court,  account  for,  pay,  and  deliver 
to  the  executor  or  admmistrator  thus  appointed,  all  money,  prop- 
erty, papers,  and  estate  of  every  kind  in  his  possession. 

Sec.  304.  It  shall  be  the  duty  of  all  civil  officers  to  inform  the 
public  administrator  of  all  property  and  estate  known  to  them 
which  is  liable  to  loss,  waste,  or  injury,  and  which  by  law  ought 
to  be  in  the  possession  of  the  public  administrator. 

Sec.  305.  The  public  administrator  shall  institute  all  manner  of 
suits  and  prosecutions  that  may  be  necessary  to  recover  the  prop- 
erty, debts,  papers,  or  other  estate  of  the  person  deceased. 

Sec.  306.  If  any  person  file  an  affidavit  before  probate  court 
that  he  has  reason  to  believe  that  any  other  person  is  unlawfully 
possessed  of  property  (describing  the  same  in  such  affidavit  a5 
truly  as  may  oe)  which  ought  to  be  committed  to  the  care  of  the 
public  administrator,  he  shall  issue  his  warrant  to  bring  such  per- 
son before  him  forthwith. 

Sec.  307.  When  such  person  shall  be  brought  before  the  court, 
the  matter  shall  be  tried  in  a  summary  way ;  and,  if  the  complaint 
be  found  true,  the  court  shall  render  judgment  that  the  property 
be  delivered  to  the  public-  administrator  to  be  administered,  an^l 
for  cost. 
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Sec.  308.  If  such  judgment  be  against  the  right  of  the  public 
administrator  to  such  property,  the  affiant  shall  pay  the  costs,  but 
each  judgment  shall  be  no  bar  to  the  administrator's  right  to  sue 
in  the  ordinary  form  in  the  proper  court  for  the  recovery  thereoT. 

Sec.  309.  If  the  judgment  of  the  court  be  against  the  person 
charged  with  the  possession  of  such  property,  he  shall  be  allowed 
an  appeal  to  the  district  court  on  tne  same  terms  and  with  like 
effect  as  in  appeals  from  judgments  in  ordinary  cases. 

Sec.  310.  The  recoccnizance  to  be  entered  into  by  the  appellant 
and  his  securities  may  be  in  the  following  form  : 

We,  the  undersigned, ,  as  principal,  and , 

-,  as  securities,  acknowledge  ourselves  indebted  to 


•,  public  administrator  for county,  in  the  sum  of 


dollars,  to  be  void  upon  this  condition :  whereas, has  ap- 
pealed from  the  juagment  of ,  a  justice  of  the  peace,  in 

a  proceeding  between ,  affiant,  and ,  defend- 
ant; now,  if,  on  such  appeal,  the  judgment  of  the  justice  be 
affirmed,  or  on  a  trial  anew  in  the  prooate  court  juagment  be 
given  against  the  appellant,  and  he  shall  satisfy  and  perform  the 
judgment  of  the  justice,  and  pay  the  cost  of  the  appeal,  then  this 
recognizance  shall  be  void,  otherwise  to  remain  in  full  force ;  which 
shall  be  signed  by  the  appellant  and  his  securities,  and  attested  by 
the  justice. 

Sec.  311.  When  an  appeal  is  allowed,  the  same  proceedings 
shall  be  had,  and  the  duty  of  the  justice  shall  be  the  same  as  ia 
appeals  from  judgments  in  justices  courts. 

Sec.  312.  If  the  person  against  whom  the  judgment  is  rendered 
cannot  be  found,  or  the  judgment  be  not  complied  with,  the  coort 
may  issue  his  warrant  to  seize  the  property  or  estate  and  ddiver 
it  to  the  public  administrator. 

Sec.  313.  The  probate  court  may  at  any  time  order  the  public 
administrator  to  account  for  and  deliver  all  money  and  property 
of  an  estate  in  his  bands  to  the  heirs,  or  to  any  execator  or  ad- 
ministrator rejgularly  appointed. 

Sec.  314.    This  act  snail  take  effect  from  and  after  the  first  day 
of  August,  A.  D.  1872. 
Approved  January  12, 1872. 


372  ANIMALS. 


CHAPTER  II. 

t 

An  Act  revising,  re-enacting,  and  codifying  the  gen- 
eral and  permanent  laws  of  Montana  Territory. 

ANIMALS. 

(See  post  chapters  64  and  90.) 

AN  ACT  to  prevent  raDcbmen  and  stable-keepers  from  using  stock  left  with 

them,  without  the  consent  of  the  owners. 

Section  1.  That  if  any  person  keeping  a  public  ranch  or  stable 
shall  use,  or  allow  to  be  used,  without  the  consent  of  the  owner, 
any  horse,  ox,  mule,  or  ass,  that  may  have  been  left  with  him  to 
be  ranched  or  fed,  he  shall  forfeit  to  the  owner  all  ranch  or  stable 
fees  that  may  be  due  upon  such  animal  used,  and  the  additional 
sum  of  twenty-five  dollars  for  each  day  such  animal  may  have  been 
used,  to  be  collected  in  the  same  manner  as  other  debts. 


CHAPTER  III. 

AN  ACT  to  regulate  the  sale  of  horses,  mules,  asses,  jennies,  and  cattle,  at  aaction, 

in  Montana  Territory. 

Sec.  1,  Any  person  may  he  licensed  to  sell  stock  at  auction. 
Sec.  2.  Persons'  names  who  offer  stock  to  be  recorded. 
Sec.  J.  Auction  keeper  entitled  to  charge  for  recording. 
Sec.  4"  ^'^y  0^^  violating  this  act  to  be  fined. 

Section  1.  Any  person  who  may  be  licensed  in  this  territory  to 
keep  an  auction  where  horses,  mules,  asses,  jennies,  and  cattle,  are 
sold  at  auction,  shall  open  a  book  called  a  Stock  Register,  in  which 
he  shall  describe  minutely  every  animal  he  shall  offer  for  sale,  and 
before  proceeding  to  sell  the  same. 

Sec.  2.  In  such  register  shall  be  recorded  the  person's  name 
who  brings  forward  such  animal  for  sale,  and  whether  or  not  he 
is  the  owner  of  the  same,  and  if  not  the  owner,  the  name  of  the 
owner,  with  his  residence ;  also  the  color,  brand  or  mark,  size 
and  age,  as  near  as.  may  be,  of  the  animal  so  o£fered  for  sale. 

Sec.  3.  The  keeper  of  such  auction  shall  be  entitled  to  charge 
and  receive  for  the  registering  each  animal  so  entered  in  his  regis- 
ter, before  he  shall  oflFer  the  same  for  sale,  the  sum  of  twenty-five 
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cents ;  and  all  "  stock  registers  "  shall  be  open  for  inspection  and 
reference  to  any  person  who  may  wish  to  examine  the  same,  and 
shall  be  evidence  in  any  court  where  the  trial  of  the  rights  of 
property  may  be  had. 

Sec.  4.  Any  person  who  shall,  after  the  passage  of  this  act, 
offer  for  sale  at  auction  any  animal  named  in  section  one  of  this 
act,  without  first  having  complied  with  the  requirements  of  this 
act,,  shall,  upon  conviction  thereof  before  any  court  of  proper 
jurisdiction,  be  fined  in  the  sum  of  fifty  dollars,  to  be  collected 
as  other  fines,  and  paid  into  the  county  treasury  for  the  use  of 
the  county. 


CHAPTER  IV. 

AN  ACT  to  prevent  the  trespassing  of  animals  upon  private  property. 

See,  1,  Owner  of  animala  liable  in  damages  for  trespass  on 

land. 
See.  S,  Owner  of  enclosure  liable  for  injury  of  animals;    may 

take  up  and  keep  animals  doing  damage. 
Sec,  3.  Two  or  more  persons  cultivating  lands  shall  not  place 

animals  up6n  it. 

Section  1.  If  any  horse,  mule,  jack,  Jennie,  hog,  sheep,  or  any 
kind  of  neat  cattle,  shall  break  into  any  ground  inclosed  by  a 
lawful  fence,  the  owner  or  manager  of  such  animal  shall  be  liable 
to  the  owner  of  such  enclosed  premises  for  all  damages  sustained 
by  such  trespass ;  and  if  the  trespass  be  repeated,  by  the  neglect 
of  the  owner  or  manager  of  such  animals,  he  or  she  or  they  shall, 
for  the  second  or  every  subsequent  oflFence  or  trespass,  be  sub- 
ject to  double  the  damages  of  such  trespass  to  the  owner  of  said 
premises. 

Sec.  2.  If  any  owner  or  occupier  of  any  grounds  or  crops 
trespassed  upon,  by  animals  entering  upon  or  breaking  into  his  or 
her  or  their  inclosure,  whether  the  same  be  inclosed  by  a  lawful 
fence  or  not,  shall  maim  or  materially  injure  the  animal  or  animals 
80  trespassing,  he,  she,  or  they,  shall  be  liable  to  the  owner  or 
owners  of  such  stock  for  all  damages  and  for  the  costs  accruing 
from  a  suit  for  damages,  when  necessarily  resorted  to  for  their 
recovery :  Provided,  The  owner  or  occupier  of  such  grounds  or 
crops  so  damaged  and  so  trespassed  upon  may  take  up  and  safely 
keep,  at  the  expense  of  the  owner  or  owners  thereof,  after  due 
notice  to  said  owners  of  such  animals,  or  as  many  of  them  as  may 
be  necessary  to  cover  the  damages  he  may  have  sustained,  for  ten 
days;  the  same  may  be  posted  under  the  estray  laws  of  the  terri- 
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tory,  and,  before  restitution  shall  be  bad  by  the  owner  or  owners 
of  such  animals,  all  damages  done  by  them,  as  well  as  the  expense 
of  posting  and  keeping  them,  shall  oe  paid.  Any  justice  of  the 
peace  in  the  township  or  precinct  shall  have  jurisdiction  of  all 
such  reclamation  of  animals,  together  with  the  damages,  expenses 
of  keeping  and  posting  the  same,  when  the  amount  claimea  does 
not  exceed  one  hundred  dollars. 

Sec.  3.  When  two  or  more  persons  shall  cultivate  lands  under 
one  inclosure,  neither  of  them  shall  place  or  cause  to  be  placed 
any  animal  on  his,  her,  or  their  ground,  to  the  injury  or  damage 
of  the  other  or  others,  but  shall  be  liable  for  all  damages  thos 
sustained  by  the  other  or  others,  and  if  repeated  after  due  notice 
is  given,  and  for  every  subsequent  repetition,  double  damages,  to 
be  recovered  in  any  court  having  jurisdiction. 


CHAPTER  V. 

AN  ACT  concerning  stallionB. 

Sec,  1.  StaUion,  mtUe,  or  jack,  not  to  run  at  large. 

Sec.  S.  Any  person  may  castrate  horse  or  jack  found  at  large. 

Section  1.  If  any  stallion  or  stud  horse,  ridgling,  or  any  un- 
altered male  mule  or  jackass  over  the  age  of  two  years,  be  found 
running  at  large,  the  owner  shall  be  fined  for  the  first  offence  ten 
dollars,  and  for  each  subsequent  offence  not  more  than  fifty  nor 
less  than  twenty-five  dollars,  to  be  recovered  by  civil  action,  before 
a  justice  of  the  peace,  in  the  name  of  any  person  who  will  prose- 
cute for  the  same,  one-half  to  his  own  use  and  the  other  half  to 
the  use  of  the  county. 

Sec.  2.  Any  person  may  take  up  any  such,  horse,  mule,  or 
jackass  found  running  at  large,  and  if  not  claimed  in  five  days, 
may  castrate  him,  such  castration  being  performed  in  the  usual 
manner,  so  that  the  life  of  the  abimal  be  endangered  as  little  as 
possible. 

CHAPTER  VI. 

ATTORNEYS. 
AN  ACT  concerning  Attorneys  and  ConnsellorB-at-Law. 

Sec.  1.  No  person  permitted  to  practice  as  an  attorney  mthovt 

license. 
Sec.  S,  No  one  to  receive  license  without  certificate  of  moral 

character. 
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See.  3.  Supreme  court  to  appoint  examining  committee. 
Sec.  4^  Clerk  of  supreme  court  to  keep  record  of  names. 
Sea,  5.  No  one  to  practice  whoee  name  not  on  roll. 
Sec  6.  Attorney  not  paying  over  money  way  be  atrickefi  from 

the  roU. 
Sec.  7.  derk  to  notify  attorney  of  charges  against  him. 
Sea,  8.  Officers  of  court  subject  to  same  process  as  others,  but 

privileged  from  arrest  during  court. 
Sec.  9.  Attorneys  in  other  states — how  admitted. 
Sec.  10.  Any  person  not  licensed  receiving  fees  may  be  sued  for 

trd>U  amounty  and  prosecuted  for  signing  name  of 

judge  or  attorney. 
Sec.  11.  No  renewal  of  license  required. 
Sec.  12.  Attorneys  of  adjacent   states   admitted    to   transact 

business. 
Sec.  13.  Attorneys  to  be  admitted  to  prisoners. 
See.  14^  No  attorney  to  become  security  on  bonds. 
Sec.  IS.  To  have  lien  on  judgment  for  fees. 

Section  1.  No  person  shall  be  permitted  to  practice  as  an  at- 
torney and  counsellor  at  law,  or  to  commence,  conduct,  or  defend 
any  action,  suit,  or  plaint,  in  which  he  is  not  a  party  concerned, 
in  any  court  of  record  within  this  territory,  either  by  using  or 
subscribing  his  own  name,  or  the  name  of  any  other  person,  with- 
out previously  having  obtained  a  license  for  that  purpose  from 
some  two  of  tne  justices  of  the  supreme  court,  which  license  shall 
constitute  the  person  receiving  tne  same  an  attorney  and  coun- 
sellor at  law,  and  shall  authorize  him  to  appear  in  all  the  courts 
of  record  within  this  territory,  and  there  to  practise  as  an  attor- 
ney and  counsellor  at  law,  according  to  the  laws  and  customs 
thereof,  for  and  during  his  good  behavior  in  said  practice,  and  to 
demand  and  to  receive  all  such  fees  as  an  attorney  and  counsellor 
at  law  in  this  territory. 

Sec.  2.  No  person  shall  be  entitled  to  receive  license  as  afore- 
said until  he  shall  have  obtained  a  certificate  fronf  the  court  of 
some  county,  of  his  good  moral  character,  also  a  certificate  from 
one  or  more  reputable  counsellors  at  law,  that  he  has  been  engaged 
in  the  study  of  law  for  two  successive  years  prior  to  the  making 
of  such  application. 

Sec.  3.  It  shall  be  the  duty  of  the  supreme  court  to  appoint 
a  standing  committee  of  three  attorneys  at  law  for  each  judicial 
district  of  this  territory,  whose  duty  it  shall  be  to  examine  all 
applicants  for  license  as  aforesaid,  and  if,  upon  such  examination, 
a  majority  of  such  committee  shall  deejn  the  applicant  qualified 
to  practise  as  an  attorney  and  counsellor  at  law  in  the  courts  of 
this  territory,  they  shall  sign  a  certifiaite  to  that  effect,  and  trans- 
mit the  same  to  the  clerk  of  the  supreme  court. 
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Sec.  4.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court 
to  make  out  and  keep  a  roll  or  record,  stating  at  the  head  or  com- 
mencement thereof  that  the  persons  whose  names  are  therein  writ- 
ten have  been  regularly  licensed  and  admitted  to  practise  as  attor- 
neys and  counsellors  at  law  within  this  territory^  and  that  they 
have  duly  taken  the  oath  to  support  the  Constitution  of  the 
United  States  and  the  organic  act  of  this  territory,  and  also  the 
oath  of  office  prescribed  by  law,  which  shall  be  certified  and  en- 
dorsed on  said  license. 

Sec.  5.  And  no  person  whose  name  is  not  subscribed  to  or 
written  on  the  said  roll  with  the  day  and  the  year  when  the  same 
was  subscribed  thereto,  or  written  thereon,  shall  be  suflFered  or 
admitted  to  practise  as  an  attorney  or  counsellor  at  law  within 
this  territory,  under  the  penalty  hereinafter  mentioned,  anything 
in  this  act  to  the  contrary  notwithstanding;  and  the  justices  of 
the  supreme  court  in  open  court  shall  have  power,  at  their  discre- 
tion, to  erase  the  name  of  any  attorney  or  counsellor  at  law  from 
the  roll  for  raal-conduct  in  his  profession. 

Sec.  6.  In  all  cases  where  an  attorney  of  any  court  of  this 
territory,  or  solicitor  in  chancery,  shall  have  received  or  may 
hereafter  receive,  in  his  said  office  of  attorney  or  solicitor,  in  the 
course  of  collection  or  settlement,  any  money  or  other  property 
belonging  to  any  client,  and  shall,  upon  demand  made,  and  a  tender 
of  his  reasonable  fees  and  expenses,  refuse  or  neglect  to  pay  over 
or  deliver  the  same  to  the  said  client,  or  to  any  person  duly 
authorized  to  receive  the  same,  it  shall  be  lawful  for  any  person 
interested  to  apply  to  the  supreme  court  of  this  territory  for  a 
rule  upon  the  said  attorney  or  solicitor  to  show  cause,  at  a  time 
to  be  fixed  by  the  said  court,  why  the  name  of  said  attorney  or 
solicitor  should  not  be  stricken  from  the  roll,  a  copy  of  wnich 
rule  shall  be  duly  served  on  said  attorney  or  solicitor  at  least  ten 
days  previous  to  the  day  upon  which  said  rule  shall  be  made  re- 
turnable ;  and  if,  upon  said  rule,  it  shall  be  made  to  appear  to  the 
said  court  that  such  attorney  or  solicitor  haa  improperly  neglected 
or  refused  to  pay  over  or  deliver  said  money  or  property  so  de- 
manded as  aforesaid,  it  shall  be  the  duty  of  said  court  to  direct 
that  the  name  of  said  attorney  or  solicitor  be  stricken  from  the 
roll  of  attorneys  in  said  court. 

Sec.  7.  Every  attorney,  before  his  name  is  stricken  oflF  the  roll, 
shall  receive  a  written  notice  from  the  clerk  of  the  supreme  court 
stating  distinctly  the  grounds  of  complaint,  or  the  charges  ex- 
hibited against  him,  and  he  shall,  after  such  notice,  be  heard  in  his 
defence  and  allowed  reasonable  time  to  collect  and  prepare  testi- 
mony for  his  justification ;  and  anv  attorney  whose  name  shall  at 
any  time  be  stricken  from  the  roll  by  order  of  the  court,  in  the 
manner  aforesaid,  shall  be  considerea  as  though  his  name  had 
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never  been  written  thereon,  until  such  time  as  the  said  justice,  in 
open  court,  shall  authorize  him  to  sign  or  subscribe  the  same. 

Sec.  8.  All  attorneys  or  counsellors  at  law,  judges,  clerks,  and 
sheriffs,  and  other  officers  of  the  several  courts  within  this  terri- 
tory, shall  be  liable  to  be  arrested  and  held  to  bail,  and  shall  be 
subject  to  the  same  legal  process,  and  may,  in  all  respects,  be 
prosecuted  and  proceeded  against  in  the  same  court  and  in  the 
same  manner  as  other  persons  are,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding :  Provided,  nevertneless,  said  judge, 
counsellors,  and  attorneys  of  said  court,  shall  be  privileged  from 
arrest  while  attending  courts,  and  while  going  to  and  returning 
from  court. 

Sec.  9.  Any  person  producing  a  license  or  other  satisfactory 
voucher  proving  that  he  hath  been  regularly  admitted  an  attor- 
ney at  law  in  any  court  of  record  within  the  United  States,  that 
he  is  of  good  moral  character,  may  be  license<l  and  permitted  to 
practice  as  a  counsellor  and  attorney  at  law  in  any  court  in  this 
territory  without  examination. 

Sec.  10.  If  any  person  not  licensed  as  aforesaid  shall  receive 
any  money  or  any  species  of  property  as  fee  or  compensation 
for  services  rendered  or  to  be  rendered  by  him  as  attorney  or 
counsellor  at  law  within  this  territory,  all  money  so* received  by 
him  shall  be  considered  as  money  received  to  the  use  of  the  per- 
son paying  the  same,  and  may  be  recovered  back  with  costs  of 
suit  by  an  action  for  money  had  and  received,  and  all  property 
conveyed  or  delivered  for  the  purpose  aforesaid,  or  tne  value 
thereof,  may  be  recovered  back  with  costs  of  suit  by  the  person 
conveying  or  delivering  the  same,  by  action  of  detenue  or  trover 
and  conversion,  and  the  person  receiving  such  money  or  property 
shall  forfeit  threefold  the  amount  or  value  thereof,  to»be  recovered 
with  costs  of  suit  before  any  magistrate,  if  within  a  magistrate's 
jurisdiction,  but  if  not,  in  any  court  of  record  within  the  terri- 
tory, by  action  of  debt  qui-tam,  the  one-half  to  the  use  of  the  per- 
son who  shall  sue  for  and  recover  the  same,  and  the  other  half  to 
the  use  of  the  county  in  which  such  suit  shall  be  brought,  and  if 
any  person  shall  sign,  or  cause  to  be  signed,  the  name  of  any  at- 
torney, or  either  of  the  judges  of  the  supreme  court,  to  any  certifi- 
cate or  license  provided  for  in  this  act,  with  ah  intent  to  deceive, 
such  person  shall  be  deemed  guilty  of  forgery,  and  shall  be  prose- 
cuted and  punished  accordingly. 

Sec.  11.  Plaintiff  shall  have  the  liberty  of  prosecuting,  and 
defendant  shall  have  the  privilege  of  defending  in  their  propei' 
persons,  and  nothing  herein  contained  shall  be  so  construed  as  to 
affect  any  person  heretofore  admitted  to  the  degree  of  attorney  or 
counsellor  at  law  in  this  territory,  so  as  to  subject  them  to  further 
examination,  or  to  make  it  necessary  for  them  to  renew  their 
license. 
48 
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Sec.  12.  Whenever  any  counsellor  at  law  residing  in  any  of 
the  adjacent  states  or  territories  may  have  any  boainess  in  any 
of  the  courts  of  this  territory,  he  may  be  admitted  on  motion  for 
the  purpose  of  transacting  such  business  and  none  other. 

Sec.  13.  All  public  officers,  sheriffs,  coroners,  jailers,  consta- 
bles, or  other  officers  or  persons,  having  in  custody  any  person 
committed,  imprisoned,  or  restrained  of  his  liberty,  for  any  al- 
leged cause  whatever,  shall  admit  any  practising  attorney  at  law 
in  this  territory  whom  such  person  restrained  of  his  liberty  may 
desire  to  see  or  consult,  to  see  and  consult  such  person  so  im- 
prisoned  alone  and  in  private,  at  the  jail,  or  other  place  of  custody. 
Any  officer  violating  this  provision  shall  forfeit  and  pay  one  hun- 
dred dollars  to  the  person  aggrieved,  to  be  recovered  by  action  of 
debt  in  any  court  of  competent  jurisdiction. 

Sec.  14.  No  attorney  or  counsellor  at  law  or  solicitor  in  chan- 
cery shall  become  security  in  any  bond  or  recognizance  of  any 
sheriff',  constable,  or  coroner,  or  in  any  bond  or  recognizance  for 
the  appearance  of  any  person  or  persons  charged  with  any  public 
offence,  or  upon  any  oond  or  recognizance  authorized  by  any 
statute  to  be  taken  for  the  payment  of  aol^  sum  of  money  into 
court  in  default  of  the  principal,  without  the  consent  of  the  judge 
of  the  district  court  first  had,  approving  said  security. 

Sec.  15.  All  attorneys  and  counsellors  at  law  shall  have  a  lien 
upon  all  moneys  in  their  hands,  and  upon  all  judgments  they 
may  have  obtained  for  any  clients  for  any  fees  or  balance  of  fees 
due  or  to  become  due,  for  any  professional  services  rendered  by 
them  in  any  court  or  courts  of  this  territory ;  such  lien  to  be 
deemed  to  attach  from  the  commencement  of  such  action  or  the 
performance  of  such  services ;  and  shall  extend  to  and  include 
reasonable  feea  therefor :  Provided,  That  notice  of  lien  claimed 
upon  any  judgment  shall  be  filed  in  the  office  of  the  clerk  of  the 
court  in  which  the  judgment  is  obtained,  or  with  the  probate 
judge  or  justice  of  the  peace  rendering  judgment,  within  three 
days  after  final  judgment  shall  have  been  entered,  and  it  is  hereby 
made  the  duty  of  tne  clerk  of  the  court,  probate  judge,  or  justice 
of  the  peace,  with  whom  such  notice  shall  be  filed,  to  endorse  on 
such  notice  the  date  of  filing,  and  to  file  the  same  with  the  papers 
pertaining  to  the  cause.  And,  in  case  notice  of  lien  shall  not  be 
nled  as  aforesaid,  the  lien  shall  not  attach  to  such  judgment. 
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CHAPTER  VII. 

DISTRICT  ATTORNEYS. 

AN  ACT  creating  the  office  of  District  Attorney,' in  each  of  the  organized  jadicial 

districts  of  Montana  Territory. 

Sec.  1.  A  diatriot  attorney  for  each  organized  district 

See.  2,  To  execute  and  file  bond. 

See.  3.  To  proeecuie  in  behalf  of  the  people ;  eign  all  indict- 

ments. 

Sec.  4^  To  give  opinions  to  officers  and  collect  recognizances. 

Sec.  6.  To  receive  salary  in  certain  fees. 

See.  6.  Fees  of  district  attorney. 

Section  1.  There  shall  be  a  district  attorney  for  each  of  the 
organized  districts  as  now  established  by  law.  They  shall  hold 
their  offices  for  the  titm  of  two  years,  and  until  their  successors 
are  elected  or  appointed  as  required  by  law. 

Sec.  2.  They  shall  each,  before  entering  upon  the  duties  of 
their  offices,  execute  and  file  with  the  judge  of  their  respective 
districts  a  bond,  to  be  approved  by  said  judge,  with  one  or  more 
sureties,  in  the  sum  of  nve  thousand  dollars,  conditioned  that 
they  will  well  and  truly  pay  over  all  moneys  collected  by  them  as 
such  district  attorneys,  ana  for  the  faithful  performance  of  their 
duties;  which  bond  shall  be  forwarded  by  said  judge,  and  filed 
ia  the  office  of  the  secretary  of  the  territory. 

Sec.  3.  They  shall  be  public  prosecutors  in  their  respective 
districts,  and  snail  sign  all  bills  of  indictment  that  may  be  found 
by  the  grand  jury,  and  prosecute  and  defend  on  behalf  of  the 
people  all  public  prosecutions  and  civil  suits  arising  in  their  dis- 
tricts before  the  supreme  and  district  courts,  wherein  the  people 
of  this  territory  are  a  party. 

Sec.  4.  They  shall,  when  required  by  any  member  of  the 
grand  jury,  give  their  opinion  to  them  on  any  matter  of  law  per- 
taining to  their  duties  as  grand  jurors,  and  shall  be  the  legal  ad- 
visers of  territorial,  county,  and  township  officers,  and  shall,  when 
requested  by  anjr  territorial,  county,  or  township  officer,  give  to 
them  their  opinion  on  any  matter  of  law  pertaining  to  their  du- 
ties, without  fee  or  reward.  They  shall  also  prosecute  on  behalf 
of  the  people  all  forfeited  recognizances,  and  shall  receive  ten  per 
centum  of  all  moneys  collected,  and  ten  per  cent,  on  all  forfeited 
bonds  and  recognizances  and  undertakings  wherein  the  people  are 
a  party,  or  necessarily  involved  in  the  action. 

Sec.  5.    They  shall  receive  an  annual  salary  of  fifteen  hundred 
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dollars,  payable  quarterly,  out  of  the  territorial  treasury,  out  of 
any  moneys  not  otherwise  appropriated,  upon  an  order  drawn 
upon  the  territorial  treasurer  by  any  judicial  district  judge  of 
their  respective  districts.  They  shall  be  entitled  to  the  following 
fees,  to  wit :  For  every  conviction  of  felony  where  the  punish- 
ment is  death,  fifty  dollars  ;  for  every  conviction  of  felony  where 
the  punishment  is  other  than  death,  twenty-five  dollars;  aad  for 
every  misdemeanor  the  sum  of  Bfbeen  dollars ;  payable  out  of  the 
county  treasury  where  the  offence  shall  have  been  committed,  as 
other  moneys  are  drawn  and  paid  out  of  said  treasury. 

Sec.  6.  The  district  attorneys  of  the  several  judicial  districts 
of  this  territory  are  hereby  authorized  to  appoint  deputy  prose- 
cuting attorneys  in  each  county  (of  their  respective  districts), 
whose  duty  it  shall  be  to  prosecute  all  preliminary  examinations 
in  criminal  cases  and  misdemeanors  in  said  counties,  and  shall  re- 
ceive such  fees  as  are  allowed  by  law  for  such  services ;  but  in  all 
cases  where  the  prosecuting  attorney  of  the  district  can  (do  so) 
it  shall  be  his  duty  to  be  present  in  person  at  the  final  trial  in 
court. 

CHAPTER  VIII. 

TERRITORIAL  AUDITOR  AND  TREASURER. 

AN  ACT  defining  the  duties  of  Territorial  Auditor  and  Territorial  Treasurer  of 

the  Territory  of  Montana. 

Sec,  1,  Auditor  to  issite  no  warrants  without  express  authority. 
Sec.  2,  Auditor  to  keep  record  of  warrants  and  report  to  ih 

legislature. 
Sec,  3.  To  furnish  collectors  of  counties  with  blanks. 
Sec.  4"  Auditor  to  prosecute  all  delinquent  collectors  or  debtors. 
Sec.  S.  To  audit  au  claims  against  treasury. 
Sec.  6.  To  be  custodian  of  books,  records,  and  property  of  the 

territory. 
Sec.  7.  To  furnish  the  governor  with  information  regarding 

revenue. 
See.  8.  Shall  report  to  the  legislature  state  of  revenue  and  in- 

come;  guilty  of  misdemeanor  for  not  reporting. 
Sec.  9.  Auditor  and  treasurer  to  perform  aU  duties  required  by 

law  ;  auditor  to  state  amount  against  ddinquerU^ 

and  keep  office  open  to  governor  and  legislature. 
Sec.  10.  Keep  office  at  the  capital. 
Sec.  11.  Auditor  shall  make  quarterly  report  of  expenses. 
Sec.  12.  Auditor  to  receive  salary  and  certain  fees. 
Sec.  IS.  Additional  compensation. 
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Sec.  14*  Treasurer  to  pay  warrants  on  order  presented  and  ren- 
der quarterly  accounts. 

See.  16.  List  of  warrants  ready  for  payment  to  be  posted  on 
door  of  office. 

Sec.  IS.  Trea^surer  to  keep  office  at  seat  of  government  and  open 
to  governor  and  legislature. 

Sec.  17.  To  make  quarterly  reports. 

Sec.  18.  To  give  receipts  for  money  paid  in. 

Sec.  19.  Salary  of  treasurer. 

Sec.  fSO.  Auditor  and  treasurer  to  have  access  to  each  other's 
offices. 

Sec.  21,  Authority  to  administer  oaths  by  auditor  and  treasurer. 

Sec.  22.  Auditor  to  give  bond;  approval  of  same. 

Sec.  8S.  Treasurer  to  give  bond;  approval  of  same. 

Sec.  24,  Auditor f  treasurer ^  and  superintendent  of  public  in- 
struction, to  report  to  governor. 

Sec.  25.  End  of  fiscal  year. 


Section  1.  Thatithe  auditor  of  the  territory  Bhall  issue  no 
warrants  drawn  upon  the  territorial  treasurer  in  favor  of  any 
person,  without  express  authority  of  law,  and  then  shall  specify 
the  name  of  the  party,  the  service  performed  for  which  the  same 
is  issued,  with  the  amount  and  numoer  of  the  warrant. 

Sec.  2.  The  auditor  shall  keep  a  record  of  all  warrants  issued 
by  him,  and  shall  report  to  the  legislative  assembly  of  the  terri- 
tory, at  the  commencement  of  each  session  thereof,  the  number 
and  amount  of  warrants  issued  by  him,  and  under  what  law  the 
same  have  been  issued. 

Sec.  3.  The  territorial  auditor  shall  furnish  the  collector  of 
each  county  or  district  with  blank  licenses  and  receipts  for  money 
collected  or  to  be  collected,  subscribed  by  himself,  taking  the  col- 
lector s  receipt  of  the  counties  for  the  same. 

Sec.  4.  He  shall  direct  prosecution  in  the  name  of  the  terri- 
tonr  against  all  delinquent  collectors  of  the  territorial  revenue, 
ana  against  all  debtors  of  the  territory,  or  persons  being  in  pos- 
session of  the  public  funds,  money,  or  property,  who  may  neglect 
or  refuse  to  pay  or  deliver  the  same  to  the  proper  officer. 

Sec.  5.  He  shall  audit  all  claims  against  the  treasury,  and 
when  the  law  recognizes  a  claim,  but  no  appropriation  has  been 
made  therefor,  shall  settle  the  claim  and  give  the  claimant  a  cer- 
tificate thereof,  and  report  the  same  to  the  legislative  assembly. 

Sec.  6.  He  shall  be  the  custodian  of,  and  shall  keep  all  books, 
papers,  records,  documents,  vouchers,  and  all  conveyances,  leases, 
mortgages,  bonds,  and  other  securities  appertaining  to  the  fiscal 
affairs  and  property  of  the  territory,  which  are  not  required  bv 
law  to  be  kept  in  some  other  office ;  and  to  have  charge  of  all 
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other  property  of  the  territory  where  no  other  provision  is  made 
by  law  for  its  custody. 

Sec.  7.  He  shall  furnish  to  the  governor,  on  his  requisition, 
information  in  writing  upon  any  subject  connected  with  his  office, 
and  suggest  to  the  governor,  or  to  the  legislative  assembly,  plans 
for  improvement  and  management  of  the  public  revenue  and 
property. 

Sec.  8.  He  shall  report  to  the  legislative  assembly,  at  its  regu- 
lar session  in  this  territory,  and  at  such  other  times  as  it  may 
require,  a  complete  statement  of  the  revenue,  funds,  income,  tax- 
able property,  and  other  resources  of  the  territory,  and  of  the 
property  of  the  territory  known  to  his  office;  and  of  the  public 
revenue  and  expenditures  of  the  territory  since  his  last  report, 
up  to  the  Monday  immediately  preceding  each  regular  session, 
with  a  detailed  estimate  of  the  expenditures  to  be  defrayed  by 
the  treasury  for  the  ensuing  year,  specifying  each  object  of  ex- 
penditure, arid  distinguishing  between  such  as  are  provided  for 
oy  appropriations,  and  such  as  are  by  law  required  to  be  provided 
for,  and  the  amount  of  probable  deficiency  of  any  former  appro- 
priations. He  shall  maKe  a  full  detailed  statement  of  all  expend- 
itures, claims,  and  demands  by  him  audited  and  allowed ;  and 
shall,  in  his  report,  give  separately  the  items  and  claims  of  each 
and  all  persons  in  whose  favor  he  has  audited  any  demand,  and 
under  what  law  allowed,  and  the  date  of  the  allowance.  Id  case 
any  auditor  or  treasurer  shall  fail  or  refuse  to  make  his  settle- 
ment or  statement  at  the  time  and  in  the  manner  required  in  this 
act,  he  shall  be  deemed  guilty  of  a  misdemeanor ;  and  if  he  shall  still 
refuse  to  settle,  upon  being  requested  by  the  legislative  assembly,  it 
shall  be  the  duty  of  the  president  of  the  council  to  issue  his  war- 
rant for  the  apprehension  of  such  auditor  or  treasurer,  and  cause 
them  or  either  of  them  to  be  brought  before  the  council  to  show 
cause  why  he  refuses  to  comply ;  and  the  president,  if  proper 
cause  is  not  shoy^n,  may  commit  him  or  them  to  the  territorial 
prison  until  he  or  they  snail  make  such  settlement. 

Sec.  9.  The  auditor  and  treasurer  shall  perform  all  other  duties 
which  may  from  time  to  time  be  required  of  them  by  law ,  and  if 
any  officer  who  is  accountable  to  the  treasurer  in  respect  to  any 
money  or  property  neglects  to  render  his  accounts  to  the  auditor 
within  the  time  prescribed  by  law,  or  if  no  such  time  be  ore- 
scribed  by  law,  then  within  twenty  days  after  he  be  requirea  so 
to  do  by  the  auditor,  the  auditor  shall  state  an  amount  against 
him  from  the  books  of  the  auditor's  office,  charging  ten  per  cent, 
damages  on  the  whole  sum  appearing  due,  and  interest  at  the  rate 
of  ten  per  cent,  per  annum  on  the  aggregate  from  the  time  when 
the  account  should  have  been  rendered;  all  of  which  shall  be  re- 
covered by  an  action  brought  on  such  account  stated,  or  on  the 
official  bond  of  the  officer.     If  any  such  officer  fails  to  pay  into 
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the  treasury  the  amount  received  by  him  within  the  time  pre- 
scribed by  law,  or,  having  settled  an  account  with  the  auditor, 
faila  to  pay  the  amount  due  from  him,  the  auditor  shall  charge 
him  twenty  per  cent/  damages  on  the  amount  due,  with  interest 
OD  the  aggregate,  from  the  time  the  first  sum  was  payable,  at  the 
rate  of  ten  per  cent,  per  annum ;  and  the  whole  may  be  recovered 
by  aa  action  brought  on  either  such  account  stated,  or  on  the 
official  bond  of  the  officer ;  and  he  shall  forfeit  his  commission ; 
the  penal  provisions  in  this  being  subject  to  any  legal  defence 
which  the  officer  may  have  against  the  account^as  stated  by  the 
auditor;  but  judgment  for  costs  shall  be  rendered  against  the 
officer  in  the  action,  whatever  be  its  result,  unless  he  rendered  an 
account  within  the  time  mentioned  in  this  section.  In  those  cases 
where  the  auditor  is  authorized  to  call  upon  persons  or  officers  for 
information  or  statements,  or  to  render  accounts,  he  may  issue  his 
requisition  therefor  to  the  person  or  officer  called  upon,  allowing 
reasonable  time,  which  being  served  as  a  notice  in  a  civil  action 
by  the  sheriff  or  any  constable  of  the  county  in  which  the  person 
or  officer  called  upon  resides  or  exercises  his  office;  and  the 
sheriff  or  constable  shall  return  the  notice  to  the  auditor  with 
the  service  endorsed  thereon,  which  shall  be  evidence  of  the 
making  of  the  requisition  therein  expressed.  All  things  pertain- 
ing to  the  auditor's  office  are  at  all  times  open  to  the  inspection 
of  the  governor  and  members  of  the  legislative  assembly  of  the 
territory  of  Montana ;  and  to  any  committee  appointed  by  either 
hoQse  of  the  legislative  assembly  appointed  to  examine  the  same. 

Sec.  10..  The  auditor  shall  keep  his  office  at  the  seat  of  govern- 
ment, and  shall  furnish  his  office  with  all  needful  blanks,  maps, 
books,  stationery,  fuel,  and  cases  for  books,  etc. 

Sec.  11.  The  auditor  shall  make  a  quarterly  report  of  the  ex- 
penses of  his  office,  specifying  each  item  and  to  whom  paid. 

Sec.  12.  The  auditor  shall  receive  a  salary  of  seven  hundred 
dollars,  which  shall  be  paid  quarterly  out  of  the  territorial 
treasury :  Provided,  That  any  person  desires,  desiring,  more 
than  one  warrant  to  be  issued  on  an  account  stated  for  any  entire 
service  performed,  said  auditor  shall  receive  from  the  person  so 
desiring  more  than  one  warrant,  the  sum  of  twenty-five  cents  for 
each  warrant  so  demanded. 

Sec.  13.  The  auditor  shall  receive,  in  addition  to  his  salary, 
five  per  cent,  of  all  the  warrants  issued  by  him. 

Sec.  14.  It  shall  be  the  duty  of  the  territorial  treasurer  to 
keep  a  book  in  which  he  siiall  enter  all  territorial  warrants  pre- 
sented for  payment,  which  shall  bear  date  subsequent  to  the 
thirty-first  day  of  October,  A.  D.  1867,  giving  the  name  of  the 
owner,  the  number  and  amount  of  the  warrants ;  and  they  shall 
he  paid  in  the  order  in  which  they  are  presented ;  and  to  keep  a 
true  account  of  all  money  received,  and  the  disbursements  thereof. 
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He  shall  render  his  accounts  to  the  auditor  for  settlement  quar- 
terly, or  oftener,  if  required ;  and  he  shall  also  report  to  the  legis- 
lative assembly  at  the  commencement  of  each  regular  session^ 
the  condition  of  the  treasury,  and  its  condition  for  the  preceding 
year. 

Sec.  15.  The  treasurer  shall  quarterly  post  upon  the  door*  of 
his  office,  and  publish  in  some  newspaper  puolished  at  the  seat  of 
government,  a  list  of  all  warrants  that  he  may  have  funds  in  the 
treasury  to  redeem  or  pay,  the  payment  of  which  has  not  been 
demanded  duriig  the  quarter  last ;  and  from  the  date  of  such 
notice  the  interest  on  all  such  warrants  thus  posted  shall  cease ; 
but  the  treasurer  shall  hold  in  readiness  such  moneys  to  pay  such 
warrants  upon  presentation. 

8ec.  16.  The  treasurer  shall  keep  his  office  at  the  seat  of  gov- 
ernment, which  shall  be  furnished  at  the  expense  of  the  territory 
with  all  needful  maps,  books,  blanks,  cases  for  books,  stationery, 
fuel,  etc.,  necessary ;  and  his  books  shall  be  open  at  all  times  for 
the  inspection  of  the  governor,  the  members  of  the  legislative 
assembly,  and  to  any  committee  appointed  to  examine  them  by 
either  house  thereof. 

Sec.  17.  The  treasurer  shall  make  a  quarterly  report  to  the 
auditor  of  the  expense  of  his  office,  specifying  each  item  and  to 
whom  paid. 

Sec.  18.  When  any  amount  is  paid  into  the  treasury,  the  treas- 
urer is  required  to  give  the  person  paying,  duplicate  receipts, 
stating  the  funds  to  which  the  money  belongs,  one  of  which  may 
be  kept  by  him  and  the  other  must  be  delivered  to  the  auditor,  in 
order  to  obtain  proper  credit ;  and  the  amount  shall  be  charged  to 
the  treasurer. 

Sec.  19.  The  treasurer  shall  receive  a  salary  of  seven  hundred 
dollars,  which  shall  be  paid  quarterly  out  of  Ine  territorial  treas- 
ury, and,  in  addition  to  his  salary,  shall  receive  five  per  cent,  on  the 
first  twenty-five  thousand  dollars,  and  three  per  cent,  on  all  additional 
amounts,  with  the  additional  sum  of  twenty-five  cents  for  each  war- 
rant registered  by  him,  to  be  paid  by  the  party  presenting  the  ?ame. 

Sec.  20.  The  auditor  and  treasurer  shall  have  full  access  to 
each  other's  office  for  the  inspection  of  all  books,  papers,  and  ac- 
counts thereof;  and  to  all  other  offices  of  the  territory  for  the  in- 
spection of  all  such  books  as  concern  their  duties. 

Sec.  21.  They  are  authorized  to  administer  oaths  or  affirma- 
tions, compelling  the  attendance  of  witnesses  as  in  courts  of 
record,  in  all  cases  touching  the  duties  of  their  offices  respectively. 

Sec.  22.  The  auditor  shall  be  required  to  give  a  bond  with  two 
or  more  sufficient  sureties,  in  the  sum  of  ten  thousand  dollars,  to 
be  approved  by  the  secretary  or  acting  secretary  of  the  territory, 
before  entering  upon  the  duties  of  his  office ;  and  whenever  the 
secretary  shall  deem  his  bond  insufficient  thereafter,  the  secretary 
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shall  require,  and  it  shall  be  the  duty  of  the  auditor  to  file  one 
gaflScient  according  to  law. 

Sec.  23.  The  treasurer  shall  be  required  to  give  a  bond  with 
two  or  more  sufficient  sureties,  in  the  sum  of  twenty-five  thousand 
dollars,  to  be  approved  by  the  secretary  or  acting  secretary  of  the 
territory,  which  bond  may  be  increased  from  time  to  time,  or  new 
or  additional  sureties  may  at  any  time  be  required  by  the  secre- 
tary or  acting  secretary  of  the  territory,  or  by  the  legislative 
assembly  thereof. 

Sec.  24.  That  the  territorial  auditor,  treasurer,  and  superin- 
tendent of  public  instruction,  are  hereby  authorized  and  empowered 
to  report  to  the  governor  at  the  expiration  of  their  term  of  office 
in  eighteen  hundred  and  sixty-nine,  and  the  governor  is  hereby 
authorized  to  examine  and  settle  their  respective  accounts,  and 
cause  to  be  published  a  full  statement  of  said  accounts  in  some 
newspaper  published  at  the  capital,  and  transmit  a  copy  of  said 
report  to  the  legislative  assembly. 

Sec.  25.  That  the  first  day  of  December  in  each  and  every 
year  shall  be  the  end  of  the  fiscal  year  for  territorial  purposes. 


CHAPTER  IX. 

BILLS  OF   EXCHANGE  AND   PROMISSORY   NOTES. 
AN  ACT  concerning  bills  ^f  exchange  and  promissory  notes. 

Sec,  1,  Inland  biUa  and  notes  declared  negotiable. 

Sec.  2,  Days  of  grace. 

See,  S,  Bills  and  notes  falling  due  on  certain  days — payable 

when. 
Sec,  4.  Drawers  of  endorsed  bills,  when  liable. 
Sec,  5,  Endorsers  ofbiUs  and  notes  contingently  liable  only. 
Sec,  6,  Presentment  and  protest  necessary  to  hold  endorsers. 
See,  7.  Solders  of  over-due  bills  and  notes  may  sue  all  parties 

thereto;  transfer  to  party  tendering  payment 

Section  1.  Inland  and  foreign  bills  of  exchange  and  promissory 
notes  are  hereby  declared  to  be  negotiable  obligations  in  this  ter- 
ritory, and  collectable  by,  and  in  the  name  of  the  holders  and 
owners  thereof. 

Sec.  2.    Three  days  of  grace  shall  be  deemed  and  taken  to  apply 

to  all  bills  of  exchange  and  promissory  notes  maturing  within  this 

territory ;   so  that  they  shall  not  be  deemed  to  fall  due  until  the 

third  day  from  and  after  the  day  of  maturity  expressed  therein. 

49 
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But  this  provision  shall  not  extend  to  drafts  payable  at  sight,  nor 
to  checks  for  funds  deposited  in  bank,  or  elsewhere,  subject  to 
draft  at  sight. 

Sec.  3.  Bills  of  exchange  and  promissory  notes  falling  due  on 
Sunday,  the  fourth  day  of  July,  Christmas,  or  any  day  set  apart 
by  the  president  of  the  United  States,  or  the  governor  of  this  ter- 
ritory, as  a  day  of  public  fasting  or  thanksgiving,  shall  be  deemed 
to  fall  due  the  previous  day;  and  may  be  prosecuted  and  protested 
accordingly. 

Sec.  4.  Drawers  of  endorsed  bills  of  exchange  shall  be  pri- 
marily liable  to  the  holders  thereof,  until  the  same  shall  be  accepted, 
after  which,  they  shall  be  deemed  only  liable  secondarily  thereon. 
Endorsers  for  the  drawers  of  such  bills,  shall  be  liable  as  between 
the  parties  thereto,  only  for  the  default  of  the  drawers,  in  theoder 
of  their  endorsements  thereon. 

Sec.  5.  Endorsers  of  bills  of  exchange  and  promissory  notes 
shall  be  contingently  liable,  only  until  after  they  shall  have  been 
notified  of  the  presentation  and  non-payment  thereof,  at  maturity, 
by  the  person  or  persons  primarily  liable  for  their  payment. 

Sec.  6.  In  order  to  make  the  contingent  liability  of  any  endorser 
of  any  bill  of  exchange  or  promissory  note  absolute,  it  shall  be 
necessary  for  the  holders  of  the  paper  to  cause  it  to  be  presented 
at  the  place  where,  by  its  terms,  it  is  payable,  if  any  place  of  pay- 
ment be  therein  or  thereon  specified,  and,  if  no  place  of  payment  be 
specified,  then  to  the  person  himself  who  is  primarily  liable  for  the 
payment ;  and  if  payment  thereof,  on  such  presentation  at  matu- 
rity, be  neglected  or  refused,  to  cause  a  written  or  printed  or 
partly  written  and  partly  printed  notice  of  such  presentation,  de- 
mand, and  non-payment,  briefly  describing  the  bill  or  note,  to  be 
served  immediately  thereafter  upon  the  endorser,  unless  the  same 
shall  be  protested  in  the  usual  manner  by  a  notary  public;  in 
which  case  the  official  certificate  of  protest  of  such  officer,  made  on 
the  day  of  protest,  enclosed  in  letter  form,  and  deposited — post- 
paid— in  the  post  office,  directed  to  such  endorser  at  his  usual 
place  of  residence,  will  charge  him  in  the  same  manner. 

Sec.  7.  Holders  of  over-due  bills  of  exchange  and  promissory 
notes  may  sue  all  the  parties  thereto  collectively  or  severally,  at 
his  option ;  but  if  any  of  the  parties  thereto,  who  are  not  primarily 
liable  for  the  payment,  shall  tender  him  the  amount  of  principal, 
interest  and  costs  thereon,  he  shall  transfer  the  paper;  and  if  a 
judgment  be  rendered  thereon,  he  shall  assign  the  judgment  to 
such  party  so  making  the  tender ;  and  in  case  of  refusal,  he  may 
be  compelled  to  do  so  by  summary  proceedings,  for  that  purpose 
instituted,  in  the  district  court  of  tne  district  in  which  ne  shall 
reside. 
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CHAPTER  X. 

CLERKS  OF  COURTS. 

(See  post  chapter  66.) 

Sec.  1.  Clerks  of  district  and  Probate  courts  to  give  bonds. 
See.  2.  Bonds  may  be  sued  on  in  the  name  of  territory. 

Section  1.  The  clerks  of  the  territorial  district  courts,  and  per- 
sons acting  as  clerks  of  the  probate  courts  of  this  territory,  are 
hereby  required  to  execute  a  bond  to  the  people  of  the  territory  of 
Montana,  in  the  penal  sum  of  five  thousand  dollars,  and  an  addi- 
tional amount,  if  required  by  the  judges  of  the  respective  courts, 
to  be  approved  by  the  judges  of  their  respective  districts,  condi- 
tioned for  the  faithful  performance  of  their  duties  as  clerks  of  said 
courts,  and  that  they  will  punctually  pay  over  to  the  person 
legally  authorized  to  receive  the  same,  all  money  that  may  come 
into  tneir  hands  by  virtue  of  said  office.  The  said  bond  shall  be 
filed  in  the  office  of  the  countv  clerk. 

Sec.  2.  The  bond^o  executed  by  said  clerks  may  be  sued  upon 
in  the  name  of  the  territory  of  Montana,  in  any  court  of  compe- 
tent jurisdiction,  to  the  use  of  any  person  or  persons  aggrieved 
by  any  breach  of  the  same. 


CHAPTER  XI. 

CLERKS  OP  PROBATE  COURTS. 

See.  1,  Office  of  derk  of  probate  court  created. 

Sec.  Z.  Appointment  of  clerk;  bvt  judge  may  act  as  clerk. 

Sec.  S.  dterk  to  give  bend. 

Sec,  4^   What  fees  to  receive. 

Section  1.  That  the  office  of  clerk  of  probate  court  be,  and  the 
same  is  hereby,  created  and  established  for  each  and  every  probate 
court  in  the  territory  of  Montana. 

Sec.  2.  The  said  probate  clerks  shall  be  appointed  by  their 
respective  judges,  to  hold  their  office  at  the  will  and  pleasure  of 
the  probate  judge  so  appointing  them :  Provided,  however,  That 
the  appointment  of  clerk  shall  be  optional  with  the  judge  in  such 
counties;  when  the  judge  does  not  deem  it  necessary,  he  may,  and 
is  hereby,  authorized  to  act  as  ex  officio  clerk,  subject  to  give  such 
additional  bond  as  is  provided  in  section  three. 

Sec.  3.     The  clerk  so  appointed,  or  judge  acting  ex  officio  clerk 
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of  his  own  court,  shall  execute  and  file  a  bond,  with  two  or  more 
suflScient  sureties,  in  the  penal  sum  of  one  thousand  dollars,  paya- 
ble to  the  territory  of  Montana,  conditioned  for  the  faithful  per- 
formance of  his  duty,  which  bond  shall  be  approved  by  the  county 
commissioners  of  the  respective  counties,  ana  filed  in  the  office  of 
the  county  clerk,  prior  to  his  entering  upon  the  discharge  of  bi3 
duties  as  such  probate  clerk. 

Sec.  4.  The  clerks  of  said  probate  court  shall  be  entitled  to 
such  fees  as  are  allowed  to  probate  judges  for  services,  as  may  be 
rendered  in  the  capacity  of  clerk  of  said  probate  court. 


CHAPTER  XII. . 

COMMISSIONERS   OF   DEEDS. 

Sec.  1»  Governor  may  appoint  commissioners. 

Sec.  2.  Commissioners  to  take  oath;  filed  in  office  of  secretary . 

Section  1.  That  the  governor  of  this  territory  may  appoint 
and  commission  in  any  state  or  territory  of  the  United  States  one 
or  more  commissioners  of  deeds,  to  continue  in  office  during  the 
pleasure  of  the  governor,  who  shall  have  power  to  administer  oaths 
and  take  depositions,  and  the  proof  and  acknowledgment  of  deeds, 
and  other  instruments,  to  be  used  or  recorded  in  this  territory. 

Sec.  2.  Before  any  such  commissioner  shall  proceed  to  discharge 
any  of  the  duties  of  his  said  appointment,  he  shall  take  and  sub- 
scribe an  oath  before  some  officer  authorized  to  administer  oaths 
in  the  state  or  territory  for  which  he  is  appointed,  that  he  will 
faithfully  discharge  the  duties  of  his  said  appointment,  which  oath, 
together  with  an  impression  in  wax  of  his  seal  of  office,  shall  be 
filed  in  the  office  of  the  secretary  of  this  territory. 


CHAPTER  XIII. 

COMMON   LAW. 

(See  post  chapter  38.) 
Sec.  1.  Common  law  adopted  in  this  territory. 

Section  1.  That  the  common  law  of  England,  so  far  as  the  same 
is  applicable  and  of  a  general  nature,  and  not  in  conflict  with 
special  enactments  of  this  territory,  shall  be  the  law  and  the  rule 
of  decision,  and  shall  be  considerea  as  of  full  force  until  repealed 
by  legislative  authority. 
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CHAPTER  XIV. 


CONSTRUCTION  OF  STATUTES. 


See,  1.  All  icorda  to  be  construed  according  to  approved  and 

common  iLsuage,  except  technical. 

See,  2,  Repealing  act^  ifrepeaied,  not  to  revive  former  laws. 

See,  3,  All  provisions  to  he  liberaUy  construed. 

See,  4"  Time  not  prescribed,  to  take  effect  after  passage. 

Sec,  6,  Times,  ^^fierdofore''  and  ^'hereafter,''  what  to  mean. 

See,  6.  Singular  numher  and  masculine  gender — what  to  mean. 

Sec,  7,  Hides  of  last  two  sections — when  to  apply  > 

Sec,  8.  Prosecution  not  to  be  affected  by  repeal  of  law. 

See.  9,  What  omitted  in  publishing  laws. 

Section  1.  la  the  construction  of  all  statutes  the  following 
rales  shall  be  observed,  unless  such  construction  shall  be  mani- 
festly inconsistent  with  the  intent  of  the  legislature,  or  repugnant 
to  the  context  of  the  same  statute,  that  is  to  say :  First.  All 
words  and  phrases  shall  be  understood  and  construed  according 
to  the  approved  and  common  usage  of  the  language ;  but  technical 
words  ana  phrases,  and  such  as  may  have  acquired  a  peculiar  and 
appropriate  meaning,  shall  be  construed  and  understood  according 
to  sucn  peculiar  and  appropriate  meaning.  Second.  Every  word 
imparting  the  singular  number  only,  may  extend  and  be  applied  to 
one  person  or  thing,  or  to  several  persons  or  things,  ana  every 
wora  imparting  the  masculine  gender  only,  may  extend  and  be 
applied  to  females  as  well  as  males ;  and  when  it  says  executor, 
it  may  mean  executrix,  and  when  it  says  administrator,  it  may 
mean  administratrix.  Third.  The  words  "insane  person"  shall 
be  construed  to  include  every  idiot,  non  compos,  lunatic,  or  distract- 
ed person.  Fourth.  The  word  "issue,"  as  applied  to  descent  of 
estate,  shall  be  construed  to  include  all  the  lawful  lineal  descend- 
ants of  the  ancestor.  Fifth.  The  words  "land  or  lands"  and  the 
words  "real  estate"  shall  be  construed  to  include  lands,  tenements, 
and  hereditaments,  and  all  rights  thereto,  and  all  interests  therein. 
Sixth.  The  word  '*month"  shall  be  construed  to  mean  a  calendar 
oaonth,  and  the  word  "year"  a  calendar  year,  unless  otherwise 
expressed.  Seventh.  The  word  "oath"  shall  be  construed  to  include 
affirmation,  and  the  word  "sworn"  to  include  affirmed.  Eighth. 
The  word  "person"  may  extend  and  be  applied  to  bodies  politic 
and  corporate.  Ninth.  The  words  "town  or  towns"  may  be  con- 
strued to  include  city  or  cities.     Tenth.  The  word  "will"  shall  be 


390  CONSTRUCTION  OF  STATUTES. 

construed  to  mean  codicil  as  well  as  will.  Eleventh.  The  words 
"written  or  writing"  may  be  construed  to  include  printing  or  en- 
graving :  Provided,  That  in  all  cases  where  the  writen  signature 
of  any  person  is  required  by  law,  it  shall  always  mean  the  prooer 
handwriting  of  such  person,  or,  in  case  he  is  unable  to  write,  ois 
proper  mark.  Twelfth.  The  word  ''state,"  when  applied  to  dif- 
ferent parts  of  the  United  States,  may  be  construed  to  include  the 
District  of  Columbia  and  the  territories.  Thirteenth.  The  term 
''court"  shall,  in  all  necessary  cases,  be  deemed  to  refer  as  well  to 
probate  judges  and  justices  of  the  peace  as  to  courts  of  record. 

Sec.  2.  rTo  act  or  part  of  an  act  repealed  by  another  act  shall 
be  deemed  to  be  revived  by  the  repeal  of  the  repealing  act. 

Sec,  3.  All  general  provisions,  terms,  pl^rases,  and  expressions, 
used  in  any  statute,  shall  be  liberally  construed,  in  order  that  the 
true  intent  and  meaning  of  the  legislative  assembly  may  be  fully 
carried  out. 

Sec.  4.  Every  act  which  does  not  fully  prescribe  the  time 
when  it  shall  go  into  operation  shall  take  efifect  from  and  after  its 
passage. 

Sec.  5.  Whenever  the  term  "heretofore"  occurs  in  any  statute, 
it  shall  be  construed  to  mean  any  time  previous  to  the  day  such 
statute  shall  take  effect ;  and  whenever  the  word  "hereafter"  oc- 
curs it  shall  be  construed  to  mean  the  time  after  the  statute  con- 
taining the  term  shall  take  effect. 

Sec.  6.  When. any  subject,  matter,  party,  or  person,  is  de- 
scribed or  referred  to,  by  words  imparting  the  singular  number, 
or  the  masculine  gender,  several  matters,  and  persons,  and  females 
as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  shall 
be  deemed  to  be  Included. 

Sec.  7.  The  rules  prescribed  in  the  last  two  sections  shall 
apply  in  all  cases,  unless  it  be  otherwise  especially  provided,  or 
unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction. 

Sec.  8.  No  action,  plea,  prosecution,  civil  or  criminal,  pending 
at  the  time  any  statutory  provision  shall  be  repealed,  shall  be 
affected  by  such  repeal,  but  the  same  shall  proceed  in  all  respects 
as  if  such  statutory  provisions  had  not  been  repealed,  except  that 
all  such  proceedings  had  after  the  taking  effect  of  any  statute 
passed  at  this  session  shall  be  conducted  according  to  the  pro- 
visions of  such  statute,  and  shall  be  in  all  respects  subject  to  the 
provisions  thereof,  so  far  as  they  are  applicable. 

Sec.  9.  In  publishing  the  acts  of  the  legislative  assembly,  the 
enacting  clause,  the  signature  of  the  speaker  of  the  house  of  reore- 
sentatives,  the  president  of  the  council,  and  the  governor,  shall  be 
omitted,  but  the  date  of  their  approval  shall  be  retained. 
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CHAPTER  XV. 

CONTRACTS. 

(See  post  chapter  16.) 

Sec.  1,  Market  value  of  gold  ditst  to  be  measure  of  damages  in 
certain  actions. 

Section  1.  That  in.  actions  on  express  contracts  for  the  payment 
of  a  certain  amount  in  gold  dust,  or  gold  or  silver  bullion,  or  for 
the  delivery  of  a  certain  amount  of  gold  dust,  or  gold  or  silver 
ballion,  the  measure  of  damages  shall  be  the  market  value  of 
the  amount  of  gold  dust,  or  gold  or  silver  bullion,  in  United  States 
treasury  notes,  at  the  time  it  should  have  been  delivered  or  paid, 
with  interest  until  the  time  of  recovering  judgment,  at  the  rate 
stipulated  in  the  contract. 


CHAPTER  XVI. 


CONVEYANCES  AND   CONTRACTS. 


(See  ante  chapter  15  and  post  17.) 


See.  1,  Every  conveyance  made  with  intent  to  defraud,  void. 
See.  S.  No  conveyance   deemed!  fraudulent  in  favor  of  person 

having  legal  notice. 
Sec.  S.  JEvery  conveyance  containing  provision  for  revocation  to  be 

void  as  against  subsequent  purchaser. 
Sec,  4^  Power  of  revocation  to  other  than  grantor  void. 
See.  6.  From  what  time  power  of  revocation  valid. 
Sec.  6.  AU  conveyances  of  land  to  be  in  writing. 
Sec,  7.  Preceding  section  not  to  affect  will  of  testator. 
See.  8.  Every  contraMfor  sale  or  lease  of  lands  or  interest  there- 
in void,  unless  in  writing. 
Sec.  9.  Instrument  may  be  subscribed  by  agent, 
&c.  10.  Nothing  in  this  act  to  abridge  power  of  court. 
See.  11.  All  deeds  and  assignments  in  trust  for  benefit  of  party 

making  same  void.  < 

Sec,  IS.   What  agreements  void,  unless  in  writing. 
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Sec.  IS.  Contract  for  over  two  hundred  dollars — when  void^  «n- 

lesa  in  writing. 
Sec.  14"   What  deemed  memoranditm  of  sale  at  auction. 
Sec.  15.  Goods  sold  and  not  delivered  conchisive  evidence  of 

fraud. 
Sec.  16.   What  termed  creditors. 
Sec.  17.  Every  instrument  may  be  subscribed  by  agent. 
Sec.  18,  Every  conveyance  or  assignment  made  with  intent  to 

defraud  creditors  void. 
Sec.  19.   Void  against  creditors,  also  against  heirs,  i^c. 
Sec.  SO.  Fraudulent  interU  a  question  of  fact. 
Sec.  SI.  Not  to  affect  innocent  purchasers  without  notice. 
Sec.  S2.   What  terms  '^estate''  and  '^bonds"  to  include. 
Sec.  23.   What  the  term  '^conveyance''  to  embrace. 

Section  1.  EveFy  conveyance  of  any  estate  or  interest  in  lands, 
or  the  rents  and  profits  of  lands,  and  any  charge  upon  lands,  or 
upon  the  rents  or  profits  thereof,  made  or  executed  with  the  intent 
to  defraud  prior  or  subsequent  purchasers  for  a  valuable  consider- 
"^  ation  of  the  same  lands,  rents,  or  profits,  as  against  such  purchasers, 

shall  be  void. 

Sec.  2.  No  such  conveyance  or  charge  shall  be  deemed  fraud- 
ulent in  favor  of  a  subsequent  purchaser  who  shall  have  legal  no- 
tice thereof  at  the  time  of  sucn  purchase,  unless  it  shall  appear 
that  the  grantee  in  such  conveyance,  or  person  to  be  benefited  by 
•  such  charge,  was  privy  to  the  fraud. 

Sec.  3.  Every  conveyance  or  charge  of  or  upon  any  estate  or 
interest  in  lands  containing  any  provision  for  revocation,  determin- 
ation, or  alteration  of  such  estate  or  interest,  or  any  part  thereof, 
at  the  will  of  the  grantor,  shall  be  void  as  a^inst  subsequent 
purchasers  from  said  grantor  for  a  valuable  consideration,  of  any 
estate  or  interest  so  liable  to  be  revoked,  determined,  or  altered, 
although  the  same  be  not  directly  revoked,  determined,  or  altered 
by  sucn  grantor  by  virtue  of  the  power  reserved  or  expressed  in 
such  prior  conveyance  or  charge. 

Sec.  4.  When  a  power  to  revoke  a  conveyance  of  lands,  or 
rents  and  profits  thereof,  and  to  reconvey  the  same,  shall  be  given 
to  any  person  other  than  the  grantor  in  such  conveyance,  and  such 
person  shall  thereafter  convey  the  same  lands,  rents,  and  profits, 
to  a  purchaser  for  a  valuable  consideration,  such  subsequent 
conveyance  shall  be  valid  in  the  same  manner  and  to  the  same 
extent  as  if  the  power  of  vacation  were  recited  therein,  and  the 
intent  to  revoke  the  former  conveyance  expressly  declared. 

Sec.  5.  If  a  conveyance  to  a  purchaser  under  either  of  the  two 
last  preceding  sections  shall  be  made  before  the  person  making 
the  same  shall  be  entitled  to  execute  his  power  of  vacation,  it  shall 
nevertheless  be  valid  from  the  time  the  power  of  vacation  shall 
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actually  rest  in  such  person  in  the  same  manner  and  to  the  same 
extent  as  if  then  made. 

Sec.  6.  No  estate  or  interest  in  lands  other  than  for  leases  for 
a  term  not  exceeding  one  year,  or  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered,  or  declared,  unless  by 
act  or  operation  of  law,  or  by  deed  or  conveyance,  in  writing  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  tnereunto  authorized 
by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  affect 
in  any  manner  the  power  of  a  testator  in  the  disposition  of  his  real 
estate  by  a  last  will  and  testament,  nor  prevent  any  trust  arising 
or  being  extinguished  by  operation  of  law. 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  term  than 
one  year,  or  for  the  sale  of  any  lands,  or  interest  in  lands,  shall  be 
void,  unless  the  contract,  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  be  in  writing,  and  be  subscribed  by 
the  party  by  whom  the  lease  or  sale  is  to  oe  made. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by  any 
person  mentionea  in  the  last  preceding  section  may  be  subscribed 
by  the  agent  of  the  party  lawfully  autnorized. 

Sec.  10.  Nothing  contained  in  this  act  shall  be  construed  to 
abridse  the  power  of  the  court  to  compel  the  specific  performance 
of  such  agreements. 

Sec.  11.  All  deeds  of  gift,  all  conveyances  and  transfers,  or 
assignments,  verbal  or  written,  of  goods,  chattels,  or  things  in  ac- 
tion, made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  creditors,  existing  or  subsequent,  of 
sach  person. 

Sec.  12.  In  the  following  cases  any  agreement  shall  be  void 
unless  such  agreement,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing,  and  subscribed  by  the 
party  charged  thereunto  :  First.  Every  agreement  that  by  the 
terms  is  not  to  be  performed  within  one  year  from  the  making 
thereof.  Second.  Every  special  promise  to  answer  for  the  debt 
or  default  or  miscarriage  of  another.  Third.  Every  agreement, 
promise,  or  undertaking,  made  upon  consideration  of  marriage,  ex- 
cept mutual  promise  to  marry. 

Sec.  13.  Every  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action,  for  the  price  of  two  hundred  dollars  and  over  shall 
be  void,  unless  :  First.  A  note  or  memorandum  of  such  contract 
be  made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
therewith ;  or  second,  unless  they  shall  accept  or  receive  a  part 
of  such  goods  or  the  evidences  or  some  of  them  of  such  in  action. 
Third.  Or  unless  the  buyer  shall  at  the  time  pay  some  part  of  the 
purchase-money. 
50 
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Sec.  14.  Whenever  goods  shall  be  sold  at  auction,  and  the 
auctioneer  shall  at  the  time  of  the  sale  enter  in  a  sale  book  a  mem- 
orandum specifying  the  nature  and  price  of  the  property  sold,  the 
term  of  sale,  the  names  of  the  purchasers,  and  name  of  the  person 
on  whose  account  the  sale  is  made,  such  memorandum  shall  be 
deemed  a  note  of  the  contract  of  sale  within  the  meaning  of  the 
last  section. 

Sec.  16.  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  the  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of 

Sossession  of  the  thing  sold  and  assigned,  shall  be  conclusive  evi- 
ence  of  fraud  as  against  the  creditors  of  the  vendor  or  the  person 
making  such  assignments,  or  subsequent  purchasers  in  good  faith. 

Sec.  16.  The  term  creditors,  as  used  in  the  last  section,  shall 
be  construed  to  include  all  persons  who  shall  be  creditors  of  the 
vendor  or  assignor  at  any  time  while  such  goods  and  chattels  shall 
remain  in  his  possession  or  under  his  control. 

Sec.  17.  Every  instrument  of  writing  required  by  any  of  the 
provisions  of  this  act  to  be  subscribed  by  any  party,  may  be  sub- 
scribed by  the  lawful  agent  of  such  party. 

Sec.  18.  Every  conveyance  or  assignment,  in  writing  or  other- 
wise, of  any  estate  or  interest  in  lands  or  in  goods  in  action,  or  of 
the  rents  or  profits  thereof,  made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits,  damages, 
forfeitures,  debts,  or  demands,  and  any  bond  or  other  evidences  of 
debt  given,  suits  commenced,  decrees  or  judgment  suffered,  with 
the  like  intent  as  against  the  person  hindered,  delayed,  or  defraud- 
ed, shall  be  void. 

Sea  19.  Every  conveyance,  charge,  instrument,  or  proceeding, 
declared  to  be  void  by  the  provisions  of  this  act,  as  against  credit- 
ors or  purchasers,  shall  be  equally  void  as  against  the  heirs,  suc- 
cessors, and  personal  representatives  or  assigns  of  such  creditors 
or  purchasers. 

Sec.  20.  The  question  of  fraudulent  intent  in  all  cases  arising 
under  this  act  shall  be  deemed  a  question  of  fact  and  not  of  law, 
nor  shall  any  conveyance  or  charge  be  adjudged  fraudulent  as 
against  creditors  or  purchasers  solely  on  the  ground  that  it  was 
not  founded  on  a  valuable  consideration. 

Sec.  21.  The  provisions  of  this  act  shall  not  be  construed  in 
any  manner  to  affect  or  impair  the  title  of  a  purchaser  for  a  valua- 
ble consideration,  unless  it  shall  appear  that  such  purchaser  had 
previous  notice  of  the  fraudulent  mtent  of  his  immediate  grantor 
or  of  the  fraud  rendering  void  the  title  of  such  grantor. 

Sec.  22.  The  term  "bonds,"  as  used  in  this  act,  shall  be  con- 
strued as  co-extensive  in  meaning  with  land,  tenements,  heredita- 
ment, and  possessory  land  claims  to  public  lands;  and  the  terms 
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"  estate  "  and  "  interest  in  lands  "  shall  be  construed  to  embrace 
every  estate  and  interest,  present  and  future,  vested  and  con- 
tiDgent  in  lands  as  above  defined. 

Sec.  23.  The  term  "  conveyance,"  as  used  in  this  act,  shall  be 
construed  to  embrace  any  instrument  in  writing  except  a  last 
will  and  testament,  whatever  may  be  its  form  and  by  whatever 
name  it  may  be  known  in  law,  by  which  any  estate  or  interest  in 
land  is  created,  alienated,  assigned,  or  surrendered. 


CHAPTER  XVII. 

CONVEYANCES  OF  REALTY. 

(See  ante  chap.  16  and  post.  chap.  87.) 

Sec.  1.  How  conveyance  by  deed  signed  and  acknowledged. 

Sec.  2,  Husband  and  wife  may  convey  byjoivt  deed. 

Sec.  S,  Every  conveyance  to  be  proved  or  acknowledged. 

Sec.  4"  By  whom  acknowledgment  taken. 

Sec,  5.  (^cer  taking  proof  or  acknowledgment  to  certify  same. 

Sec.  6,  Person  mv^t  be  known  to  officer. 

Sec.  7.   What  certificate  shall  state. 

See.  8.  Form  of  eertifieate. 

Sec,  9.  Form  when  grantor  not  knoimt. 

Sec.  10,   What  proof  of  execution  necessary. 

Sec.  11,   When  proof  of  subscribing  witness  taken. 

Sec.  12.   When  certificate  of  proof  granted. 

Sec.  13.   What  certificate  to  set  forth. 

Sec.  H,   When  evidence  of  handwriting  taken. 

See.  15.   What  proof  of  handvyriiing  necessary. 

Sec,  16.   When  officer  may  issue  subpoena  for  witness. 

Sec.  17.  Person  refusing  to  appear  liable  for  damages. 

Sec.  18.  Certificate  entitles  deed  to  be  recorded. 

Sec.  19.  How  married  women  may  convey  estate. 

Sec.  20.   Who  may  take  acknowledgment  of  married  women. 

Sec.  SI,  Married  women  to  be  personally  known  to  officer ;  to 

be  made  acquainted  with  contents^  ^c 
Sec.  22,   What  certificate  to  contain. 
Sec.  23.  Every  conveyance  to  be  recorded;  to  be  notice  to  third 

persons. 
Sec,  24.  Filing  same  for  record  to  be  notice. 
Sec.  25,   Unrecorded  deeds  void  as  against  those  recorded. 
Sec.  26.  Power  of  attorney  to  be  acknowledged  and  recorded. 
Sec.  27.  Not  considered  revoked  until  recorded. 
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Sec,  ^8.  Recorded  conveyance  may  be  read  in  evidence  wiOiout 
proof. 

Sec,  29,   When  deed  lost  record  may  he  used  in  evidence. 

Sec,  SO,  Record  not  to  be  condusive  jyroof. 

Sec,  SI,  Record  of  deed  proved  by  incompetent  vntnesa  not 
evidence. 

Sec,  S2.  Person  conveying  real  estate  without  tide  afterwards 
acquiring,  title  to  vest  in  grantee. 

Sec,  SS,  Person  out  of  possession  may  convey  real  estate. 

Sec,  S4"   What  term  " real  estate"  to  embrace. 

Sec,  S6,   What  the  term  "  conveyance  "  to  emlyra^e. 

Sec.  S6,  Sow  satisfaction  of  mortgage  entered. 

Sec  S7,  Mortgage  to  be  satisfied  on  record  when  certifeate  pre- 
sented. 

Sec,  S8.  Certificate  to  be  recorded. 

Sec.  39,  Mortgagee  liable  for  not  having  satisfaction  of  mortgage 
entered. 

Sec.  J^O,  Conveyances  heretofore  made  to  be  recorded  as  provided 
in  this  act. 

Sec,  4^,  Legality  of  instruments  heretofore  made  not  affected  by 
this  act. 

Sec,  4^.  Grant  to  two  or  more  persons  to  hold  in  common. 

Sec.  43.  Term  "  heirs  "  nx>t  necessary  to  convey  fee  simple. 

Sec.  44"  "  Seirs "  mentioned  in  remainder  construed  to  mean 
those  living  at  death  of  ancestor. 

Sec.  45.  Future  estate  to  be  defeated  by  birth  ofposchumova  child. 

Sec,  46.  No  present  estate  necessary  to  support  contingent  re- 
mainder. 

Sec.  -^7.  Grants  of  rent  or  remainder  good  without  attornment. 

Sec.  48.  Attornment  of  tenant  to  stranger  void. 

Sec.  49,  Lineal  and  collateral  warrantees  abolished. 

Sec.  60.  Construction  of  terms  *' grant"  "  bargain,'*  and  "sak." 

Sec.  SI.  All  instruments  recorded  to  be  notice  after  passage  of 
this  act. 

Sec.  52.   When  wife  lives  out  of  territory  she  need  not  sign  deed. 

Section  1.  Conveyailces  of  land,  or  of  any  estate  or  interest 
thereon,  may  be  made  by  deed  signed  by  the  person  from  whom 
the  estate  or  interest  is  intended  to  pass,  being  of  lawful  age,  or 
by  his  lawful  agent  or  attorney,  and  acknowledged  or  proved  and 
recorded  as  hereinafter  directed. 

Sec.  2.  A  husband  and  wife  may,  by  their  joint  deed,  convey 
the  real  estate  of  the  wife  in  like  manner  as  she  might  do  by  her 
separate  deed  if  she  were  unmarried. 

Sec.  3.  Every  conveyance  in  writing  whereby  any  real  estate 
is  conveved,  or  may  be  affected,  shall  be  acknowledged  or  proved 
and  certified  in  the  manner  hereinafter  provided. 
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Sec.  4.  The  proof  of  acknowledgment  of  every  conveyance 
aifecting  real  estate  shall  be  taken  oy  some  one  of  the  following 
oflScers :  First.  If  acknowledged  or  proved  within  this  territory, 
by  some  judge  or  clerk  of  a  court  having  a  seal,  or  by  some 
notary  public  or  some  justice  of  the  peace  within  this  territory, 
and  the  certificate  of  such  acknowledgment  or  proof  shall  be 
under  the  hand  of  such  judge  or  clerk  and  the  seal  of  such 
court,  or  under  the  hand  of  such  justice  of  the  peace;  and  if 
the  property  aflFected  by  such  conveyance  is  not  in  the  county 
for  which  such  justice  is  an  officer,  the  official  character  of  such 
justice  shall  be  certified  to  under  the  hand  and  official  seal  of 
the  county  clerk  of  the  county  within  and  for  which  such 
justice  may  be  elected  or  acting.  Second.  If  acknowledged  or 
proved  without  this  territory,  and  within  the  United  States, 
Dy  some  judge  or  clerk  of  any  court  of  the  United  States,  or 
of  any  state  or  territory  having  a  seal,  or  by  a  notary  public  or  a 
justice  of  the  peace,  or  by  anv  commissioner  appointed  by  the 
governor  of  this  territory  for  that  purpose,  arid  the  certificate  of 
such  acknowledgment  or  proof  shall  be  under  the  hand  of  such 
judge  or  clerk  and  the  seal  of  such  court,  or  under  the  hand  of 
such  notary  public  or  commissioner  and  his  official  seal,  or  under 
the  hand  of  such  justice  of  the  peace;  and,  in  all  cases,  the 
official  character  of  such  justice  shall  be  certified  under  the  seal 
of  the  court,  tribunal,  or  officer  within  and  for  the  county  in 
whih  such  justice  of  the  peace  may  be  acting  which  has  cog- 
nizance of  the  official  character  of  such  justice. 

Sec.  5.  Every  officer  who  shall  take  the  proof  or  acknowledg- 
ment of  any  conveyance  afiecting  any  real  estate  shall  grant  a 
certificate  thereof,  and  cause  such  certificate  to  be  endorsed  or  an- 
nexed to  such  conveyance.  Such  certificate  shall  be,  when  granted 
by  any  judge  or  clerk,  under  the  hand  of  such  judge  or  clerk  and 
the  seal  of  the  court ;  when  granted  by  any  officer  who  has  a  seal 
of  office,  under  the  hand  and  official  seal  of  such  officer. 

Sec.  6.  No  acknowledgment  of  any  conveyance  whereby  any 
real  estate  is  conveyed  or  may  be  affected  shall  be  taken,  unless  the 
person  offering  to  make  such  acknowledgment  shall  be  personally 
known  to  the  officer  taking  the  same  to  be  the  person  wnose  name 
is  subscribed  to  such  conveyance,  as  a  party  tnereto,  or  shall  be 
proved  to  be  such  by  oath  or  affirmation  of  a  credible  witness. 

Sec.  7.  The  certificate  of  acknowledgment  shall  state  the  fact 
of  acknowledgment,  and  that  the  person  making  the  same  was 
personally  known  to  the  officer  granting  the  certificate  to  be 
the  person  whose  name  is  subscribed  to  the  conveyance  as  a 
party  thereto,  or  was  proved  to  be  such  by  the  oath  or  affirma- 
tion of  a  credible  witness,  whose  name  shall  be  inserted  in  the 
certificate. 
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Sec.  8.     Such  certificate  shall  be  substantially  in  the  following 
iorra,  to  wit : 

Territory  of  Montana,  ] 

^  88, 


County  of 


} 


On  this day  of ,  A.  D.  18 — ,  personally  appeared 

before  me,  a  notary  public  (judge,  or  other  officer,  as  the  case 
may  be),  in  and  for  said  county,  A.  B.,  personally  known  to  me 
to  be  the  person  described  in,  and  who  executed  the  foregoing  in- 
strument, and  who  acknowledged  to  me  that  he  executed  the  same 
freely  and  voluntarily,  and  for  the  uses  and  purposes  therein 
mentioned. 

Sec.  9.  When  the  grantor  is  unknown  to  the  judge  or  other 
officer  taking  the  acknowledgment,  the  certificate  may  be  in  the 
following  form,  to  wit : 


?tana,  1 


Territory  of  Mont 
County  of 

On  this day  of ,  A.  D.  18 — ,  personally  appeared 

before  me,  a  notary  public  (judge,  or  other  officer)  in  and  for  said 
county,  A.  B.,  satisfactorily  proved  to  me  to  be  the  person  de- 
scribed in,  and  who  executed  the  within  conveyance,  by  the  oath 
of  0.  D.,  a  competent  and  credible  witness,  for  that  purpose  by  me 
duly  sWorn,  and  he,  the  said  A.  B.,  acknowledged  that  he  ex- 
ecuted the  same  freely  and  voluntarily,  for  the  uses  and  purposes 
therein  mentioned. 

Sec.  10.  The  proof  of  the  execution  of  any  conveyance  where- 
by any  real  estate  is  conveyed  or  affected  shall  be :  First.  By 
the  testimony  of  a  subscribinff  witness ;  or  (second,  when  all  the 
subscribing  witnesses  are  dead,  or)  cannot  be  had,  by  evidence  of 
the  handwriting  of  the  party  and  at  least  one  subscribing  witness. 

Sec.  11.  No  proof  of  a  subscribing  witness  shall  be  taken  un- 
less such  witness  shall  be  personally  known  to  the  officer  taking 
the  proof  to  be  the  person  whose  name  is  subscribed  to  the  convey- 
ance as  witness  thereto,  or  shall  be  proved  to  be  such  by  the  oath 
or  affirmation  of  a  credible  person. 

Sec.  12.  No  certificate  of  such  proof  shall  be  granted  unless 
such  subscribing  witness  shall  prove  that  the  person  whose  name 
is  subscribed  thereto  as  a  party  is  the  person  described  iu  and 
who  executed  the  same,  that  such  person  executed  the  conveyance, 
and  that  such  witness  subscribed  his  name  thereto  as  a  witness 
thereof. 

Sec.  13.  The  certificate  of  such  proof  shall  set  forth  the  follow- 
ing matters :  First.  The  fact  that  such  subscribing  witness  was 
known  to  the  officer  granting  the  certificate  to  be  the  person  whose 


LAWS  OF  MONTANA  TESRITORY.  399 

name  is  subscribed  to  such  conveyance  as  a  witness  thereto,  or  was 
proved  to  be  such  by  oath  or  affirmation  of  a  witness,  whose  name 
shall  be  inserted  in  the  certificate.  Second.  The  proof  given  by 
snch  witness  of  the  execution  of  such  conveyance,  and  of  the  facts 
that  the  person  whose  name  is  subscribed  to  such  conveyance  as 
a  party  thereto,  is  the  person  who  executed  the  same,  and  that 
such  witness  subscribed  nis  name  to  such  conveyance  as  a  witness 
thereof. 

Sec.  14.  No  proof  of  evidence  of  the  handwriting  of  the  party 
and  of  a  subscribing  witness  shall  be  taken,  unless  the  officer 
taking  the  same  shall  be  satisfied  that  all  the  subscribing  witnesses 
to  such  conveyance  are  dead,  or  cannot  be  had  to  prove  the  execu- 
tion thereof. 

Sec.  15.  No  certificate  of  such  proof  shall  be  granted,  unless 
a  competent  and  credible  witness  shall  state,  on  oath  or  affirmation, 
that  he  personally  knew  the  person  whose  name  is  subscribed 
thereto  as  a  party,  well  knew  his  signature  (stating  his  means  of 
knowledge),  and  oelieves  the  name  of  the  person  subscribed  thereto 
as  a  party  was  subscribed  by  such  person,  nor  unless  a  competent 
and  credible  witness  shall,  in  like  manner,  state  that  he  personally 
knew  the  person  whose  name  is  subscribed  to  such  conveyance  as 
a  witness,  well  knew  his  signature  (and  stating  his  means  of 
knowledge),  and  believes  the  name  subscribed  thereto  as  a  witness 
was  thereto  subscribed  by  such  person. 

Sec.  16.  Upon  the  application  of  any  grantee  in  any  convey- 
ance required  by  this  act  to  be  recorded,  or  by  any  person  claim- 
ing under  such  grantee,  verified  under  the  oath  of  tne  applicant, 
that  any  witness  to  such  conveyance,  residing  in  the  county  where 
sach  application  is  made,  refuses  to  appear  and  testify  touching  the 
execution  thereof,  and  that  such  conveyance  cannot  be  proved  with- 
out his  evidence,  any  officer  authorized  to  take  the  acknowledg- 
ment for  proof  of  such  conveyance  may  issue  a  subpoena  requiring 
such  witness  to  appear  before  such  officer  and  testify  touching  the 
execution  thereof. 

Sec.  17-  Every  person  who,  being  served  with  a  subpoena, 
shall,  without  reasonable  cause,  refuse  or  neglect  to  appear,  or, 
appearing,  shall  refuse  to  answer  upon  oath  touching  the  matter 
aforesaid,  shall  be  liable  to  the  party  injured  in  the  sum  of  one 
hundred  dollars,  and  for  such  damages  as  may  be  sustained  by  him 
on  account  of  such  neglect  or  refusal,  and  may  also  be  committed 
to  prison  by  the  judge  of  some  court  of  record,  there  to  remain, 
wituout  bail,  until  he  shall  submit  to  answer,  upon  oath,  as  afore- 
said; but  no  person  shall  be  required  to  attend  who  resides  out  of 
the  county  in  which  the  proof -is  taken,  unless  his  reasonable  ex- 
penses be  first  tendered. 

Sec.  18.  A  certificate  of  the  acknowledgment  of  any  convey- 
ance, or  the  proof  of  the  execution  thereof,  as  provided  in  this  act, 
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signed  by  the  officer  taking  the  same,  and  under  the  seal  of  the 
officer,  shall  entitle  such  conveyance,  with  the  certificate  or  certifi- 
cates as  aforesaid,  to  be  recorded  in  the  office  of  the  recorder  of  any 
county  in  this  territory. 

Sec.  19.  A  married  woman  may  convey  any  of  her  real  estate 
by  any  conveyance  thereof,  executed  and  acknowledged  by  herself 
and  by  her  husband,  and  certified  in  the  manner  hereinafter  pro- 
vided by  the  proper  officer  taking  the  acknowledgment. 

Sec.  20.  Any  officer  authorized  by  this  act  to  take  the  proof 
or  acknowledgment  of  any  conveyance  whereby  any  real  estate  is 
conveyed  or  may  be  affected,  may  take  and  certify  the  acknowledg- 
ment of  a  married  woman  to  such  conveyance  of  real  estate. 

Sec.  21.  No  such  acknowledgment  snail  be  taken  unless  such 
married  woman  shall  be  personally  known  to  the  officer  taking 
the  same  to  be  the  person  whose  name  is  subscribed  to  such  con- 
veyance as  a  party  thereto,  or  shall  be  proved  to  be  such  by  a 
credible  witness,  nor  unless  such  married  woman  shall  be  made 
acquainted  with  the  contents  of  such  conveyance,  and  shall  ac- 
knowledge, on  examination  apart  from  and  without  the  hearing  of 
her  husband,  that  she  does  not  wish  to  retract  the  execution  of  the 
same. 

Sec.  22.  The  certificate  shall  be  in  the  form  heretofore  given, 
and  shall  set  forth  that  such  married  woman  was  personally  known 
to  the  officer  granting  the  same  to  be  the  person  whose  name  is 
subscribed  to  such  conveyance  as  a  party  tnereto,  or  was  proved 
to  be  such  by  a  credible  witness,  whose  name  shall  be  inserted  in 
the  certificate,  and  that  she  was  made  acquainted  with  the  con- 
tents of  such  conveyance,  and  acknowledged,  on  examination  apart 
from  and  without  the  hearing  of  her  husband,  that  she  executed 
the  same  freely  and  voluntarily,  without  fear  or  compulsion,  or 
under  influence  of  her  husband,  and  that  she  does  not  wish  to  re- 
tract the  execution  of  the  same.  Every  certificate  which  substan- 
tially conforms  to  the  requirements  of  this  act  shall  be  valid. 

Sec.  23.  Every  conveyance  of  real  estate,  and  every  instrument 
of  writing  setting  forth  an  agreement  to  convey  any  real  estate, 
may  be  effected,  proved,  acknowledged,  and  certified  in  the  manner 
prescribed  in  this  act  to  operate  as  notice  to  third  personn,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  in  which  such 
real  estate  is  situated,  but  shall  be  valid  and  binding  between  the 
parties  thereto  without  such  record. 

Sec.  24.  Every  such  conveyance  and  instrument  in  writing, 
acknowledged  or  proved  and  certified,  and  recorded  in  the  manner 
prescribed  in  this  act,  from  the  time  of  filing  the  same  with  the 
recorder  for  record,  shall  impart  notice  to  all  persons  of  the  con- 
tents thereof,  and  subsequent  purchasers  and  mortgagees  shall  be 
deemed  to  purchase  and  take  with  notice. 

Sec.  25.     Every  conveyance  of  real  estate  within  this  territory 
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hereafter  made,  which  shall  not  be  recorded  as  provided  for  in  this 
act,  shall  be  deemed  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  same  real  estate, 
or  any  portion  thereof,  where  his  own  conveyance  shall  be  first 
duly  recorded. 

Sec.  26.  Every  power  of  attorney,  or  other  instrument  in 
writing,  containing  the  power  to  convey  any  real  estate  as  agent 
or  attorney  for  the  owner  thereof,  or  to  execute  as  agent  or  attor- 
ney for  another  any  conveyance  whereby  any  real  estate  is  con- 
veyed or  may  be  eflFected,  shall  be  acknowledged  or  proved,  and 
certified  and  recorded  as  other  conveyances  whereby  any  real 
estate  is  conveyed  or  affected,  are  required  to  be  acknowledged  or 
proved,  and  certified  and  recorded. 

Sec.  27.  No  such  power  of  attorney,  or  other  instrument,  cer- 
tified and  recorded  in  the  manner  prescribed  in  the  preceding  sec- 
tion, shall  be  deemed  to  be  revoked  by  any  act  of  the  party  by 
whom  it  was  executed  until  the  instrument  containing  such  revoca- 
tion shall  be  deposited  for  record  in  the  same  office  in  which  the 
instrument  containing  the  power  is  recorded. 

Sec.  28.  Every  conveyance,  or  other  instrument  conveying  or 
affecting  real  estate,  which  shall  be  acknowledged  or  proved  and 
certified  as  hereinafter  prescribed,  may,  together  with  the  certifi- 
cate of  acknowledgment  or  proof,  be  read  in  evidence  without  fur- 
ther proof. 

Sec.  29.  When  any  such  conveyance  or  instrument  is  acknowl- 
edged or  proved,  certified  and  recorded  in  the  manner  hereinafter 
prescribed,  and  it  shall* be  shown  to  the  court  that  such  conveyance 
or  instrument  is  lost,  or  not  within  the  power  of  the  party  wishing 
to  use  the  same,  the  record  thereof,  or  the  transcript  of  such  record, 
certified  by  the  recorder  under  the  seal  of  his  office,  may  be  read 
in  evidence  without  further  proof. 

Sec.  30.  Neither  the  certificate  of  the  acknowledgment,  nor  of 
the  proof  of  any  such  conveyance  or  instrument,  nor  the  record, 
nor  the  transcript  of  the  record  of  such  conveyance  or  instrument, 
shall  be  conclusive,  but  the  same  may  be  rebutted. 

Sec.  31.  If  the  party  contesting  the  proof  of  any  such  convey- 
ance or  instrument  shall  make  it  appear  that  any  such  proof  was 
taken  upon  the  oath  of  an  incompetent  witness,  neither  such  con- 
veyance or  instrument,  nor  the  record  thereof,  shall  be  received  on 
evidence  until  established  by  other  competent  proof. 

Sec.  32.  If  any  person  convey  any  real  estate  by  conveyance 
purporting  to  convey  the  same  in  fee  simple  absolute,  and  shall 
not,  at  the  time  of  such  conveyance,  have  the  legal  estate  in  such 
real  estate,  but  shall  afterwards  acquire  the  same,  the  legal  estate 
subsequently  acquired  shall  immediately  pass  to  the  grantee,  and 
?uch  conveyance  shall  be  valid  as  if  such  legal  estate  had  been  in 
the  grantor  at  the  time  of  the  conveyance. 
51 
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Sec.  33.  Any  person  claiming  the^jtlgj^  any  real  estate  may, 
notwithstanding  tnere  may  be  an  "wlWiiOT^ossession  thereof,  sell 
and  convey  his  inter|st^th^in  in  the  manner  and  with  the  same 
effect  as  if  he  was  in  ^o^possession  of  the  same. 

Sec.  34.  The  term  real  estate,  as  used  in  this  act,  shall  be 
construed  as  co-extensive  in  meaning  with  lands,  tenements, 
hereditaments,  and  possessory  titles  to  public  lands  in  this  ter- 
ritory. 

Sec.  35.  The  term  "  conveyance,"  as  used  in  this  act,  shall  be 
construed  to  embrace  every  instrument  in  writing  by  which  any 
real  estate,  or  interest  in  real  estate,  is  created,  alienated, 
mortgaged,  or  assigned,  except  wills,  leases  for  a  term  not  ex- 
ceeding one  year,  and  executory  contracts  for  the  sale  or  purchase 
of  lands. 

Sec.  36.  Any  mortgage  that  has  been  or  may  be  hereafter  re- 
corded may  be  discharged  by  an  entrj"  in  the  margin  of  the  record 
thereof,  signed  by  the  mortgagee  or  his  personal  representative  or 
assignee,  acknowledging  the  satisfaction  of  the  mortgage  in  the 
presence  of  the  recorder  or  his  deputy,  who  shall  subscribe  tbe 
same  as  a  witness.  Such  entry  shall  have  the  same  effect  as  a  deed 
of  release  duly  acknowledged  and  recorded. 

Sec.  37.  Any  mortgage  shall  also  be  discharged  upon  the 
record  thereof,  by  the  recorder  in  whose  custody  it  shall  be,  when- 
ever there  shall  be  presented  to  him  a  certificate  executed  by  the 
mortgagee,  his  personal  representative  or  assignee,  acknowledged 
or  proved  and  certified  as  herein  before  prescribed  to  entitle  a  con- 
veyance to  be  recorded,  specifying  that  such  mortgage  has  been 
paid  or  otherwise  satisfied  or  discharged. 

Sec.  38.  Every  such  certificate,  and  the  proof  and  acknowledg- 
ment thereof,  shall  be  recorded  at  full  length,  and  a  reference  shall 
be  made  to  the  book  containing  such  record  in  the  minutes  of  the 
discharge  of  such  mortgage  made  by  the  recorder  upon  the  margin 
of  the  record  thereof. 

Sec.  39.  Any  mortgagee,  or  his  personal  representative,  or 
assignee,  as  the  case  may  be,  after  the  lull  performance  of  the  con- 
ditions of  the  mortgage,  whether  before  or  after  a  breach  thereof, 
who  shall,  for  the  space  of  seven  days  after  being  thereto  requested, 
refuse  or  neglect  to  execute  and  acknowledge  a  certificate  of  dis- 
charge or  release  thereto,  shall  be  liable  to  the  mortgagor,  his 
heirs  or  assigns,  in  the  sum  of  one  hundred  dollars,  and  also  for 
all  actual  damages  occasioned  by  such  neglect  or  refusal. 

Sec.  40.  All  conveyances  of  real  estate  heretofore  made  and 
acknowledged  or  proved  according  to  the  laws  in  force  at  the  time 
of  such  making  and  acknowledgment  of  proof,  shall  have  the  same 
force  as  evidence,  and  be  recorded  in  tne  same  manner  and  with 
the  like  effect  as  conveyances  executed  and  acknowledged  in  pur- 
suance of  this  act. 
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Sec.  41.  The  legality  of  the  execution,  acknowledgment,  proof 
from  or  record  of  any  conveyance  or  other  instrument  heretofore 
made,  executed,  acknowledged,  proved,  or  recorded,  shall  not  be 
affected  by  anything  contained  in  this  act,  but  shall  depend  for  its 
validity  or  legality  upon  the  laws  then  existing  and  in  force. 

Sec.  42.  Every  interest  in  real  estate  granted  or  devised  to 
two  or  more  persons,  other  than  executors  or  trustees,  as  such  shall 
be  a  tenancy  in  common,  unless  expressly  declared  in  the  grant  or 
devise  to  be  otherwise. 

Sec.  43.  The  term  "  heirs,"  or  other  words  of  inheritance,  shall 
not  be  necessary  to  create  or  convey  an  estate  in  fee  simple,  and 
every  conveyance  of  any  real  estate  hereafter  executed  shall  pass 
all  the  estate  of  the  grantor,  unless  the  intent  to  pass  a  less  estate 
shall  appear  by  express  terms  or  be  necessarily  implied  in. the  terms 
of  the  grant. 

Sec.  44.  When  a  remainder  in  lands  or  tenements,  goods  or 
chattels,  shall  be  limited  by  deed  or  otherwise,  to  take  eflFect  on 
the  death  of  any  person  without  heir  or  heirs  of  his  or  her  body, 
or  without  issue,  the  word  "  heirs  "  or  "  issue  "  shall  be  construed 
to  mean  heirs  or  issue  living  at  the  death  of  the  person  named  as 
ancestor. 

Sec.  45.  A  future  estate,  depending  on  the  contingency  of  the 
death  of  any  person  without  heirs  or  issue  or  children,  shall  be 
defeated  by  the  birth  of  a  posthumous  child  of  such  person  capable 
of  taking  a  descent. 

Sec.  46.  When  an  estate  shall,  by  any  conveyance,  be  limited 
in  remainder  to  the  son  or  daughter  or  issue,  or  to  the  use  of  the 
son  or  daughter  or  issue,  to  be  begotten,  such  son  or  daughter  or 
issue,  born  after  the  decease  of  his  or  her  father,  shall  take  the 
estate  in  the  same  proportion  and  in  the  same  manner  as  if  he  or 
§he  had  been  born  in  the  lifetime  of  the  father,  although  no  estate 
shall  have  been  created  or  conveyed  to  support  the  contingent 
remainder  after  his  death. 

Sec.  47.  Grants  of  rents,  or  of  reversions  or  remainders,  shall 
be  good  and  effectual  without  attornment  of  the  tenants,  but  no 
tenant  who,  before  the  notice  of  the  grant,  shall  have  paid  rent  to 
the  grantor,  shall  suffer  any  damage  thereby. 

Sec.  48.  The  attornment  of  a  tenant  to  a  stranger  shall  be  void 
unless  it  be  with  the  consent  of  the  landlord  of  such  tenement,  or 
in  pursuance  to,  or  in  consequence  of,  a  judgment  or  decree  of  some 
court  of  competent  jurisdiction. 

Sec' 49.  Lineal  or  collateral  warranters,  with  all  their  inci- 
dents, are  abolished,  but  the  heirs  and  deviset;s  of  every  person 
who  shall  have  made  any  covenant  or  agreement  in  reference  to 
the  title  of,  in,  or  to  any  real  estate,  shall  be  answerable  upon 
such  covenant  or  agreement  to  the  extent  of  the  land  descended 
or  devised  to  them  in  the  case  and  in  the  manner  prescribed  by  law. 
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Sec.  50.  The  words  "grant,"  '* bargain,"  and  ''sell/'  in  all 
conveyances  hereafter  made,  in  and  by  which  any  estate  or  inher- 
itance, possessory  title  or  fee  simple  is  to  be  passed,  shall,  unless 
restrained  by  express  terms  contained  in  such  conveyance,  be  con- 
strued to  be  the  following  express  covenants,  and  none  other,  on  the 
part  of  the  grantor,  for  himself,  his  heirs  and  assigns,  to  the 
grantee,  his  heirs  and  assigns : — First.  That  previous  to  the  time 
of  the  execution  of  such  conveyance  the  grantor  has  not  conveyed 
the  same  real  estate,  or  any  right,  title,  or  interest  therein,  to  any 
person  other  than  the  grantee.  Second.  That  such  real  estate  is 
at  the  time  of  the  execution  of  such  conveyance  free  from  incum- 
brances, done,  made,  or  suffered  by  the  grantor  or  any  person 
claiming  under  him ;  and  such  covenant  may  be  sued  upon  in  the 
same  manner  as  if  they  had  been  expressly  interested  in  the  con- 
veyance. 

Sec.  51.  All  instruments  of  writing  mentioned  in  this  act,  now 
copied  in  the  proper  books  of  record  of  the  several  counties  of  this 
territory,  acknowledged  and  recorded  in  accordance  with  the  laws 
in  force  and  effect  at  the  time  such  instruments  are  so  acknowledged 
and  recorded,  shall,  after  the  passage  of  this  act,  be  deemed  to 
impart  to  subsequent  purchasers  and  incumbrancers,  and  all  other 
persons  whomsoever,  notice  of  all  such  deeds,  mortgages,  power  of 
attorney,  or  other  instrument,  so  far  as  to  the  extent  the  same  may 
be  found  recorded,  copied,  or  noted  in  the  books  of  record. 

Sec.  52.  That  any  citizen,  by  deed,  mortgage,  or  other  convey- 
ance, conveying  property  situated  in  this  territory,  who  has  a  wife 
living  in  any  other  state  or  territory,  can  convey  the  full  title  to 
such  property  by  his  own  signature,  and  the  want  of  the  signature 
of  the  said  wife  shall  in  nowise  invalidate  said  conveyance. 
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CORPORATIONS. 

Sec,  1.  Parties  to  sign  and  acknowledge  a  certificate  in  vrriting, 
setting  forth  terms  of  corporation. 

Sec.  2.  Copy  certified  by  secretary  of  the  territory  to  be  evidence; 
to  have  a  corporate  seal. 

Sec.  S.  Certificate  may  designate  more  than  one  place  ofbudness. 

Sec.  4'  Certificate  to  state  pla^  of  business  outside  ofterri^^' 

Sec.  6.  Notice  of  election  ;  how  stockholders  elected,  6fc. 

Sec.  6.  JElection  not  held  on  day  appointed  not  to  dissolve  cor- 
poration. 

Sec.  7.  How  president  designated^  and  to  give  security. 
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Sec.  8.  Trustees  to  demand  subscriplion  not  exceeding  twenty 
per  cent. 

Sec,  9.  Powers  of  tntstees. 

Sec,  10,  Stock  to  be  deemed  penonal  jyroperty  and  how  trans- 
ferred. 

Sec.  11,  Certificate  prima  facie  evidence  of  incorporation. 

Sec.  12.  Stocfdvoldera  individuaUy  liable  to  amount  of  unpaid 
stock. 

Sec.  IS.  Trustees  to  make  purchases  and  issue  stock  in  payment. 

Sec.  H,  President  and  trustees  to  mxike  certificate  of  amount  of 
stock  paid  in. 

Sec.  IS.  Report  to  be  published  annually. 

See,  16,  Trustees  to  be  liable  if  they  pay  dividend  while  com- 
pany is  insolvent. 

Sec.  17,  No  loan  to  be  made  to  stockholders. 

See.  18.  Officers  liable  for  signing  false  report. 

Sec.  19.  Party  pledging  stock  to  be  liable  as  stockholder. 

See.  ZO.  Bepresentative  of  stock  may  vote  as  stockholder. 

Sec.  £1.  Legislature  may  amend  or  repeal  act. 

See.  22.  Corporation  may  increase  or  diminish  capital  stock. 

Sec.  23.  Puolication  of  meeting  to  increase  or  diminish  stock. 

Sec  24.  Representation  of  two-thirds  of  stockholders  to  increase 
or  diminish  stock. 

Sec.  25.  Trustees  assenting  tohen  personally  liable. 

See,  26.  Treasurer  to  keep  a  book  with  names  of  all  stockholders  ; 
penalty  for  refusing  inspection  of  books. 

See.  27.  Persons  owning  fifteen  per  cent,  of  capital  stock  may 
demand  statement  0/ treasurer. 

Sec.  28.   What  certificate  of  ditch  company  to  contain. 

Sec,  29.  Priority  of  right  to  govern  direction  of  water. 

Sec,  30.  Mates  for  water  to  be  fixed  by  county  commissioners. 

See.  31.  Company  to  keep  banks  of  ditch  in  good  order. 

See.  32.   What  certificate  of  flume  company  to  specify. 

See.  33.   What  certificate  of  quartz  company  to  specify. 

See.  34..  Tunnel  company  to  have  riaht  of  way. 

See.  35.   What  certificate  of  tdegraph  company  to  specify. 

Sec.  36.   When  companies  to  begin  and  complete  work. 

Sec,  37.  Powers  of  corporation  under  (fiis  act. 

Sec,  38,  How  powers  restricted. 

Sec,  39.  Persons  liable  to  fine  and  imprisonment  for  damaging 
corporation's  property. 

Sec,  40,  Nothing  in  this  act  to  authorize  issuing  paper  money. 

See.  41,  How  companies  heretofore  formed  to  organize  under  this 
act, 

Sec»  42.  Haw  land  required  by  company  to  be  appraised  and 
condemned. 
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Sec.  43,  How  companies  formed  under  this  act  may  be  disin- 
corporated. 

Sec,  44'  Powers  of  trustees  after  dissolution. 

Sec.  45.  How  place  of  hv^ness  removed. 

Sec.  46.  Foreign  corporations  fie  copy  of  charter  with  secretarj 
of  territory  and  county  recorder. 

Sec.  47.  If  charter  not  filed  with  secretary  within  thirty  days- 
act  of  incorporation,  how  proved. 

Sec.  4^.  FerrieSj  toll-bridges,  and  toll-roads  not  to  be  established. 

Section  1.  At  any  time  hereafter,  any  three  or  more  persons  who 
may  desire  to  form  a  company  for  the  purpose  of  carrying  on  any 
kind  of  manufacturing,  mining,  mechanical  or  chemical  husiness. 
dig  ditches,  build  flumes,  run  tunnels,  or  to  carry  on  any  branch 
of  business  designed  to  aid  in  industrial  or  productive  interest  of 
the  country,  make,  sign,  and  acknowledge,  before  some  officer  com- 
petent to  take  acknowledgments  of  deeds,  and  file  in  the  office  of 
the  clerk  of  the  county  in  which  the  business  of  the  company  shall 
be  carried  on,  and  a  duplicate  thereof  in  the  office  of  the  secretary 
of  the  territory,  a  certificate  in  writing,  in  which  shall  be  stated 
the  corporate  name  of  said  company  and  the  object  for  which  the 
company  shall  be  formed,  the  amount  of  capital  stock  of  the  said 
company,  the  term  of  its  existence,  not  to  exceed  twenty  years,  the 
number  of  shares  of  which  the  said  stock  shall  consist,  the  number 
of  trustees  and  their  names,  who  shall  manage  the  concerns  of  said 
company  for  the  first  three  months,  and  the  name  of  the  city,  town, 
or  locality,  and  the  county  in  which  the  operations  of  said  com- 
pany shall  be  carried  on. 

Sec.  2.  When  the  certificate  shall  have  been  filed  as  aforesaid, 
the  secretary  of  the  territory  shall  record  and  carefully  preserve 
the  same  in  his  office,  and  a  copy  thereof,  duly  certified  by  the  sec- 
retary of  the  territory,  under  the  seal  of  the  territory  of  Montana, 
shall  be  evidence  of  the  existence  of  such  company,  and  the  persons 
who  shall  have  signed  and  acknowledged  the  same,  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate  in  fact  and  in  name, 
by  the  name  stated  in  such  certificate,  and  by  that  name  have  suc- 
cession, and  shall  be  cajfeble  of  suing  and  being  sued  in  any  court 
of  law  or  equity  in  this  territory ;  and  they  and  their  successors 
may  have  a  common  seal,  and  may  make  and  alter  the  same  at 
pleasure ;  and  they  shall,  by  their  corporate  name,  be  capable  in 
law  of  acquiring  by  purchase,  pre-emption,  donation,  or  otnerwiso, 
and  holding  or  conveying  by  deed,  or  otherwise,  any  real  or  per- 
sonal estate  whatever,  which  may  be  necessary  to  enable  the  said 
company  to  carry  on  their  operations  named  in  the  certificate. 

Sec.  3.  Any  certificate  hereafter  filed  and  recorded  under  the 
provisions  of  this  act  may  designate  one  or  more  places  where 
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the  company  may  carry  on  their  business  in  the  territory  of 
Montana. 

Sec.  4.  If  any  company  shall  be  formed  under  this  act  for  the 
purpose  of  carrying  on  any  part  of  its  business  in  any  place  out- 
side of  this  territory,  the  said  certificate  shall  so  state,  and  shall 
also  state  the  name  of  the  city,  town,  or  locality,  and  county  in 
which  the  principal  part  of  the  business  of  said  company  within 
this  territory  is  to  be  transacted,  and  said  town  and  county  shall 
be  deemed  the  town,  place,  and  county  in  which  the  operations 
and  business  of  the  company  are  to  be  carried  on,  and  its  prin- 
cipal place  of  business  within  the  meaning  and  provisions  of 
this  act. 

Sec.  5.  The  stock,  property,  and  concern  of  such  company  shall 
be  managed  by  not  less  than  three  nor  more  than  nine  trustees, 
who  shall  respectively  be  stockholders  in  said  company,  who  shall 
(except  the  first  three  months)  be  annually  elected  by  the  stock- 
holders, at  such  time  and  place  as  shall  be  directed  by  the  by- 
laws of  said  company ;  and  public  notice  of  the  time  and  place  of 
holding  such  elections  shall  be  published,  not  less  than  ten  days 
previous  thereto,  in  the  newspaper  printed  nearest  to  the  place 
where  the  operations  of  the  said  company  shall  be  carried  on,  and 
the  election  shall  be  made  by  such  of  the  stockholders  as  shall  at- 
tend for  that  purpose,  either  in  person  or  by  proxy,  provided  one 
half  of  the  stock  is  represented.  AH  elections  shall  be  by  ballot,  and 
each  stockholder  shall  be  entitled  to  as  many  votes  as  he  owns 
shares  of  stock  in  said  company,  and  the  persons  receiving  the 
greatest  number  of  votes  shall  be  trustees ;  and  when  any  vacancy 
shall  happen  among  the  trustees,  by  death,  resignation,  or  other- 
wise, it  shall  be  filled  for  the  remainder  of  the  year  in  such  man- 
ner, as  shall  bo  prescribed  by  the  laws  of  said  company. 

Sec.  6.  In  case  it  should  happen  at  any  time  that  an  election 
of  trustees  shall  not  be  made  on  the  day  designated  by  the  by-laws 
of  said  company  when  it  ought  to  have  been  made,  the  company, 
for  that  reason,  shall  not  be  dissolved ;  but  it  shall  be  lawful,  on 
any  other  day,  to  hold  an  election  for  trustees,  in  such  manner  as 
shall  be  provided  for  by  the  said  by-laws,  and  all  acts  of  trustees 
shall  be  valid  and  binding  as  against  such  company  until  their  suc- 
cessors shall  be  elected. 

Sec.  7.  There  shall  be  a  president  of  the  company,  who  shall  be 
designated  from  the  number  of  trustees,  and  also  such  subordinate 
officers  as  the  company  by  its  by-laws  may  designate,  who  may  be 
elected  or  appointed,  and  required  to  give  such  security  for  the 
feithful  performance  of  the  duties  of  their  offices  as  the  company, 
^J  its  by-laws,  may  require. 

Sec.  3.  It  shall  be  lawful  for  the  trustees  to  call  in  and  demand 
from  the  stockholders,  respectively,  all  such  sums  of  money  by  them 
subscribed,  at  such  times  and  in  such  payments  or  instalments  as 
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the  trustees  shall  deem  proper,  not  to  exceed  twenty  per  cent,  in 
any  one  month,  under  tne  penalty  of  forfeiting  the  snares  of  stock 
subscribed  for,  and  for  all  previous  payments  made  thereon,  if 
payment  shall  not  be  made  by  the  stockholders  within  sixty  days 
after  a  personal  demand  or  notice  requiring  su^.h  payment  shall 
have  been  published  for  six  successive  weeks  in  tne  newspaper 
nearest  the  place  where  the  business  of  the  company  shall  be 
caried  on  as  aforesaid. 

Sec.  9.  The  trustees  of  such  company  shall  have  power  to  make 
such  prudential  by-laws  as  they  shall  deem  proper  for  the  manage- 
ment and  disposition  of  the  stock  and  business  affairs  of  such  com' 
pany,  not  inconsistent  with  the  laws  of  the  United  States  and  of 
this  territory,  and  prescribing  the  duties  of  officers,  artificers,  and 
servants  that  may  oe  employed ;  for  the  appointment  of  all  officers, 
and  for  carrying  on  all  kinds  of  business  within  the  objects  and 
purposes  of  such  company. 

Sec.  10.  The  stock  of  such  company  shall  be  deemed  personal 
estate,  and  shall  be  transferable  in  such  manner  as  shall  be  pre- 
scribed by  the  by-laws  of  the  company ;  but  no  transfer  shall  be 
valid,  except  as  between  the  parties  thereto,  until  the  same  shall 
have  been  so  entered  upon  the  books  of  the  company  as  to  show 
the  names  of  the  parties  by  and  to  whom  transferred,  the  num- 
bers and  designation  of  the  shares,  and  the  date  of  the  transfer. 

Sec.  11.  The  copy  of  any  certificate  of  incorporation,  filed  and 
recorded  in  pursuance  of  this  act,  certified  by  the  secretary  of  the 
territory,  under  the  great  seal  of  the  territory  of  Montana,  to  be 
a  true  copy,  and  the  whole  of  such  certificate  shall  be  received  in 
all  courts  and  places  as  prima  fade  evidence  of  the  facts  therein 
stated.' 

Sec'  12.  All  stockholders  of  every  company  incorpor^jted 
under  the  provisions  of  this  act  shall  be  severally  and  individually 
liable  to  the  creditors  of  the  company  in  which  they  are  stock- 
holders, to  the  amount  of  unpaid  stock  held  by  them  respectively, 
for  all  acts  of  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock,  fixed  and  limited,  shall  be  paid  in,  and  a 
certificate  thereof  shall  have  been  made  and  recorded,  as  pre- 
scribed in  the  following  sections ;  and  the  capital  stock  so  fixed 
and  limited,  shall  all  be  paid  in — one  half  thereof  within  two  yeare 
and  the  other  half  thereof  in  four  years  from  the  incorporation,  or 
said  corporation  shall  be  dissolved. 

Sec.  13.  The  trustees  of  such  company  may  purchase  mines, 
manufactories  and  other  property  necessary  for  their  business,  and 
issue  stock  to  the  amount  of  the  value  thereof  in  payment  thereof, 
and  the  stock  so  issued  shall  be  declared  and  taken  to  be  full 
stock,  and  not  liable  to  any  further  call ;  neither  shall  the  holders 
thereof  be  liable  for  any  further  payments  under  the  provisions  of 
the  tenth  section  of  this  act ;  but  in  all  statements  and  reports  of 
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the  company  to  be  published,  this  stock  shall  not  be  stated  or  re- 
ported as  being  issued  for  cash  paid  into  the  company,  but  shall 
be  reported,  in  this  respect,  according  to  the  facts. 

Sec.  14.  The  president  and  a  majority  of  trustees  within  thirty 
days  after  the  payment  of  the  first  instalment  of  the  capital  stock 
so  fixed  and  limited  by  the  company,  shall  make  a  certificate 
^stating  the  amount  of  the  capital  so  fixed  and  paid  in,  which  cer- 
tificate shall  be  signed  and  sworn  to  by  the  president  and  a 
majority  of  the  trustees,  and  they  shall,  within  the  said  thirty 
days,  record  the  same  in  the  office  of  the  county  clerk  of  the 
couDiy  wherein  the  business  of  said  company  is  carried  on. 

Sec.  15.  Every  such  company  shall,  annually,  within  twenty 
days  from  the  first  day  of  September,  make  report,  which  shall 
be  published  in  some  newspaper  published  in  the  town,  city,  or 
village,  or,  if  there  be  no  newspaper  published  in  said  town,  city, 
or  village,  then  in  some  newspaper  published  nearest  the  place 
where  the  business  of  said  company  is  carried  on,  which  shall 
state  the  amount  of  capital  and  of  the  proportion  actually  paid 
in,  and  the  amount  of  existing  debts,  which  report  shall  be  signed 
by  the  president  and  a  majority  of  the  trustees,  and  shall  be 
verified  by  the  oath  of  the  president  or  secretary  of  said  com- 
pany, and  filed  in  the  office  of  the  clerk  of  the  county  where  the 
ousiness  of  the  company  shall  be  carrted  on,  and  if  any  of  said 
company  shallfail  to  do  so,  all  the  trustees  of  the  company  shall 
be  jointly  and  severally  liable  for  all  debts  of  the  company  then 
existing,  and  for  all  that  shall  be  contracted  before  such  report 
shall  be  made. 

Sec.  16.  If  the  trustees  of  any  such  company  shall  declare  and 
pay  any  dividend  when  the  company  is  insolvent,  or  any  dividend 
the  payment  of  which  would  render  it  insolvent,  or  which  would 
diminish  the  amount  of  its  capital  stock,  they  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  thereafter  contracted  while  they  shall  respec- 
tively continue  in  office :  Provided^  That,  if  any  of  the  trustees 
shall  object  to  the  declaring  of  such  dividend,  or  to  the  payment 
of  the  same,  and  shall,  at  any  time  before  the  time  fixed  for  the 
payment  thereof,  file  a  certificate  of  their  objection  in  writing 
with  the  clerk  of  the  company,  and  with  the  clerk  of  the  county, 
they  shall  be  exempt  from  the  said  liability. 

Sec.  17.  No  loan  of  money  shall  be  made  by  any  such  com- 
pany to  any  stockholder  therein,  and  if  any  such  loan  shall  bo 
made  to  a  stockholder,  the  officer  who  shall  make  it,  or  who  shall 
assent  thereto,  shall  be  jointly  and  severally  liable  to  the  extent 
of  such  loan  and  interest  for  all  the  debts  of  the  company  con- 
tracted before  the  repayment  of  the  sum  loaned. 

Sec.  18.     If  any  certificate  or  report  made  or  public  notice 
given  by  the  officers  of  any  such  company,  in  pursuance  of  the 
52 
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provisions  of  this  act,  shall  be  false  in  any  material  representa- 
tion, all  the  officers  who  shall  have  signed  the  same  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  company  con- 
tracted while  they  are  stockholders  or  officers  thereof. 

Sec.  19.  No  person  holding  stock  in  any  such  company  as 
executors,  administrators,  guardian,  or  trustee,  and  no  person 
holding  such  stock  as  collateral  security,  shall  be  personally  sub- 
ject to  any  liability  as  stockholder  of  such  company,  but  the  per- 
son pledging  such  stock  shall  be  considered  as  holding  the  same, 
and  shall  be  liable  as  stockholder  accordingly,  and  the  estate  and 
funds  in  the  hands  of  such  executor,  administrator,  guardian,  or 
trustee,  shall  be  liable  in  like  manner,  and  to  the  same  extent,  as 
the  testator  or  intestate,  or  the  ward  or  person  interested  in  such 
trust  fund,  would  have  been  if  he  had  been  living  and  competent 
to  act,  and  held  the  same  stock  in  his  own  name. 

Sec.  20.  Every  such  executor,  administrator,  guardian,  or 
trustee  shall  represent  the  shares  of  stock  in  his  hands  at  all 
meetings  of  the  company,  and  may  vote,  accordingly,  as  a  stock- 
holder ;  and  every  person  who  shall  pledge  his  stock,  as  aforesaid, 
may,  nevertheless,  represent  the  same  at  all  such  meetings,  and 
may  vote,  accordingly,  as  a  stockholder. 

Sec.  21.  The  legislature  may  at  any  time  alter,  amend,  or  re- 
peal this  act,  but  such  amendment  or  repeal  shall  not  take  away 
or  impair  any  rights  acquired  or  remedy  given  against  any  sucli 
corporation,  its  stockholders,  or  officers,  for  any  liability  which 
shall  have  been  previously  incurred. 

Sec.  22.  Any  corporation  or  company  heretofore  formed,  either 
by  special  act  or  under  the  general  law,  and  now  existing,  or  any 
company  which  may  be  formed  under  this  act,  may  increase  or 
diminish  its  capital  stock,  by  complying  with  the  provisions  of  this 
act,  to  any  amount  which  maybe  deemed  sufficient  and  proper  for 
the  purposes  of  the  corporation,  and  may  also  extend  its  business 
to  any  other  branch  named  in  section  one  of  this  act,  subject  to 
the  provisions  and  liabilities  of  this  act ;  but,  before  any  corpora- 
tion shall  be  entitled  to  diminish  the  amount  of  its  capital  stock, 
if  the  amounts  of  its  debts  and  liabilities  shall  exceed  the  amount 
of  capital  to  which  it  is  proposed  to  be  reduced,  such  amount  of 
debts  and  liabilities  shall  be  satisfied  and  reduced  so  as  not  to  ex- 
ceed such  diminished  amount  of  capital,  and  any  existing  com- 
pany heretofore  formed  under  any  special  act,  may  come  under 
and  avail  itself  of  the  provisions  of  this  act  by  complying  with  the 
following  provisions,  and  thereupon  such  company,  its  officers  and 
stockholders,  shall  be  subject  to  all  restrictions,  duties,  and  liabili- 
ties of  this  act. 

Sec.  23.  Whenever  any  company  shall  desire  to  call  a  meeting 
of  stockholders  for  the  purpose  of  availing  itself  of  the  privilege  of 
this  act,  or  for  increasing  or  diminishing  the  amount  of  its  capital 
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Stock,  or  for  extending  or  changing  its  businesss,  it  shall  be  the 
duty  of  the  tnistees  to  puWish  a  notice  signed  by  at  least  a  ma- 
jority of  them,  in  a  newspaper  in  the  county,  if  any  shall  be  pub- 
lished therein,  at  least  six  successive  weeks,  and  to  deposit  a  writ- 
ten or  printed  copy  thereof  in  the  post  office,  addressed  to  each 
stockholder  at  his  usual  place  of  residence  at  least  six  weeks  pre- 
vious to  the  day  fixed  for  holding  such  meeting,  specifying  the  object 
of  the  meeting,  the  time  and  place  when  and  where  such  meeting 
shall  be  held,  and  the  amount  to  which  it  shall  be  proposed  to  in- 
crease or  diminish  the  capital,  and  the  business  to  which  the  com- 
pany would  be  extended  or  changed  ;  and  a  vote  of  at  least  two- 
thirds  of  all  the  shares  of  stock  siiall  be  necessary  to  an  increase 
or  diminution  of  the  amount  of  its  capital  stock,  or  the  extension 
or  change  of  its  business  as  aforesaid,  or  to  enable  a  company  to 
avail  itself  of  the  provisions  of  this  act. 

Sec.  24.  If  at  any  time  and  place  specified  in  the  notice  pro- 
vided for  in  the  preceding  sections  of  this  act,  stockholders  snail 
appear  in  person  or  by  proxy,  in  number  representing  not  less  than 
two-thirds  of  all  the  shares  of  stock  of  the  corporation,  they  shall 
organize  by  choosing  one  of  the  trustees  chairman  of  the  meeting, 
and  also  a  suitable  person  for  secretary,  and  proceed  to  a  vote  of 
those  present  in  person  or  by  proxy,  and  if,  on  canvassing  the 
votes,  it  shall  appear  that  a  sufficient  number  of  votes  have  been 
in  favor  of  increasing  or  diminishing  the  amount  of  capital,  or  of 
extending  or  changing  its  business  as  aforesaid,  or  for  availing  itself 
of  the  privileges  and  provisions  of  this  act,  a  certificate  of  the  pro- 
ceedings showing  a  compliance  with  the  provisions  of  this  act,  the 
amount  of  capital  actually  paid  in,  the  business  to  which  it  is  ex- 
tended or  changed,  the  whole  amount  of  debt  and  liabilities  of  the 
company,  and  the  amount  to  which  the  capital  stock  shall  be  in- 
creased or  diminished,  shall  be  made  out,  signed  and  verified  by 
the  affidavit  of  the  chairman,  and  be  countersigned  by  the  secre- 
tary, and  such  certificate  shall  be  acknowledged  by  the  chairman, 
and  filed  and  recorded  as  required  by  the  first  section  of  this  act, 
and,  when  so  filed  and  so  recorded,  the  capital  stock  of  such  cor- 
poration shall  be  increased  or  diminished  to  the  amount  specified 
in  such  certificate,  and  the  business  extended  or  changed,  as  afore- 
said, and  the  company  shall  be  entitled  to  the  privileges  and  pro- 
visions and  be  subject  to  the  liabilities  of  this  act,  as  the  case 
may  be. 

Sec.  25.  If  the  indebtedness  of  any  such  company  shall  at  any 
time  exceed  the  amount  of  its  capital  stock,  the  trustees  of  such 
company  assenting  thereto  shall  be  personally  liable  for  such  ex- 
cess to  the  creditors  of  such  company. 

Sec.  26.  It  shall  be  the  duty  of  the  trustees  of  every  such  cor- 
poration or  company  to  cause  a  book  to  be  kept  by  the  treasurer 
or  clerk  thereof,  containing  the  names  of  all  persons,  alphabet!- 
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cally  arranged,  who  have  been  or  shall,  within  the  provisions  of 
this  act,  become  stockholders  of  such  company,  showing  their 
places  of  residence,  the  number  of  the  shares  of  stock  held  by  them 
respectively,  and  the  time  when  they  became  respectively  the 
owners  of  such  shares,  and  the  amount  of  the  stock  actually  paid  in, 
which  book  shall,  during  the  usual  business  hours  of  the  day  and 
on  every  day  except  Sunday  and  the  Fourth  of  July,  be  open  for 
the  inspection  of  stockholders  and  creditors  of  the  company  and 
their  personal  representatives,  at  the  office  or  principal  place  of 
business  [operation]  shall  be  located,  and  any  and  every  such 
stockholder,  creditor,  or  representative,  shall  have  a  right  to  make 
extracts  from  such  books ;  and  no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  to  render  the  person  to  whom  it 
shall  be  transferred  liable  for  the  debts  of  the  company,  according 
to  the  provisions  of  this  act,  until  it  shall  have  been  entered  there- 
in as  required  by  this  section,  by  an  entry  showing  to  and  from 
whom  transferred;  such  book  shall  be  presumptive  evidence  of 
the  facts  therein  stated,  in  favor  of  the  plaintiff  to  any  suit  or 
proceeding  against  such  company  or  against  any  one  or  more  stock* 
Holders.  Every  officer  or  agent  of  such  company  who  shall  ne- 
glect to  make  any  proper  entry  in  such  books,  or  shall  refuse  or 
neglect  to  make  any  proper  entry  in  such  book,  or  shall  make  any 
improper  entry,  or  shall  refuse  or  neglect  to  exhibit  the  same  or 
allow  the  same  to  be  inspected  and  extracts  taken  therefrom,  as 
provided  by  this  section,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  the  company  shall  forfeit  and  pay  to  the  party  injured  a  pen- 
alty of  fifty  dollars  for  every  such  neglect  or  refusal,  and  all  the 
damages  resulting  therefrom ;  and  every  company  that  shall  ne- 
glect to  keep  such  book  open  for  inspection  as  aforesaid  shall  for- 
feit to  the  people  of  Montana  the  sum  of  fifty  dollars  for  every  day 
it  shall  so  neglect,  to  be  sued  and  recovered  in  the  name  of  the 
people  of  said  territory,  by  the  district  attorney  of  the  county  in 
which  the  business  of  such  corporation  shall  be  located,  and  when 
so  recovered  the  amount  shall  be  paid  into  the  treasury  of  such 
county  for  the  use  of  common  schools  therein. 

Sec.  27.  Whenever  any  person  or  persons  owning  fifteen  per 
cent,  of  the  capital  stock  of  any  company  formed  under  the  pro- 
visions of  this  act  shall  present  a  written  request  to  the  treasurer 
thereof  that  they  desire  a  statement  of  the  afiairs  of  such  company, 
it  shall  be  the  duty  of  such  treasurer  to  make  a  statement  of  the 
affairs  of  the  company,  under  oath,  embracing  a  particular  account 
of  all  its  assets  and  liabilities  in  minute  detau,  and  to  deliver  such 
statement  to  the  persons  who  presented  the  said  written  request 
to  said  treasurer  within  twenty  days  after  such  presentation,  and 
shall  also,  at  the  same  time,  place  and  keep  on  file  in  his  office  for 
six  months  thereafter  a  copy  of  such  statement,  which  shall,  at  all 
times  during  business  hours,  be  exhibited  to  any  stockholder  of 
said  company  demanding  an  examination  thereof;  such  treasurer, 
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liowever,  shall  not  be  required  to  deliver  such  statement  in  the 
manner  aforesaid  oftener  than  once  in  six  months.  If  such  treas- 
urer shall  neglect  or  refuse  to  comply  with  any  provisions  of  this 
act,  he  shall  forfeit  and  pay  to  the  person  presenting  said  written 
request  the  sum  of  fifty  dollars,  and  the  further  sum  of  ten  dollars 
for  every  twenty-four  hours  thereafter  until  such  statement  shall 
be  furnished,  to  be  sued  for  and  recovered  in  any  court  having 
cognizance  thereof. 

Sec.  28.  Whenever  any  three  or  more  persons  associate  under 
ihe  provisions  of  this  act  to  form  a  company  for  the  purpose  of 
constructing  a  ditch,  for  the  purpose  of  conveying  water  to  any 
mines,  mills,  or  lands,  to  be  used  lor  mining,  milling,  or  the  irri- 
gation of  lands,  they  shall,  in  their  certificate,  in  addition  to  the 
matters  required  in  section  one  of  this  act,  specify  as  follows  : 
The  stream  or  streams  from  which  the  water  is  taken ;  the  point 
or  place  on  said  stream  at  or  near  which  the  water  is  to  be  taken 
out;  the  line  of  said  ditch,  as  near  as  may  be,  and  the  use  to 
which  the  said  water  is  intended  to  be  applied. 

Sec.  29.  Any  ditch  company  formed  under  the  provisions  of 
this  act  shall  have  the  right  of  way  over  the  line  named  in  the 
certificate,  and  shall  also  have  the  right  to  run  the  water  of  the 
Mream  or  streams  named  in  the  certificate  through  their  ditch  : 
Provided,  That  the  line  proposed  shall  not  interfere  with  any  other 
ditch  whose  rights  are  prior  to  those  acquired  under  this  act  and 
by  virtue  of  said  certificate ;  nor  shall  the  water  of  any  stream  be 
diverted  from  its  original  channel  to  the  detriment  of  any  mines, 
mill  men,  or  others  along  the  line  of  said  stream,  who  may  have  a 
priority  of  right. 

Sec.  SO.  Any  company  constructing  a  ditch,  under  the  pro- 
visions of  this  act,  shall  furnish  water  in  the  way  and  manner 
named  in  the  certificate,  in  the  way  and  manner  the  water  is  de- 
signated to  be  used,  whether  miners,  mill  men,  or  farmers,  whenever 
they  shall  have  water  in  their  ditch  unsold;  and  shall  at  all  times 
give  the  preference  to  the  use  of  the  water  in  said  ditch  to  the 
class  of  peraons  so  named  in  the  certificate;  the  rates  at  which 
water  shall  be  furnished  to  be  fixed  by  the  county  commissioners 
or  the  tribunal  transacting  county  business,  as  soon  as  such  ditch 
shall  be  completed  and  prepared  to  furnish  such  water. 

Sec.  31.  Every  ditch  company  organized  under  the  provisions 
of  this  act  shall  be  required  to  keep  the  banks  of  their  ditch  in 
good  condition,  so  that  the  water  shall  not  be  allowed  to  escape 
from  the  same,  to  the  injury  of  any  mining  claim,  road,  ditch,  or 
other  property ;  and  whenever  it  is  necessary  to  convey  any  ditch 
over,  across,  or  above  any  lode  or  mining  claim,  that  the  company 
shall,  if  necessary  to  keep  the  water  of  said  ditch  out  or  from  any 
claim,  flume  the  ditch,  so  far  as  necessary  to  protect  such  claim  or 
property  from  the  water  of  said  ditch. 
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Sec.  32.  That  when  any  company  shall  organize  under  the 
provisions  of  this  act  to  form  a  company  for  the  purpose  of  con- 
structing a  flume,  their  certificate  in  addition  to  the  matter  re- 
quired in  the  first  section  of  this  act,  shall  specify  as  follows :  The 
place  of  beginning,  termini,  and  route,  so  near  as  may  be,  and  the 
purpose  for  which  such  flume  is  intended ;  and,  when  organized  ac- 
coraing  to  the  provisions  of  this  act,  said  company  shaJl  have  the 
right  of  way  over  the  line  proposed  in  such  certificate  for  such 
flume ;  provided  it  does  not  conflict  with  the  right  of  any  former 
fluming,  ditching,  or  other  company. 

Sec.  33.  Whenever  any  three  or  more  persons  shall  associate 
under  the  provisions  of  this  act  for  the  purpose  of  running  a  tunnel 
for  mining  for  gold,  quartz,  or  other  ore,  their  certificate  of  incor- 
poration shall  specify,  in  addition  to  the  matters  required  by  the 
first  section  of  this  act,  as  follows,  to  wit :  Where  said  tunnel  is  to 
be  run,  the  place  of  commencement,  course,  and  termination,  and 
the  minerals  or  ore  designed  to  be  excavated. 

Sec.  34.  Any  company  formed  under  the  provisions  of  this  act, 
for  the  purpose  of  excavating  a  tunnel,  shall  nave  and  hold  eleven 
hundred  feet  on  each  side  of  said  tunnel,  on  all  lodes  discovered 
by  them  while  excavating  said  tunnel,  and  through  all  lodes  dis- 
covered previous  to  the  commencement  of  said  tunnel  they  shall 
have  the  right  of  way. 

Sec.  35.  Whenever  any  three  or  more  persons  associate  under 
the  provisions  of  this  act  to  form  a  company  for  the  purpose  of 
constructing  a  line  or  lines  of  magnetic  telegraph  in  this  territory, 
their  certificate  shall  specify  as  follows : — The  termini  of  such 
line  or  lines,  and  the  counties  through  which  they  shall  pass;  and 
such  corporation  is  hereby  authorized  to  construct  said  telegraph 
line  or  lines  from  point  to  point,  along  and  upon  any  of  the  public 
roads,  by  the  erection  of  any  necessary  fixtures,  including  posts, 
piers,  and  abutments,  necessary  for  the  wires :  Provided,  That  the 
same  shall  not  incommode  the  public  in  the  use  of  said  roads  or 
highways. 

Sec.  36.  Any  company  formed  under  the  provisions  of  this  act, 
for  the  purpose  of  constructing  any  ditch  or  flume,  shall,  within 
sixty  days  from  the  date  of  their  certificate,  commence  work  on 
such  ditch  or  flume  as  shall  be  named  in  the  certificate,  and  shall 
prosecute  the  work  with  due  diligence  until  the  same  is  completed, 
and  the  time  of  completion  of  any  such  ditch  shall  not  be  extended 
beyond  a  period  of  three  years  from  the  time  the  work  was  com- 
menced, as  aforesaid ;  and  any  company  failing  to  commence  work 
within  sixty  days  from  the  date  of  certificate,  or  failing  to  complete 
the  same  within  three  years  from  the  time  of  commencement  as 
aforesaid,  shall  forfeit  all  the  right  to  the  route  so  claimed,  and 
the  same  shall  be  subject  to  be  claimed  by  any  other  company. 
The  time  for  the  completion  of  any  flume  constructed  under  the 
provisions  of  this  act  shall  not  be  extended  beyond  a  period  of 
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three  years,  and  the  county  coijimissioners  of  the  counties  in  which 
roads  and  bridges  may  have  been  constructed  under  the  provisions 
of  the  act  of  which  this  is  amendatory,  shall  have  the  right  to 
purchase  the  same,  upon  agreement  with  said  company  or  com- 
panies, and  declare  them  free  for  public  use. 

Sec.  37.  Every  corporation  formed  under  the  provisions  of  this 
act  has  power : — First.  To  have  succession  by  its  corporate  name, 
for  the  period  limited  in  its  certificate  of  charter.  Second.  To 
sue  and  oe  sued,  complain  and  defend  in  any  court  of  law  or  equity. 
Third.  To  make  ana  use  a  common  seal,  and  alter  the  same  at 
pleasure.     Fourth.  To  hold,  purchase,  and  convey  such  real  and 

Personal  estate  as  the  purposes  of  the  corporation  may  require, 
'ifih.  To  appoint  such  subordinate  officers  and  agents  as  the  Dusi- 
ness  of  the  corporation  shall  require,  and  to  allow  them  a  suitable 
compensation.  Sixth.  To  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  management  of  its  property,  the  regulation 
of  its  aflPairs,  and  for  the  transfer  of  its  stock :  Provided,  That  no 
corporation  formed  under  the  provisions  of  this  act  shall  own  or 
hold  possession  of  more  than  six  hundred  and  forty  acres  of  land. 

Sec.  38.  The  powers  enumerated  in  the  preceding  section  shall 
vest  in  any  corporation  that  shall  be  hereafter  created,  although 
they  may  not  be  specified  in  the  certificate ;  but  no  corporation 
shall  possess  or  exercise  any  corporate  powers,  except  such  as  shall 
be  necessary  to  the  exercise  of  the  powers  so  enumerated. 

Sec.  39.  Any  person  who  shall  wilfully  or  maliciously  damage 
or  interfere  with  any  road,  ditch,  flume,  bridge,  ferry,  telegraph 
line,  or  any  of  the  fixtures,  tools,  implements,  appurtenances,  or 
any  property  of  any  company  which  may  be  organized  under  the 
provisions  of  this  act,  upon  conviction  thereof,  before  any  court  of 
competent  jurisdiction  in  the  county  where  the  offence  shall  have 
been  committed,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine  and  imprisonment,  or  both,  at  the  dis- 
cretion of  the  court;  said  imprisonment  not  to  exceed  one  year, 
and  said  fine  not  to  exceed  five  hundred  dollars,  and  to  be  paid 
into  the  county  treasury  for  the  use  of  common  schools ;  and  said 
offender  shall  also  pay  all  damages  that  any  such  corporation  may 
sustain,  together  with  costs  of  suit. 

Sec.  40.  Nothing  in  this  act  shall  be  so  construed  as  to  author- 
ize any  company,  authorized  under  the  same,  to  issue  notes  or  bills 
fcr  circulation  as  money. 

Sec.  41.  That  any  company  organized  under  the  provisions  of 
th's  act,  and  other  companies  who  have  become  bodies  corporate, 
heretofore  formed  under  the  provisions  of  any  general  law,  or  any 
special  act,  who  may  desire  to  come  under  and  avail  itself  of  the 
privileges  and  provisions  herein  granted,  shall  give  notice  to  the 
secretary  of  the  territory,  of  their  surrender  of  their  rights  and 
privileges  under  any  previous  law  or  act,  said  notice  to  be  certified 
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to  by  the  president  of  said  company,  and  be  filed  in  the  office  of 
the  secretary  of  the  territory,  and  become  a  body  corporate  cind 
politic,  by  complying  with  all  and  singular  the  provisions  of  this 
act. 

Sec.  42.  Whenever  any  road,  ditch,  telegraph,  or  flaming  com- 
pany, organized  under  the  provisions  of  this  act,  shall  not  have 
acquired,  by  gift  or  purchase,  any  land,  real  estate,  or  claim,  re- 
quired for  the  construction  or  maintenance  of  any  road,  ditch, 
telegraph,  or  flume,  or  which  may  be  affected  by  any  operations 
connected  with  the  construction  or  maintenance  of  the  same,  the 
said  corporation  may  present  to  the  probate  judge  of  the  county 
wherein  such  lands,  real  estate,  or  claims  shall  oe,  a  petition  signed 
by  the  president,  attorney,  or  agent  of  the  same,  describing  with 
convenient  accuracy  and  certainty,  by  maps  or  otherwise,  the 
lands,  real  estate,  or  claims,  so  required  to  be  taken,  or  affected  as 
aforesaid,  setting  forth  the  name  and  residence  of  each  owner,  or 
other  person  interested  therein  as  owner,  lessee,  or  incumbrancer, 
as  far  as  known  to  such  president,  attorney,  or  agent,  or  appearing 
of  record  upon  local  or  county  records,  and  praying  the  appoint- 
ment of  three  appraisers  to  ascertain  the  compensation  to  be  made 
to  such  owner  and  person  interested  for  the  taking  or  injuriously 
affiecting  such  land,  real  estate,  or  claims,  as  aforesaid.  The  pro- 
bate judge  shall  have  satisfactory  evidence  that  notice  of  an  in- 
tended application,  and  the  time  and  place  thereof,  for  the  appoint- 
ment of  appraisers  between  said  corporations  and  the  owners,  and 
the  persons  interested  in  such  lands,  real  estate,  and  claims,  has 
been  given,  at  least  ten  days  previously,  to  such  owners,  personally, 
at  their  residence  or  on  the  premises ;  or  by  the  publication  thereof 
in  a  newspaper  printed  in  the  county  in  which  such  lands,  real 
estate,  or  claims,  shall  be,  or  if  no  newspaper  is  published  in  said 
county,  then  by  posting  three  or  more  notices  in  some  public  place 
in  said  county,  such  publication  to  be  allowed  only  in  respect  to 
owners  or  persons  interested,  who  shall  appear  by  affidavit  to  have 
no  residence  in  the  county  known  to  such  president,  attorney,  or 
agent,  which  notice  shall  be  published  at  least  thirty  days  prior 
to  the  time  fixed  for  the  application  aforesaid.  The  court  may 
adjourn  the  proceedings  from  time  to  time,  shall  direct  any  future 
notice  thereof  to  be  given,  that  may  seem  proper ;  shall  have  proofs 
and  allegations  of  all  parties  interested,  toucning  the  regularity  of 
the  proceedings,  and  shall,  by  an  entry  in  its  minutes,  appoint 
three  disinterested  appraisers  as  aforesaid,  specifying  in  such  entry 
a  time  and  place  for  the  first  meeting  of  such  appraisers.  The  said 
appraisers,  before  entering  upon  the  duties  of  their  offices,  shall 
take  an  oath  to  faithfully  and  impartially  discharge  their  duties 
as  said  appraisers,  and  any  one  of  them  may  administer  oaths  to 
witnesses  produced  before  them ;  they  may  issue  subpoenas,  and 
compel  witnesses  to  attend  and  testify,  and  may  adjourn  and  hold 
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meetinga  for  tliat  purpose,  and  shall  give  reasonable  previous 
notice  to  such  owners  or  parties  interested.    They  shall  have 
the  proofs  and  allegations  of  the  parties,  and  any  two  of  them, 
after  reviewing  the  premises)  shall,  without  fear,  favor,  or  par- 
tiality, ascertain  and  certify  the  compensation    proper  to  be 
made  to  said  owners  or  parties  interested,  for  the  lands,  real 
estate,  or  claims,  to  be  taken  or  aflfected,  as  well  as  all  damages 
accruing  to  the  owners  or  parties  interested,  in  consequence 
of  the  condemnation  of  the  same,  taking,  or  injuriously  affected 
as  aforesaid,  making  such  deduction  or  allowance  for  the  real 
benefits  or  advantages  which  such  owners,  or  parties  interested, 
may  derive  from  the  construction  of  said  road,  ditch,  telegraph, 
or  flume.    They,  or  a  majority  of  them,  shall  make,  subscribe,  and 
file  in  the  office  of  the  clerk  of  the  ,county  in  which  such  lands, 
real  estate,  or  claims  shall  lie,  a  certificate  of  their  said  ascertain- 
ment and  assessment,  in  which  such  lands,  real  estate,  or  claims 
shall  be  described  with  convenient  certainty  and  accuracy.     The 
probate  judge,  upon  such  certificate  and  due  proof  that  such  com- 
pensation and  separate  sums,  if  any  be  certified,  have  been  paid 
to  the  parties  entitled  to  the  same,  or  have  been  deposited  to  the 
credit  of  such  parties  in  the  county  treasury,  or  other  place,  for 
that  purpose,  approved  by  the  court,  shall  make  and  cause  to  be 
entered  m  its  minutes,  a  rule  describing  such  lands,  real  estate,  or 
clairns,  in  manner  aforesaid,  such  ascertainment  of  compensation, 
with  mode  of  making  it,  and  each  payment  or  deposit  of  the 
compensation  as  aforesaid,  a  certified  copy  of  which  shall  be  re- 
corded and  indexed  in  the  recorder's  office  of  the  proper  county, 
in  like  manner  and  with  like  effect  as  if  it  were  a  deed  of  convey- 
ance from  the  said  owners  and  parties  interested  to  the  said  cor- 
poration.   Upon  the  entry  of  each  rule,  the  said  corporation  shall 
become  seized  in  fee,  or  shall  have  exclusive  right,  title,  and 
possession  of  all  such  lands,  real  estate,  or  claims  described  in 
said  rule  as  required  to  be  taken  as  aforesaid,  during  the  continu- 
ance of  the  corporation,  and  may  take  possession  of,  and  hold  and 
use  the  same,  for  the  purpose  of  such  said  road,  ditch,  telegraph, 
or  flame,  and  shall  thereupon  be  discharged  from  all  claims  for  any 
damage  by  reason  of  any  matter  specified  in  such  petition,  certifi- 
cate, or  rule  of  said  probate  judge.    If  at  any  time  after  an  at- 
tempted or  actual  ascertainment  of  compensation  under  this  act, 
or  any  purchase  by  or  donation  to  saia  oorporation  of  lands  or 
claims  for  purposes  aforesaid,  it  shall  appear  that  the  title  acquired 
thereby  to  all  or  any  part  of  such  Jands,  for  the  use  of  said  cor- 
poration, of,  or  if  said  assessment  shall  fail  or  be  deemed  defec- 
tive, the  said  corporation  shall  proceed  and  perfect  such  title  by 
procuring  an  assessment  of  the  compensation  proper  to  be  made 
to  any  person  who  has  title,  claim,  or  interest  in,  or  lien  upon 
such  lands,  and  by  making  payment  thereof  in  the  manner  here- 
53 
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inafter  provided,  as  near  as  may  be,  and  at  any  stage  of  such  new 
proceedings,  or  of  any  proceedings  under  this  act,  the  probate 
judge  may,  by  rule  in  tnat  behalt  made,  authorize  the  said  cor- 
poration, if  already  in  possession ;  and  if  not  in  possession,  to  take 
possession  of  and  use  said  premises  during  the  pendency,  and 
until  the  final  conclusion  of  such  proceedings,  and  may  stay  all 
actions  and  proceedings  against  sucn  corporation  on  account  there- 
of :  Provided,  Such  corporations  shall  pay  a  sufficient  sum  into 
court,  or  give  approved  security  to  pay  the  compensation  in  that 
behalf  when  ascertained.  And  in  every  case  when  possession 
shall  be  so  authorized,  it  shall  be  lawful  for  the  owners  to  conduct 
the  proceedings  to  a  conclusion,  if  the  same  shall  be  delayed  by 
the  company.  The  said  appraisers  shall  receive  five  dollars  per 
day  as  compensation  for  each  day  actually  employed,  such  com- 
jicnsation  to  be  taxed  and  allowed  by  the  probate  judge.  If  any 
appraisers  so  appointed  shall  die,  be  unable  or  fail  to  serve,  ihe 
court  may  appoint  another  in  his  place,  on  reasonable  notice  of  the 
application,  to  be  approved  by  the  probate  judge.  Applications 
may  be  made  to  the  district  court  in  the  same  manner  as  herein 
provided,  and  the  district  court  may  thereupon  cause  such  pro- 
ceedings to  be  had  and  taken  in  like  manner  and  with  the  same 
efiect  as  herein  required  respecting  the  probate  court. 

Sec.  43.  Any  corporation  formed  under  this  act  may  dissolve 
and  disincorporate  itself  by  presenting  to  the  judge  of  the  district 
court  of  the  district  in  which  the  principal  place  of  business  of 
such  corporation  is  situated,  a  petition  to  that  effect,  accompanied 
by  a  certificate  of  the  proper  officers,  and  setting  forth  that  at  a 
general  or  special  meeting  of  the  stockholders,  called  for  that  pur- 
pose, it  was  decided  by  a  vote  of  two-thirds  of  all  the  stockholders 
to  disincorporate  and  dissolve  the  corporation.  Notice  of  the 
application  shall  then  be  given  by  the  clerk  of  the  court,  which 
notice  shall  set  forth  the  nature  of  the  application,  and  shall  specify 
the  time  when,  and  the  place  where  it  is  to  be  heard  ;  and  shall 
be  published  in  some  newspaper  of  the  county  where  the  principal 
place  of  business  of  said  company  is  located,  for  at  least  four  con- 
secutive weeks  before  the  time  of  the  hearing  of  such  application,  or 
if  no  newspaper  be  published  in  the  county,  then  by  advertisement 
posted  up  for  thirty  days,  in  three  of  the  most  public  places  in  the 
county.  At  the  time  and  place  appointed,  or  any  other  to  which 
the  judge  may  postpone  it,  ne  shall  proceed  to  hear  and  consider 
such  application,  and  if  satisfied  that  the  corporation  has  taken 
the  necessary  preliminary  steps,  and  obtained  the  necessary  votes 
to  dissolve  itself,  he  shall  enter  an  order  declaring  it  dissolved, 
and  the  rights  of  franchise  acquired  by  said  corporation  shall  cease 
and  become  null  and  void  after  such  dissolution. 

Sec.  44.  Upon  the  dissolution  of  any  corporation  formed  under 
this  act,  the  trustees,  at  the  time  of  dissolution,  shall  be  the 
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trustees  of  the  creditors  and  stockholders  of  the  corporation  dis- 
solved, and  shall  have  full  power  and  authority  to  sue  for  and 
recover  the  debts  and  property  of  the  corporation,  by  the  name 
of  trustees  of  such  corporation ;  collect  and  pay  the  outstanding 
debts,  settle  all  its  affairs,  and  divide  among  the  stockholders  the 
money  and  other  property  that  shall  remain  after  the  payment  of 
the  debts  and  necessary  expenses. 

Sec.  45.  Any  corporation  desiring  at  any  time  to  remove  its 
j>rincipal  place  of  business  into  some  other  county  of  the  territory, 
shall  file  in  the  office  of  the  county  recorder  of  such  county,  a  cer- 
tified copy  of  its  certificate  of  incorporation,  and  shall  give  notice 
of  such  removal  by  publication  in  some  newspaper  of  the  county 
in  which  such  principal  place  of  business  was  located,  at  least  once 
a  week  for  four  weeks,  and  if  no  newspaper  be  published  in  such 
county,  then  by  advertisement  posted  up  for  thirty  days,  in  three 
of  the  most  public  places  in  said  county. 

Sec.  46.  That  hereafter  all  mining,  manufacturing,  and  other 
companies  or  incorporations  incorpoitited  by  the  legislature  of  any 
?tate  or  territory  of  the  United  States,  or  incorporated  under  the 
general  laws  of  incorporation  of  any  state  or  territory  other  than 
this  territory,  and  incorporated  for  the  purpose  of  carrying  on  or 
doing  business  of  any  kind,  nature,  and  description  whatever  in 
this  territory,  shall,  before  they  proceed  to  do  business  under  the 
charter  or  certificate  of  incorporation  in  this  territory,  file  for 
record  with  the  secretary  of  the  territory,  and  also  in  the  office  of 
the  recorder  of  the  county  in  which  they  are  carrying  on  business, 
the  charter  or  certificate  of  incoi-poration  of  said  company  or  cor- 
poration, duly  authenticated,  or  of  the  copy  of  said  charter  or 
certificate  of  incorporation;  and  the  certificate  of  the  president 
and  secretary  of  said  company  or  corporation,  verified  under  oath 
by  either  of  the  said  officers  or  the  superintendent  or  managing 
agent  thereof,  that  the  copy  of  said  charter  or  certificate  of  incor- 
poration is  a  true  and  correct  copy  of  the  original  charter  or  cer- 
tificate of  incorporation  granted  to  the  persons  therein  named  or 
their  successors,  and  the  charter  or  certificate  of  incorporation 
was  granted  at  the  time  and  place  therein  mentioned  and  under 
the  law  of  the  state  or  territory  designated  ;  and  said  foreign  in- 
corporations shall  remunerate  the  secretary  and  recorder  for  the 
recording  of  the  same,  and  said  charter  so  recorded  shall  be 
recognized  in  the  courts  of  this  territory  as  their  foreign  act  of 
incorporation. 

Sec.  47.  That  any  company  or  corporation,  incorporated  as  in 
section  one  of  this  act,  that  shall  neglect  or  refuse,  for  the  period 
of  thirty  days,  to  file  for  record  their  charter  or  certificate  of  in- 
corporation or  copy  thereof,  with  the  secretary  of  the  territory 
and  county  recorder  of  the  county  wherein  such  business  may  be 
carried  on,  shall  be  deemed  guilty  of  wilful  negligence  on  the  part 
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of  said  company  or  corporation,  and  thereafter  any  person  or  per- 
sons, maintaining  or  prosecating  any  civil  action  in  any  court  of 
this  territory  against  said  company  or  corporation  so  neglecting 
or  refusing  to  file  for  record  their  charter  or  certificate  of 
incorporation,  or  copy  thereof,  with  the  secretary  of  the  territory 
and  county  recorder  as  heretofore  provided,  shall  not  be  held  to 
prove  on  trial  the  incorporation  of  said  company  or  corporation 
by  the  original  charter  or  certificate  of  incorporation  or  act  of 
incorporation y  but  the  same  may  be  proved  by  general  reputation. 
Sec.  48.  From  and  after  the  passage  of  this  act  no  corporations 
shall  be  formed  under  its  provisions  for  the  purpose  of  establishing 
ferries,  toll  bridges,  or  toll  roads. 


CHAPTER  XIX. 

COSTS     AND     FEES. 

(See  post  chap.  87.) 

PEES  OP  THE  CLERK  OF  THE  DISTRICT  COURT. 

Filing  each  paper  required  to  be  filed,  |0  20 
For  isuing  summons,  or  other  process  not  herein  expressly 

named,  and  sealing  the  same,  1  00 
For  subpoena,  provided  that  only  one  subpoena  shall  be  is- 
sued on  the  part  of  the  plaintiff  or  defendant,  unless  re- 
quested by  the  parties,  1  00 
For  taking  appeal  bonds,  1  50 
For  taking  bonds  for  costs,  75 
Filing  and  opening  each  deposition,  25 
Entering  each  suit  on  docket  on  trial,  1  00 
For  entering  each  order,  default,  or  rule  of  oourt,  75 
For  each  discontinuance  or  non-suit,  75 
For  each  dedimus  to  take  depositions,  1  50 
For  calling  and  swearing  eacn  jury,  50 
For  swearmg  each  witness  in  court,  25 
For  swearing  any  person  to  an  affidavit  and  filing  the  s&me,  50 
For  entering  each  final  judgment  in  a  case,  50 
For  entering  each  decree  in  chancery,  per  folio  of  one  hun- 
dred words,  20 
For  issuing  each  writ  of  habeas  corpus,  certiorari,  or  pro- 
cedendo, I  50 
For  issuing  each  writ  of  injunction,  ques  warranto,  or  man- 
dOMw,  2  00 
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For  assessing  the  damages  on  any  bond,  note,  or  other  in- 
strament  for  the  payment  of  money,  by  order  of  court, 
and  making  a  report  thereof,  and  filing  said  report,  $  75 

For  extending  special  bail  of  record,  in  each  ease,  30 

For  swearing  an  officer  to  take  charge  of  a  jary,  25 

For  issuing  an  execution,  1  50 

For  docketing  the  same,  25 

For  extending  the  sheriff's  return  on  each  execution,  40 

For  entering  satisfaction  of  judgment,  40 

For  entering  the  report  of  commissioners  or  referees,  or  the 
award  of  arbitrators,  and  all  other  special  entries,  per 
folio  of  one  hundred  words,  30 

For  each  certificate  and  seal,  other  than  the  process  of  the 

court,  1  00 

For  taking  and  approving  appeal,  or  any  other  bond,  each,     1  50 
For  entering  appearance  of  attorney,  25 

For  each  attachment  for  a  witness,  or  other  person,  1  00 

For  each  venire  facias,  1  00 

For  making  bill  of  costs,  per  each  exception. 
Entering  the  same  of  record  in  the  fee  book,  being  over- 
charge, 50 
For  making  complete  record,  per  each  folio  of  one  hundred 

words,  20 

For  making  copy  of  any  paper  in  any  case,  per  folio  of  one 

hundred  words,  20 

For  certifying  and  sealing  the  same  when  required,  1  00 

For  taking  depositions  per  folio,  and  certifying  the  same,  20 

For  taking  acknowledgment  of  deeds,  powers  of  attorney, 
or  other  instrument  m  writing,  and  certifying  the  sealing 
of  the  same,  1  00 

For  filing  and  recording  declaration  of  intent  to  become  a 

citizen  of  the  United  States,  2  00 

For  final  naturalization  papers,  including  oath,  recording 

copy,  certificate,  and  seal,  6  00 

For  taking  each  recognizance  in  court,  and  entering  the 

same  of  record,  76 

For  arraigning  prisoner  at  the  bar,  50 

For  entering  juagment  of  conviction,  1  00 

For  copy  of  indictment  registered,  per  folio,  25 

For  entering  discharge  of  recognizance,  50 

For  copies  of  the  lists  of  grand  and  petit  jurors,  when  re- 
quested, in  a  criminal  case,  40 
For  entering  attorneys  on  roll,  administering  oath,  certifi- 
cate, and  seal,                                                                       5  00 
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SHERIFF  S  FEES. 

For  serving  and  retarning  of  summons  on  each  party, 

For  serving  subpoena,  on  each  witnesSi 

For  advertising  property  for  sale, 

For  entering  each  writ,  or  other  process, 

For  each  mile  travelled,  in  all  cases. 

For  levying  execution. 

For  serving  and  returning  scire  facias, 

For  committing  or  discharging  any  prisoner  to  or  from  jail, 

For  dieting  prisoners,  per  day, 

For  attending  before  any  judge  with  prisoner,  with  writ  of 

habeas  corpus, 
For  each  mile  travelled  on  such  service. 
For  serving  writ  of  possession  with  aid  oi  posse  comitatus, 
For  serving  the  same  without  such  aid. 
For  attending  district  and  county  courts,  to  be  allowed  and 

paid  out  of  the  county  treasury,  per  day. 
For  executing  and  acknowledging  deed  of  sale  of  real 

estate, 
For  making  certificate  of  sale  previous  to  execution  of  deed. 
For  taking  replevin  forthcoming,  or  other  bond, 
For  executing  capias  or  warrant,  in  criminal  cases. 
For  serving  declaration  in  ejectment  and  proper  return,  for 

each  defendant, 
For  transporting  prisoners,  per  mile, 
For  summoning  jurors,  each, 

Commissions  on  money  collected  without  sale : 

On  all  sums  under  five  hundred  dollars,  3  per  cent 

On  all  sums  over  five  hundred  dollars,  and  under  one 

thousand  dollars,  2 

On  all  sums  over  one  thousand  dollars,  1^ 
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Commissions  on  money  collected  by  sale : 

On  all  sums  under  five  hundred  dollars,  5 

On  all  sums  over  five  hundred  dollars,  and  under  one 

thousand  dollars,  4 

On  all  sums  over  one  thousand  dollars,  2 


ti    It 

tt    It 
tt    tt 


WITNESS  S   FEES. 


Every  witness  attending  in  his  own  county  in  any  court  of 

record,  or  before  a  commissioner  or  referee,  per  dtay,  4  00 

In  a  justice's  court,  4  00 

Mileage  in  going  and  returning,  per  mile, 


30 
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juror's  fees. 


In  district  or  county  courts^  per  day,  $4  00 

Mileage,  per  each  mile  travelledy  30 

Before  justice  of  the  peace,  per  day,  4  00 

Attending  inquest  over  a  dead  body,  when  summoned  by 
the  coroner,  to  be  paid  out  of  the  county  treasury,  4  00 


PROBATE   JUSTICES  FEES. 

For  all  civil  cases,  the  same  fees  as  other  justices  of  the 
peace ;  for  the  appointing  of  executors  or  administrators, 
guardians,  or  trustees,  and  certifying  the  same,  he  shall 
be  allowed  $1  50 
For  granting  letters  testamentary  or  of  administration,  af- 
fixing seal  thereunto,  and  recording  the  same,  1  50 
Administering  oath  to  each  executor  or  administrator,  25 
For  each  certificate,  1  00 
Taking  proof  of  a  codicil,  credit  proved  substantially,  2  50 
Endorsing  certificate  of  probate  on  codicil,  30 
Recording  any  will,  codicil,  or  other  paper  not  herein  other- 
wise proviaed  for,  per  one  hundred  words,  20 
Examining  and  approving  each  inventory,  sale,  bill,  or  ac- 
count current,  filed  by  executor  or  administrator,  2  50 
Entering  the  settlement  of  executors  and  administrators  on 

the  order  book,  2  00 
Each  copy  of  the  settlement  of  executors  or  administrators, 

with  certificate  and  seal,  1  50 
For  each  decree  limiting  the  time  for  exhibiting  the  claims 

of  creditors,  50 
For  each  order  of  distribution,  75 
For  copies  of  exemplification  of  records,  for  every  one  hun- 
dred words,  20 
Official  certificate  and  seal,  1  00 
Making  out  an  order  for  publication,  50 
For  allowing  an  appeal  to  district  court,  40 
For  issuing  each  special  writ  or  summons,  with  seal,  1  50 
For  administering  oath  to  each  witness,  25 
For  swearing  any  person  to  affidavit  and  certificate  thereof,  50 
Issuing  subpoena  under  seal,  1  00 
Entering  each  order,  decree,  or  judgment,  75 
Filing  paper  belonging  to  the  settlement  of  any  estate,  25 
Issuing  letters  of  guardianship  or  trusteeship,  1  50 
Taking  and  approving  bond  of  guardian  or  trustee,  1  25 
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Taking  any  bond  not  hereinbefore  specified,  $1  00 
Bevoking  letters  testamentary,  giiaraianship,  or  trusteeship,   1  00 

Swearing  each  jury,  40 

Taking  acknowledgments  of  instrumjents  of  writing,  1  00 

Every  original  writ  under  seal  not  otherwise  provided  for,  1  50 

Precept  for  jury,  1  00 

Taking  verdict,  40 

Allowing  or  disallowing  demand  against  an  estate,  60 

Every  continuance,  50 

Solemnizing  marriages,  10  00 


FEES  OF  CONSTABLES. 

The  same  fees  as  are  allowed  to  sheriffs  for  like  services. 


FEES  OF  CORONEfiS. 


Coroners  shall  be  allowed  ten  dollars  for  each  inquest,  aod  thirty 
cents  per  mile  for  each  mile  necessarily  travelled  in  going  to  and 
returning  from  the  place  of  inquest,  to  be  paid  by  the  county. 
For  all  services  performed  in  the  place  of  the  sheriff,  the  same 
fees  as  are  allowed  to  the  sheriff  for  iiis  services. 


FEES  OF   NOTARIES  PUBLIC. 

For  noting  a  bond,  bill  of  exchange,  or  promissory  note 

for  protest,  $1  50 

For  each  protest  and  record  of  the  same,  1  75 

For  each  notice  of  protest,  1  00 

For  each  certificate  and  seal,  1  00 

For  all  other  cases  the  same  fees  as  justices  of  the  peace  for  like 
services. 


FEES   OF   JUDGES  AND  CLERKS  OF   ELECTIONS. 

Each  judge  and  clerk  of  election  shall  be  entitled  to  six  dollars 
per  day  for  each  day's  service  as  such  judge  or  clerk,  to  be  paid 
out  of  the  county  treasury. 

Each  messenger  conveying  election  returns  to  the  clerk  of  the 
county  shall  be  entitled  to  the  same  per  diem  as  the  judges  and 
clerks,  and  thirty  cents  per  mile  for  the  distance  necessary  to  be 
travelled  in  going  to  and  returning  from  the  office  of  said  coaniy 
clerk. 
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FEE9  OF  MASTEB3  IK  OHANCERY. 

For  hearing  each  application  for  a  writ  of  injunction  or 
other  writ,  $5  00 

For  report  and  opinion  in  every  case  referred  to  him  to 
take  proof,  5  00 

For  taking  depositions  either  in  cases  referred  or  to  be 
used  in  courts,  for  each  one  hundred  words,  including 
certificates,  30 

For  the  attendance  to  take  depositions  at  the  request  of 
any  party,  whether  depositions  are  taken  or  not,  per 
diem,  5  00 


TBEASUREKS  FEES. 

The  county  treasurer  shall  receive  the  following  compensation 
for  collecting  taxes : 

Twelve  and  one-half  per  cent,  on  the  first  three  thousand 
dollars. 

Ten  per  cent,  on  the  amount  between  three  and  four  thousand 
dollars. 

Six  per  cent,  on  the  amount  between  four  and  five  thousand 
dollars. 

Four  per  cent,  on  all  sums  over  five  thousand  dollars  and  under 
ten  thousand  dollars. 

Three  per  cent,  on  all  sums  over  ten  thousand  dollars. 

Four  per  cent,  for  receiving  and  paying  outfall  money  otherwise 
than  taxes  and  school  funds. 

For  every  mile  travelled  in  going  to  and  returning  to  make  set- 
tlements with"  territorial  treasurer  and  auditor,  and  to  make  do- 
posits  of  territorial  revenue,  thirty  cents. 


COUNTY  clerk's  FEES. 


For  entering  each  order  of  court,  ^  $    50 

Administering  each  oath,  25 

Each  certificate  and  seal,  1  00 

For  each  bond  and  license,  1  50 

For  taking  proof  in  case  of  estrays  and  granting  certificate 

of  the  same,  1  00 

For  advertisement,  including  copy  for  newspaper  publica- 
tion, 1  50 
For  every  certificate  of  magistracy  under  seal,  1  00 
Per  diem  attending  meeting  of  board  of  commissioners,       10  00 
Provided,  No  clerk  shall  receive  said  per  diem  compensation 
who  shall  demand  and  receive  compensation  on  items  for  each 
order  of  court. 
64 
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COUNTY  recorder's  FEES. 


For  every  instrument  authorized  to  be  recorded  : 

First  one  hundred  words,  $1  00 

For  each  additional  folio,  50 

Each  entry  in  index,  25 

Certificate  of  record,  1  00 

Recording  marriage  certificate,  1  00 

Taking  acknowledgments.  1  00 

Copies  of  record,  for  one  hundred  words,  30 

For  making  any  search  when  no  certificate  is  given,  60 

Recording  town  plats,  for  first  one  hundred  lots  or  less,  5  00 

For  each  additional  lot,  05 

For  making  abstract  of  title,  first  conveyance,  1  00 

For  each  subsequent  conveyance,  50 

Abstracts  for  original  entries  each,  1  25 

For  recording  quartz  claims  each,  including  certificate,  1  00 


FEES  OF   PROSECUTINO  ATTORNEY. 

All  collections  for  territory  or  county  under  five  hundred 

dollars,  15  p.  c. 

All  over  five  hundred  dollars,  10  p.  c. 

Docket  fees  before  justice  of  the  peace,  $5  00 

Convictions  of  misdemeanors,  15  00 

Convictions  for  felony,  30  00 

Convictions  in  capital  cases,  60  00 

Per  diem  for  each  day  necessarily  employed  in  attending 

causes  on  change  of  venues,  10  00 

Docket  fees  in  all  cases  not  above  specified,  where  county 
attorney  is  required  to  prosecute  or  defend  in  district 
courts,  20  00 

For  drawing  each  indictment,  10  00 

Provided,  That  no  fee  shall  be  allowed  for  drawing  any  indict- 
ment  that  may  be  quashed. 

The  above  fees  shall  be  taxed  as  costs  in  the  case. 


JUSTICE   OF   THE   PEACE   FEES. 


For  docketing  each  case,  $   50 

For  issuing  summons  for  one  person,  1  00 

For  each  additional  person  named  therein,  ^5 

For  order  of  arrest,  1  00 

For  attachment  against  the  person  for  contempt,  1  00 
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For  attachment  against  property  for  one  person, 

For  each  additional  person  named  therein, 

For  mittimus, 

For  writ  of  replevin  and  bond  for  same, 

For  subpoena  for  one  person. 

For  each  additional  person  named  therein, 

For  venire  for  jury. 

For  execution, 

For  writ  of  restitution  or  re-restitution. 

For  warrant  for  one  person  in  criminal  cases. 

For  each  additional  person  therein  named. 

For  order  on  jailor  for  person  or  persons. 

For  writs  of  forcible  entry  and  detainer,  or  forcible  de- 
tainer only, 

For  every  other  writ  required  by  law 

For  entries  on  docket  each  adjournment. 

For  entry  of  judgments. 

For  entry  of  dismissions  or  discontinuances. 

For  entry  of  satisfactions  of  judgment. 

For  entry  of  transfer  of  judgment  on  docket. 

For  appointing  guardian  aalitem  for  a  minor. 

For  taking  verdict, 

For  each  motion  decided  by  justice. 

For  making  up  docket,  drawing  certificates  and  affidavits, 
each  one  hundred  words, 

For  certifying  depositions,  transcripts  of  dockets,  entries, 
and  every  other  record,  or  copies  of  any  pickings,  pa- 
pers, or  writings  on  file,  not  otherwise  specified,  50 

For  transcript  of  docket,  copies  of  any  record,  pleading, 

writing,  or  other  paper  on  file,  each  one  hundred  words,        20 

For  swearing  each  jury,  25 

For  swearing  each  witness,  arbitrator,  referee,  appraiser, 

or  other  person,  25 

For  filing  each  paper  required  to  be  preserved  by  a  justice,        25 

For  taking  and  approving  each  bond  or  undertaking,  75 

For  taking  and  approving  each  recognizance,  50 

For  appointing  special  constable,  25 

For  appointing  appraisers  of  an  estray,  or  of  money  or 

goods  found,  25 

For  certified  copies  of  appraisement,  50 

For  issuing  warrants  as  provided  by  the  act  entitled  "An 

Act  concerning  estrays,"  approved  January  11,  1865,  75 

For  taking  the  acknowledgment  of  deeds  or  other  instru- 
ments of  writing  of  one  person,  75 

For  each  additional  person  named  therein,  50 

For  trying  cause  of  forcible  entry  and  detainer,  or  detainer 
only,  3  00 


;i  00 

60 

1  00 

2  00 

1  00 

25 

1  00 

1  00 

1  00 

1  00 

60 

50 

1  00 

1  00 

25 

25 

25 

25 

25 

50 

25 

25 

25 

428  COUNTIES   ABD   COUNTY  BOUNDARIES. 

For  criminal  cases,  3  00 
For  civil  cases,  2  00 
For  taking  depositions,  for  the  first  one  hundred  words,  50 
For  each  additional  one  hundred  words,  25 
For  entering  an  appeal,  25 
For  transmitting  papers,  when  required  by  law  or  any  ap- 
pellate court,  25 
For  performing  duties  as  coroner,  the  same  fees  as  coroner. 
For  marrying,  and  making  returns  as  required  by  law,  10  00 
For  writing  affidavit^  or  other  writing  not  hereinbefore 

provided,  for  each  one  hundred  words,  25 
For  issuing  a  commission  or  dedimus  to  take  testimony  in 

any  civil  cause  pending  in  a  justice  court,  1  00 


CHAPTER  XX. 

COUNTIES   AND   COUNTY   BOUNDARIES. 

Sec,  1,  Creating  and  prescribirig  boundaries  of  Mt890ida  County, 
Sec.  2.  Creating  and  prescribing  boundaries  of  Deer  Lodge 

County. 
Sec.  S.  Creating  and  prescribing  boundaries  of  Beaver  Head 

CounJty. 
See.  4^  Creating  and  prescribing  boundaries  of  Madison  County. 
Sec.  6.  Creating  and  prescribing  boundaries  of  Jefferson  CfAxniy. 
Sec.  6.  Creating  and  prescribing  boundaries  of  Lewis  and  dark 

County. 
Sec.  7.  Creating  and  prescribing  boundaries  of  Meagher  County. 
Sec.  8.  Creating  and  prescribing  boundaries  of  Gallatin  County. 
Sec,  9.  Creating  and  prescribing  boundaries  of  Choteau  Cownty. 
Sec.  10.  Creating  ana  prescribing  boundaries  of  Dawson  County. 
Sec.  11.  Creating  and  prescribing  boundaries  of  Big  Eon 

County. 

Section  1.  That  all  that  portion  of  Montana  Territory  embraced 
within  the  following  boundaries  shall  be  known  as  Miaaoula 
County,  to  wit :  Commencing  at  a  point  of  intersection  of  the 
parallel  of  forty-nine  degrees,  with  the  line  of  longitude,  one  hun- 
dred and  sixteen  degrees;  thence  along  the  said  line  of  longitude 
south  to  the  summit  of  the  Bitter  Boot  Mountains,  and  along 
the  summit  of  the  Bitter  Boot  Mountains  in  a  southerly  direic- 
tion  to  the  summit  of  the  Bocky  Mountains,  and  along  the  said 
summit  of  the  Bocky  Mountains,  to  the  head  waters  of  the  middle 
branch  of  Stony  Creek ;  thence  down  the  centre  of  the  said  creek 
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to  Hell  Gate  River ;  thence  up  the  centre  of  the  said  Hell  Gate 
Biver^  to  a  point  known  as  Medicine  Hill ;  thence  due  north  to 
the  parallel  forty-nine  degrees,  and  along  the  said  parallel  of  lati* 
tude  to  the  place  of  beginning. 

Sec.  2.  That  all  that  portion  of  the  territory  of  Montana,  em- 
braced in  the  following  boundaries,  shall  be  known  as  the  county 
of  Deer  Lodge,  to  wit :  Commencing  at  a  point  where  the  forty- 
ninth  parallel  of  latitude  crosses  the  one  hundred  and  twelfth  de- 
gree of  longitude ;  thence  due  west  on  said  forty-ninth  parallel  of 
latitode,  to  a  point  directly  north  of  Medicine  Tree  Hill,  on  the 
Hell  Gate  Biver ;  thence  from  said  point  directly  south,  to  the 
centre  of  the  Hell  Gate  River,  at  a  point  directly  opposite  to  the 
most  northerlv  pqint  of  Medicine  Tree  Hill;  thence  down  the 
middle  of  saia  river,  to  the  mouth  of  Stoney  Creek ;  thence  up 
the  middle  of  said  creek,  to  the  middle  branch  of  said  creek ; 
thence  up  the  said  middle  branch  of  Stoney  Creek,  to  the  summit 
of  the  Rocky  Mountains ;  thence  in  a  southerly  direction  to  the 
nearest  stream  of  water  that  empties  into  the  Big  Hole  Biver ; 
thence  down  said  stream  to  the  Big  Hole  Biver ;  thence  down  the 
middle  of  said  Big  Hole  Biver  to  the  mouth  of  Camp  Creek ; 
thence  up  Camp  Creek  to  its  right-hand  fork ;  thence  up  said  fork 
to  its  source ;  thence  in  a  direct  line  to  the  centre  of  the  summit 
of  Table  Mountain ;  thence  in  a  direct  line  to  Parson's  Bridge,  on 
Jefferson  Biver;  thence  westerly  along  Parson's  Toll  Boad,  lead- 
ing from  said  bridge  to  Butte  City,  to  the  point  where  said  road 
crosses  Fish  Creek ;  thence  up  said  Fish  Creek  to  the  base  of  the 
mo«ntain  ;  thence  in  (a)  nortnerly  direction,  to  the  summit  of  the 
main  range  of  the  Bocky  Mountains ;  thence  along  the  summit  of 
said  mountains,  in  a  northerly  direction,  to  the  head  of  the  most 
northerly  branch  of  Sun  Biver,  that  heads  in  the  Bocky  Moun- 
tains ;  thence  in  an  easterly  direction  down  said  branch  of  Sun 
River  to  its  mouth ;  and  thence  down  the  main  stream  of  Sun 
River,  to  where  it  is  crossed  by  the  one  hundred  and  twelfth 
degree  of  longitude ;  thence  north  along  said  degree  of  longitude, 
to  the  forty-ninth  parallel  of  latitude,  to  the  place  of  beginning. 

Sec.  3.  All  that  portion  of  Montana  Territory  embraced  within 
the  following  bounaaries  be  and  the  same  is  hereby  created  a 
county  to  be  known  as  Beaver  Head  County,  to  wit :  Commencing 
at  a  point  known  as  the  Beaver  Head  Bo<^ ;  thence  due  south  to 
the  territorial  line ;  thence  along  the  southerly  boundary  of  the 
territory  following  the  territorial  line  to  the  first  point  thereon, 
where  tne  southerly  boundary  line  of  Missoula  County  strikes  the 
same;  thence  along  the  southern  boundary  line  of  Missoula 
Coanty  in  an  easterly  direction  to  the  point  where  the  said  line 
of  Missoula  County  strikes  the  westerly  boundary  line  of  Deer 
Lodge  County ;  thence  along  the  southwesterly  boundary  line  of 
Deer  Lodge  County  to  the  Big  Hole  Biver ;  thence  down  the  centre 
of  the  Big  Hole  Biver  to  the  point  where  the  westerly  line  of  Madi- 
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son  County  strikes  the  same ;  thence  along  the  westerly  line  of 
Madison  County  to  the  place  of  beginning.  The  county  seat  of 
the  said  Beaver  Head  County  is  hereby  located  at  Bannack  City, 
in  said  county. 

Sec.  4.  All  that  portion  of  Montana  Territory  embraced 
within  the  following  boundaries  be,  and  the  same  is  hereby,  created 
a  county  which  shall  be  known  as  Madison  (County)  to  wit :  Com- 
mencing at  the  Beaver  Head  Rock  on  Beaver  Head  River ;  thence 
in  a  right  line  in  a  northwesterly  direction  to  the  nearest  point 
on  Big  Hole  River ;  thence  up  said  river  to  the  mouth  of  Camp 
Creek ;  thence  up  Camp  Creet  to  the  right  hand  fork  thereof; 
thence  up  the  said  right  hand  fork  to  its  source ;  thence  in  a  right 
line  to  the  summit  of  Table  Mountain ;  thence  in  a  direct  line  to 
Parson's  Bridge,  on  the  Jefferson  River  ;  thence  down  the  middle 
of  the  main  channel  of  the  Jefferson  River  to  a  point  in  said 
river  opposite  to  where  the  Boulder  River  puts  into  the  Jeffer- 
son River;  thence  in  a  right  line  in  a  southeasterly  direction 
to  the  mouth  of  the  Big  Canon,  on  Willow  Cre^ek ;  thence  in 
a  right  line  in  an  easterly  direction  to  Foreman's  Crossing 
of  the  Madison  River;  thence  in  a  right  line  east  to  the  top 
of  the  main  range  or  ridge  of  the  mountains  dividing  the  waters 
of  the  Gallatin  and  Madison  Rivers ;  thence  south  to  the  territo- 
rial line ;  thence  west  along  said  line  to  a  point  where  the  Booth- 
east  corner  of  Beaver  Head  County  strikes  said  territorial  line; 
thence  along  the  eastern  boundary  line  of  Beaver  Head  Connty 
in  a  northerly  direction  to  the  place  of  beginning ;  and  that  the 
County  seat  of  Madison  County  is  hereby  located  at  Virginia  City, 
in  said  countv. 

Sec.  6.  That  all  that  portion  of  the  territory  of  Montana  em- 
braced within  the  following  boundaries  be,  and  the  same  is  hereby, 
created  a  county  known  as  Jefferson  County,  to  wit :  Commencing 
at  the  southeast  corner  of  Lewis  and  Clark  County,  on  the  Mis- 
souri River ;  thence  up  said  Missouri  River  to  the  mouth  of  Jef- 
ferson River ;  thence  up  said  Jefferson  River  to  the  "  Parson's 
Bridge"  across  said  river ;  thence  westerly  along  Parson's  Toll 
Road  (leading  from  said  bridge  to  Butte  City),  to  the  point  where 
said  road  crosses  Fish  Creek ,  thence  up  said  Fish  Creek  to  the 
base  of  the  mountains ;  thence  northernly  to  the  summit  of  the 
main  Rocky  Mountain  range ;  thence  along  said  Rocky  range  to 
the  Bald  Mountains,  at  the  head  of  Ten  Mile  Creek,  or  the  east- 
ern boundary  of  Lewis  and  Clark  County ;  thence  eaaternly  along 
said  boundarv  line  to  the  place  of  becinning. 

Sec.  6.  That  all  that  portion  of  the  territory  of  Montana  em- 
braced within  the  following  boundaries  be,  and  the  same  is  hereby, 
declared  to  be  Lewis  and  Clark  County,  to  wit :  Commencing  at  a 
point  in  the  Missouri  River  opposite  the  mouth  of  Sun  River; 
thence  up  said  Sun  River  and  the  most  northerly  branch  thereof, 
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that  heads  in  the  Eocky  MountainB;  to  the  crest  of  said  Eocky 
MouDtains ;  thence  soutJberly  along  the  crest  of  eaid  Rocky 
Mountains  to  the  head  of  Ten  Mile  Creek ;  thence  along  the  divide 
between  Ten  Mile  Creek  and  the  waters  of  North  Boulder  to  the 
divide  between  the  waters  of  Lump  Gulch  and  Ten  Mile  Creek  ; 
thence  along  the  said  divide  to  the  divide  between  the  waters  of 
Grizzly  Gulch  and  Lump  Gulch ;  thence  along  the  said  divide  to 
the  divide  between  the  waters  that  come  into  Dry  Gulch  above 
Helena,  and  the  waters  of  the  Prickly  Pear  Creek  to  the  north 
peak  of  the  mountains  easterly  from  Helena;  known  as  Dry 
Galch  Mountains ;  thence  due  east  to  the  Missouri  Biver ;  thence 
down  the  middle  of  the  broadest  channel  of  said  Missouri  Biver 
to  the  place  of  beginning.  That  the  county  seat  of  the  said 
Lewis  and  Clark  County  be,  and  the  same  is  hereby,  located  at 
Helena  City,  Lewis  and  Clark  County,  Montana  Territory. 

Sec.  7.  That  all  that  part  of  Montana  Territory  embraced 
within  the  foUowiog  boundaries  be,  and  the  same  is  hereby, 
created  a  county  to  be  known  as  Meagher  County,  to  wit :  Com- 
mencing in  the  middle  of  the  main  channel  of  the  Missouri 
River,  opposite  the  mouth  of  Deep  Creek;  thence  due  east  to  the 
one  hundred  and  ninth  parallel  of  longitude ;  thence  south  along 
said  parallel  of  longitude  to  a  point  due  east  of  the  mouth  of 
Crow  Creek ;  thence  due  west  to  the  middle  of  the  Missouri  Biver, 
opposite  the  mouth  of  Crow  Creek ;  thence  down  the  middle  of 
the  Missouri  Biver  in  a  northerly  direction  to  the  place  of 
beginning. 

Sec.  8.  All  that  part  of  Montana  Territory  embraced  within 
the  following  boundaries  be,  and  the  same  is  hereby,  created  a 
county  to  be  known  as  Gallatin  County,  to  wit :  Commencing  at 
the  southeast  corner  of  Meagher  County,  on  the  one  hundred 
and  ninth  parallel  of  longitude ;  thence  south  along  said  parallel 
of  longitude  to  a  point  in  the  middle  of  the  Yellowstone  Biver; 
thence  up  the  middle  of  the  Yellowstone  Biver  to  the  point  where 
it  is  crossed  by  the  forty-fifth  parallel  of  latitude;  thence  west 
along  said  forty-fifth  parallel  to  the  one  hundred  and  eleventh 
parallel  of  longitude ;  thence  south  along  the  one  hundred  and 
eleventh  parallel  to  the  summit  of  the  Bocky  Mountains ;  thence 
westerly  along  the  summit  of  the  Bocky  Mountains  to  the  south- 
eastern corner  of  Madison  County ;  thence  northerly  along  the 
eastern  line  of  Madison  County  to  where  it  strikes  Jefferson 
River ;  thence  down  the  middle  of  Jefferson  Biver  to  its  mouth  ; 
thence  down  the  middle  of  the  Missouri  Biver  to  a  point  opposite 
the  mouth  of  Crow  Creek ;  thence  due  east  to  the  place  of  begin- 
ning, on  the  one  hundred  and  ninth  parallel  of  longitude. 

Sec.  9.  That  all  that  portion  of  the  territorv  of  Montana  em- 
braced in  the  following  described  boundaries,  shall  be  known  as 
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the  county  of  Choteau,  to  wit :  Commencingat  a  point  in  the 
middle  of  the  main  channel  of  the  Missoari  iliver^  opposite  to 
the  mouth  of  Deep  Greek ;  thence  due  east  to  intersect  with  the 
one  hundred  and  ninth  meridian  of  longitude ;  thence  due  Dorth 
along  the  one  hundred  and  ninth  meridian  of  longitude  to  the  in- 
tersection of  the  forty-ninth  parallel  of  latitude;  thence  west 
along  the  forty-ninth  parallel  of  latitude  to  the  one  hundred  and 
twelfth  meridian  of  longitude ;  thence  south  along  said  one  hun- 
dred and  twelfth  meridian  of  longitude  to  the  middle  of  the  main 
channel  of  the  Sun  Biver ;  thence  down  the  middle  of  the  main 
channel  of  the  Sun  Biver  to  the  middle  of  the  main  channel  of  the 
Missouri  Biver ;  thence  up  said  Missouri  Biver  to  the  place  of 
beginning ;  and  the  county  seat  of  said  Ohoteau  County  is  hereby 
located  at  Benton  City. 

Sec.  10.  That  all  that  part  of  Montana  Territory  embraced 
within  the  following  boundaries  be,  and  the  same  is  hereby,  created 
a  county,  to  be  known  as  Dawson  County,  to  wit :  Commencing  at 
the  intersecting  point  of  parallel  of  latitude  forty-seven  degrees, 
with  meridian  of  longitude  one  hundred  and  eight  degrees,  and 
thence  along  said  parallel  forty-seven  degrees,  to  meridian  of  lon- 
gitude one  hundred  and  four  degrees,  and  from  thence  along  said 
meridian  north  to  forty-ninth  parallel  of  latitude,  and  from  thence 
alon^  said  parallel  forty-nine  degrees,  to  meridian  of  longitude  one 
hundred  and  eight  degrees;  and  from  thence  south  aJong  said 
meridian,  to  place  of  beginning. 

Sec.  11.  j3e  it  further  enacted^  That  all  the  remaining  portion 
of  the  territory  of  Montana  not  included  in  the  counties  before 
named  in  this  act  be,  and  the  same  is  hereby,  created  a  county,  to 
be  known  as  Big  Horn  County,  and  shall  be  attached,  for  legisla- 
tive and  judicial  purposes,  to  the  county  of  Gallatin. 


CHAPTEB  XXI. 

COUNTIES  AND   COUNTY  OFFICERS. 

(See  post  chapters  66,  67,  68,  and  69.) 

Sec.  1.  Edeh  organized  county  to  be  a  body  corporate  and  polUvi- 

Sec.  S.  Real  ettate  conveyed  to  county  to  be  property  of  county. 

See.  S.  Powers  exercised  by  county  commisewners. 

Sec*  j^.  Each  county  to  provide  county  buildings. 

Sec.  6.  Title  of  suit  for  or  against  county. 

Sec.  6.  Services  of  processes  to  be  on  cownty  derk,  and  derk  to 

notify  county  attorney. 
Sec.  7.   Who  are  competent  witnesses  and  jurors. 
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Sec.  8.  Sew  and  when  execution  wxiy  isaue  on  judgment. 

Sec.  9,  Board  of  county  commissioners  to  consist  of  three  quali- 
fied eUctcrs. 

See.  10.  How  and  when  commissumers  elected. 

Sec.  11.  Sow  long  and  when  board  of  commissioners  to  sit. 

See.  12.  Commissioners  to  take  oath. 

See.  IS.  To  be  paid  ten  dollars  per  day  and  mileage. 

Sec.  14*  Powers  of  commissumers. 

Sec.  IB.  On  what  conditions  to  borrow  money. 

Sec.  16.  Notice  of  loan  to  be  posted. 

Sec.  17.  How  and  when  vote  on  loan  taken. 

Sec.  18.  Not  to  organize  new  township  without  petition. 

Sec.  19.  To  alter  or  change  township  organization  on  petition  of 
majority  of  voters. 

Sec.  £0.  Board  to  have  seal  or  scroll,  and  to  sit  with  open  doors. 

See,  £1.  To  choose  a  chairman. 

Sec.  SS.  Chairman  to  administer  oath  and  sign  county  warrants. 

See,  £S.  How  accounts  made  and  allowed. 

Sec.  £4,  How  county  orders  signed. 

Sec.  £6.  Appeal  may  be  taken  to  district  oowit  from  decision  of 
county  commissioners. 

Sec,  26.  How  appeal  tried  in  district  court. 

Sec.  97.  Board  to  furnish  blanks  to  assessor. 

See.  S8.  Board  to  examine  orders  returned  by  treasurer. 

Sec.  29.  Board  to  have  published  account  of  receipts  and  expen- 
ditures. 

See,  SO.  Penalty  for  refusing  to  perform  duty. 

Sec,  SI.  To  cause  plat  of  new  township  or  alteration  to  be  made 
and  record^. 

Sec.  S2.  Duties  of  clerk  of  board. 

Sec.  SS,  Clerk  to  designate  amount  of  account,  and  deliver  to 
anypersim  certified  copy  <yr  rec^yrd. 

Sec.  S4.  Clerk  not  to  issue  county  order  unless  ordered  by  board. 

Sec.  SB.  Clerk  to  transmit  to  secretary  of  the  territory  names  and 
boundaries  of  townships. 

Sec.  S6.  Clerk  to  receive  a  reasonable  compensation. 

Section  1.  That  each  organized  county  within  this  territory 
shall  be  a  body  corporate  and  politic,  and,  as  such,  shall  be  em- 
powered for  the  following  purjposes :  First.  To  sue  and  be  sued. 
Second.  To  purchase  ana  hold  real  and  personal  estate  for  the  use 
of  the  county,  and  lands  sold  for  taxes,  as  provided  by  law.  Third. 
To  sell  and  convey  any  real  or  personal  estate  owned  by  the 
county,  and  make  such  order  respecting  the  same  as  may  be 
deemed  conducive  to  the  interests  of  the  inhabitants.  Fourth.  To 
make  all  contracts,  and  do  all  other  acts  in  relation  to  the  prop- 
55 
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erty  and  concerns  necessary  to  the  exercise  of  its  corporate  or  ad- 
ministrative powers.  Fifth.  To  exercise  such  other  and  fnriher 
powers  as  may  be  especially  conferred  by  law. 

Sec.  2.  Any  real  or  personal  estate  heretofore,  or  which  ma; 
be  hereafter,  conveyed  to  any  county,  shall  be  deemed  the  prop- 
erty  of  such  county. 

Sec.  3.  The  powers  of  a  county  as  a  body  corporate  and 
politic  shall  be  exercised  by  a  board  of  county  commissioners 
therefor. 

Sec.  4.  Each  county  organized  for  judicial  purposes  shall,  at 
its  own  expense,  provide  a  suitable  coortrhonae  and  a  sufficient 
jail,  and  other  necessary  comity  buildings,  and  keep  them  in 
repair. 

Sec.  5.  In  all  suits  or  proceedings  by  or  asainst  a  county,  the 
name  in  which  the  county  shall  sue  or  be  sued  shall  be,  the  ooanl 

of  commissioners  of  the  county  of (the  name  of  the  county,) 

but  this  provision  shall  not  prevent  county  ofiEicers,  when  au- 
thorized by  law,  from  suing  in  their  name  of  office,  for  the  benefit 
of  the  county. 

Sec.  6.  In  all  legal  prooeedinss  against  the  county,  process 
shall  be  served  on  the  clerk  of  the  board  of  county  commissioners; 
and  whenever  such  suit  or  proceedings  shall  be  commenced,  itshall 
be  the  duty  of  the  clerk  forthwith  to  notify  the  county  attorney 
thereof,  and  to  lay  before  the  board  of  county  commissioners,  at 
their  next  meeting,  all  the  information  he  may  have  in  regard  to 
such  suit  or  proceeding. 

Sec.  7.  On  the  trial  of  any  suit  in  which  the  county  may  be 
interested,  the  inhabitants  of  such  county  shall  be  competent  wit- 
nesses and  jurors,  if  otherwise  competent  and  qualified  according 
to  law. 

Sec.  8.  When  a  judgment  shall  be  rendered  against  the  board 
of  eounty  commissioners  of  any  county,  or  against  any  county 
officer,  in  an  action  prosecuted  by  or  against  him  in  his  name  of 
office,  when  the  same  shall  be  paid  by  the  county,  no  execution 
shall  issue  upon  said  j  udgment ;  but  the  same  shall  be  levied  and  paid 
by  tax  or  other  county  charges;  and  when  so  collected  shall  be 
paid  by  the  county  treasurer  to  the  proper  person  to  whom  the 
same  shall  be  adjudged,  upon  the  delivery  of  a  proper  voucher 
therefor:  JVoviaecI,  That  execution  may  issue  on  said  judgment 
if  payment  be  not  made  within  sixty  days  after  the  time  required 
for  the  payment  of  county  taxes  to  the  county  treasurer,  by  the 
proper  officers  of  said  county  in  each  year. 

Sec.  9.  The  board  of  county  commissioners  shall  consist  of 
three  qualified  electors,  any  two  of  whom  shall  be  competent  to 
transact  business,  who  shall  be  elected  aocording  to  law. 

Sec.  40.  At  the  first  election  had  to  choose  the  first  board  of 
commissioners  of  any  county,  the  person  having  the  highest  nam- 
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ber  of  votes  shall  continue  in  office  three  years,  the  next  highest 
two  yearSy  and  the  next  highest  one  year ;  but  if  two  or  more 
persons  have  the  same  number  of  votes,  then  their  term  shall 
De.  determined  by  lot,  under  the  direction  of  the  board  of  can- 
vassers returning  the  election ;  and  annually  thereafter  one  com- 
missioner shall  be  elected,  and  shall  continue  in  office  three  years. 

Sec.  11.  Said  board  of  county  commissioners  shall  meet  the 
first  Monday  of  March,  June,  September,  and  December,  of  each 
year,  and  may  sit  not  exceeding  four  days  at  each  term ;  and  the 
said  board  may,  at  any  time,  by  giving  at  least  five  days'  public 
notice,  call  an  extra  session,  of  not  more  than  two  days'  duration  • 

Sec.  12.  Each  person  elected  as  such  commissioner  shall,  on 
receiving  a  certificate  of  his  election,  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  organic  act  of  this  terri- 
tory, and  to  perform  the  duties  of  his  office  to  the  best  of  his  ability, 
which  oath  being  endorsed  upon  said  certificate,  under  the  hand 
and  seal  of  the  person  administering  it,  shall  be  sufficient  for  said 
person  to  act  as  said  commissioner. 

Sea  13.  Each  member  of  the  board  of  countv  commissioners 
shall  be  paid,  by  the  county,  a  compensation  for  his  services  and 
expenses  in  .attending  the  meetings  of  said  board  at  the  rate  of 
ten  dollars  per  day  for  the  time  he  shall  actually  attend,  as  here- 
inbefore limited  and  prescribed,  including  the  time  necessary  in 
going  to  and  returning  from  the  same.  They  shall  also  be  entitled 
to  twenty  cents  per  mile  for  the  distance  actually  travelled  in 
going  to  and  returning  from  the  county  seat. 

Sec.  14.  The  board  of  county  commissioners  of  each  county 
shall  have  power  at  any  meeting :  First.  To  make  such  orders 
concerning  the  property  belonging  to  the  county  as  they  may 
deem  exp^ient.  Second.  To  examine  and  settle  all  accounts  of 
the  receipts  and  expenses  of  the  county,  and  to  examine,  settle, 
and  allow  all  accounts  chargeable  against  the  county;  and,  when 
so  settled,  they  may  issue  county  orders  therefor  as  provided  by 
law.  Third.  To  build  and  keep  in  repair  county  buildings,  and 
cause  the  same  to  be  insured  in  the  name  of  the  county  treasurer 
for  the  benefit  of  the  county,  and,  in  case  there  be  no  county 
buildings,  to  provide  suitable  rooms  for  county  purposes.  Fourth. 
Apportion  and  order  the  levying  of  taxes,  as  provided  by  law,  and 
to  borrow  money  upon  the  credit  of  the  county,  a  sum  sufficieni 
for  the  eregtion  of  county  buildings,  or  to  meet  the  current  ex- 
penses of  the  county,  in  case  of  a  deficit  in  the  county  revenue. 
Fifth.  To  represent  the  county,  and  have  the  care  of  the  county 
property  and  the  management  of  the  business  and  concerns  of  the 
county  in  all  cases  where  no  other  provision  is  made  by  law. 
Sistb.  To  set  ofi*,  organize,  and  change  the  boundaries  of  town- 
ships in  their  respective  counties,  designate  and  give  names  to 
them,  and  to  fix  the  time  and  place  of  holding  the  first  election 
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therein.  Seventh.  To  establish  one  or  more  election  precincts  in 
any  township,  as  the  convenience  of  the  inhabitants  may  require. 
Eighth.  To  lay  out,  alter,  or  discontinue  anyroad  runing  through 
one  or  more  townships  in  such  county,  and  to  perform  such  other 
duties  respecting  roads  as  may  be  required  by  law.  Ninth.  To 
grant  licenses  for  keeping  ferries  in  their  respective  counties,  and 
such  other  licenses  as  may  be  prescribed  by  law.  Tenth.  To  set 
aside  a  sum  of  not  less  than  one  nor  more  than  twenty-five  per 
cent,  of  the  county  fund  annually,  which  shall  be  knov/n  as  the 
contingent  fund  to  defray  incidental  expenses  of  the  county,  and 
if  a  surplus  of  said  contingent  fund- so  set  aside  remain,  it  shall  be 
paid  out  on  registered  warrants,  as  other  county  funds  are,  at  the 
expiration  of  each  quarterly  settlement.  Eleventh.  To  perform 
such  other  duties  as  are  or  may  be  prescribed  by  law. 

Sec.  16.  The  board  of  county  commissioners  shall  not  borrow 
money  for  the  purpose  specified  in  the  fourth  subdivision  of  sec- 
tion fourteen  of  this  act  without  having  first  submitted  the  ques- 
tion of  such  loan  to  a  vote  of  the  electors  of  the  county. 

Sec.  16.  Whenever  it  shall  become  necessary,  under  the  pro- 
visions of  this  act,  to  submit  to  a  vote  of  the  electors  of  any  countj 
the  question  of  raising  any  sum  of  money  by  a  loan,  the  said 
board,  after  having  determined  the  sum  necessary  to  be  raised, 
shall  cause  notice  of  such  determination,  and  of  the  time  when 
the  question  will  be  submitted  to  the  electors  of  the  county,  by 
written  or  printed  hand-bills,  posted  up  in  five  of  the  most  public 
places  in  each  township,  for,  at  least,  thirty  days  previous  to  the 
time  fixed  for  taking  such  vote. 

Sec.  17.  At  the  time  specified  in  such  notice,  a  vote  of  the 
electors  of  such  county  shall  be  taken  at  the  place  designated  in 
the  notice.  The  inspectors  receiving  the  votes  shall  be  the  same 
as  required  at  the  general  election,  and  the  vote  shall  be  canvassed 
by  the  same  officers,  and  in  the  same  manner,  as  required  at  such 
general  election,  and  the  result  of  such  vote  shall  be  certified  by 
them,  and  transmitted  to  the  county  clerk,  within  ten  days  after 
such  vote  shall  be  taken,  which  certified  statement  shall  be  de- 
livered by  said  clerk  to  the  board  of  county  commissioners  at 
their  next  meeting.  All  voting  in  the  several  townships,  as  pro- 
vided in  this  section,  shall  be  by  ballot,  and  those  voting  in  favor 
of  such  proposed  loan  shall  have  written  or  printed  on  their 
ballots,  **For  the  loan,"  and  those  voting  against  thiu  loan  shall 
have  written  or  printed  on  their  ballots,  ** Against  the  loan;"  and, 
if  a  majority  of  the  votes  cast  at  such  election  shall  be  "against 
the  loan,"  it  shall  not  be  made. 

Sec.  18.  The  board  of  county  commissioners  shall  not  set  off 
or  organize  any  new  township  unless  a  petition  be  first  presented 
to  the  board,  signed  by,  at  least,  fifty  citizens  resident  therein. 

Sec.  19.    The  board  of  county  commissioners  shall  alter  and 
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change  the  township  organization  of  their  county  so  as  to  agree 
with  the  standard  fixed  in  the  preceding  sections  in  respect  to  the 
territory  and  population,  if  sucn  change  be  desired  by  tne  citizens 
of  the  county,  on  a  petition  of  a  majority  of  legal  voters  being 
presented  to  the  board  of  county  commissioners. 

Sec.  20.  Every  board  of  county  commissioners  shall  have  a 
seal,  or  scroll  until  a  seal  can  be  procured,  and  may  alter  the  same 
at  pleasure.  They  shall  sit  with  open  doors,  and  all  persons  con- 
dacting  themselves  in  an  orderly  manner  may  attend  their  meet- 
ings ;  and  they  may  establish  rules  and  regulations  to  govern  the 
transactions  of  their  business. 

Sec.  21.  They  shall,  at  the  first  meeting  after  their  election, 
and  after  every  annual  election,  choose  one  of  their  number  chair- 
man, who  shall  preside  at  such  meeting,  and  all  other  meetings, 
daring  the  year,  if  present ;  but  in  case  of  his  absence  from  any 
snch  meeting  the  members  present  shall  choose  one  of  their  num- 
ber as  temporary  chairman. 

Sec.  22.  The  chairman  of  said  board  shall  have  power  to  ad- 
minister oaths  to  any  person  concerning  any  matter  submitted  to 
the  board  or  connectea  with  their  powers  and  duties,  and  he  shall 
sign  all  county  orders. 

Sec.  23.  No  account  shall  be  allowed  by  the  board  of  county 
commissioners  unless  the  same  be  made  oiit  in  separate  items,  and 
the  nature  of  each  item  stated ;  and  where  no  specified  fees  are 
allowed  by  law,  the  time  actually  and  necessarily  devoted  to  the 
perrormance  of  any  service  charged  in  such  account  so  made  out 
shall  be  verified  by  affidavit :  Provided,  That  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  any  such  board  from  disallowing 
any  account,  in  whole  or  in  part,  when  so  rendered  and  verified, 
nor  from  requiring  any  other  or  further  evidence  of  the  truth  and 
propriety  thereof  as  they  may  think  proper. 

Sec.  24.  County  orders  shall  be  signed  by  the  chairman  and 
attested  by  the  clerk,  and  shall  specify  the  nature  of  the  claim  or 
service  for  which  they  were  issued. 

Sec.  25.  Whenever  any  claim  of  any  person  against  a  county 
shall  be  disallowed,  in  whole  or  in  part,  by  the  board  of  commis- 
sioners, such  person  may  appeal  from  the  aecision  of  such  board  to 
the  district  court  for  the  same  county,  by  causing  a  written  notice 
of  such  appeal  to  be  served  on  the  clerk  of  such  board  within  thirty 
days  after  the  making  of  such  decision,  and  executing  a  bond  to 
such  county,  with  sufficient  security,  to  be  approved  by  the  clerk  of 
said  board,  conditioned  for  the  faithful  prosecution  of  such  appeal 
and  the  payment  of  all  costs  that  shall  be  adjudged  against  the 
appellant. 

Sec.  26.  The  clerk  of  the  board,  upon  such  an  appeal  being 
taken  shall  immediately  give  notice  thereof  to  the  county  attor- 
ney, and  shall  make  out  a  brief  return  of  the  proceedings  in  the 
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case  before  the  board,  with  their  decision  thereon,  and  shall  file 
the  same,  together  with  the  bond  and  all  the  papers  in  the  esse, 
in  his  possession,  with  the  clerk  of  the  district  court ;  and  sudi 
appeal  shall  be  entered,  tried,  and  determined,  the  same  as  ap- 
peals from  justices'  courts,  and  costs  shall  be  awarded  in  like 
manner. 

Sec.  27.  The  board  of  commissioners  of  their  respective  coun- 
ties, shall,  at  the  expense  of  the  county,  furnish  annually  and  in 
due  season,  to  the  assessor  of  the  county,  suitable  blank  assess- 
ment rolls  for  the  several  townships,  prepared  in  accordance  with 
the  provisions  of  law,  and  shall  also  provide  suitable  books  and 
stationery  for  the  use  of  the  county  officers  of  their  county,  to- 
gether with  appropriate  cases  and  furniture  for  the  safe  and  con- 
venient keeping  of  all  the  books,  documents,  and  papers  belonging 
to  each  of  said  officers,  and  also  official  seals  for  each  of  said 
officers,  when  the  same  are  required  by  law. 

Sea.  28.  The  board  of  county  commissioners,  at  their  annnal 
March  session,  or  oftener,  if  they  deem  it  necessary,  shall  carefoUy 
examine  the  county  orders  returned  by  the  county  treasurer,  by 
comparing  each  order  with  the  record  of  orders  in  the  clerk's  office. 
They  shall  cause  to  be  entered  on  said  record  opposite  to  the  entry 
of  each  order  issued,  the  date  when  the  same  was  cancelled ;  tbey 
shall  also  make  a  list  of  the  orders  so  cancelled,  specifying  the 
number,  date,  amount,  and  the  person  to  whom  the  same  was  pay- 
able, and  enter  the  same  on  the  journal  of  the  board.  They  shall 
also  cause  to  be  cancelled  all  county  orders  that  have  remained  one 
year  or  more  uncalled  for  in  the  county  clerk's  office,  the  same  to 
De  cancelled  in  the  same  manner  as  other  county  orders. 

Sec.  29.  The  boards  of  commissioners  of  their  respective  coun- 
ties shall  cause  to  be  made  and  published,  yearly,  in,  at  least,  one 
newspaper  in  the  county,  if  such  there  be,  a  report  of  receipts  and 
expenditures  of  the  year  last  preceding,  and  the  amounts  allowed; 
but  if  there  be  no  newspaper  printed  in  said  county,  their  state- 
ment shall  be  posted  in  at  least  five  public  places  in  said  county. 

Sec.  30.  If  any  commissioner  shall  refuse  or  neglect  to  per- 
form any  of  the  duties  which  are  or  shall  be  required  of  him  by 
law  as  a  member  of  the  board  of  county  commissioners,  without 
just  cause  therefor,  he  shall,  for  each  offence,  forfeit  a  sum  not  less 
than  twenty-five  dollars,  nor  more  than  one  hundred  dollars. 

Sec.  31.  Whenever  any  board  of  commissioners  shall  organize 
new  townships,  or  alter  the  boundaries  of  any  townships  in  their 
county,  they  shall  cause  a  plat  and  record  thereof  to  be  made 
by  their  clerk,  specifying  the  name  and  boundaries  of  such  town- 
ship, which  plat  and  record  shall  be  kept  in  the  office  of  said 
clerk,  and  a  copy  thereof,  under  the  seal  of  said  board,  shall  be 
made  by  said  clerk  and  filed  with  the  proper  officer  of  said 
township. 
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86C.  32.  It  shall  be  the  general  doty  of  the  clerk  of  the  board 
of  oommissioners  :  First.  To  record,  in  a  book  to  be  provided  for 
that  purpose,  all  proceedings  of  the  board.  Second.  To  make 
regular  entries  of  all  their  resolutions  and  decisions,  in  all  ques- 
tions concerning  the  raising  of  money.  Third.  To  record  the  vote 
of  each  commissioner  on  any  question  submitted  to  the  board,  if 
required  by  any  member.  Fourth.  Sign  all  orders  issued  by  the 
board  for  the  payment  of  money,  and  to  record,  in  a  book  to  be 
provided  for  that  purpose,  the  receipts  and  expenditures  of  the 
ooonty  treasurer  of  the  county.  Fifth.  To  preserve  and  file  all 
accounts  acted  upon  by  the  board,  with  their  action  thereon ;  and 
he  shall  perform  such  special  duties  as  are  required  by  law. 

Sec.  33.  It  shall  be  the  duty  of  such  clerk  to  designate,  upon 
every  account  which  shall  be  audited  and  allowed  by  the  board, 
the  amount  so  allowed ;  and  he  shall  also  deliver  to  any  person 
who  may  demand  it  a  certified  copy  of  any  record  in  his  office,  or 
any  account  on  file  therein,  on  receiving  from  such  person  twenty- 
five  cents  for  every  folio  contained  in  such  copy.    , 

Sec  34.  Such  clerk  shall  not  si^n  or  issue  any  county  orders 
unless  ordered  by  the  board  of  commissioners  authorizing  the  same ; 
and  every  such  order  shall  be  numbered,  and  the  date,  amount,  and 
nnmber  of  the  same,  and  the  name  of  the  person  to  whom  it  is 
issued,  shall  be  entered  in  a  book  to  be  kept  by  him  in  his  office 
for  that  purpose. 

Sec.  35.  The  said  clerk  of  each  county  shall,  as  often  as  a  new 
township  shall  be  oroanized  in  his  county,  or  the  boundaries  of  any 
township  therein  shall  be  altered,  and  immediately  thereafter,  make 
out  and  transmit  to  the  secretary  of  the  territory  a  certified  state- 
ment of  the  names  and  boundaries  so  organized,  and  the  bounda- 
ries of  any  township,  the  .boundaries  of  which  shall  have  been 
altered. 

Sec.  36.  Such  clerk  shall  receive  a  reasonable  compensation 
for  such  service  as  he  may  perform  as  clerk  of  the  board  ;  when 
DO  specified  fees  are  allowed  therefor,  the  same  to  be  allowed  by 
the  board  and  paid  by  the  county. 
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AKTIOLE  II. 


PROBATE  JUDGE. 


Sec.  S7,  Probate  judge  in  each  county  hold  office  two  yearij  exe- 
cute bond,  ^c. 

Sec.  38.  Probate  judge  to  keep  records;  records  to  be  keptopm; 
fees,  ^c. 

Section  37.  There  shall  be  elected  in  each  county  a  probate 
judge,  who  shall  hold  his  office  for  two  years,  and  who  shall,  before 
ne  enter  upon  the  duties  of  his  office,  execute  to  the  territory  of 
Montana  a  bond,  in  the  penal  sum  of  five  thousand  dollars,  with 
two  or  more  sufficient  securities,  to  be  approved  by  the  county 
treasurer  and  filed  in  his  office,  conditioned  for  the  faithful  per- 
formance of  the  duties  required  of  him  by  law,  and  for  the  faitnfal 
application  and  payment  of  all  moneys  and  effects  that  may  come 
into  his  hands  in  the  execution  of  the  duties  of  his  office. 

Sec.  38.  The  probate  judge  shall  keep  a  record  of  all  probate 
business  done  by  or  before  him,  which  record  shall  be  open  to  the 
inspection  of  all  persons  without  charge,  and  he  shall  receive  such 
fees  as  are  by  law  allowed  him  for  probate  business,  and  such 
other  compensation  as  the  board  of  county  commissioners  may 
determine  :  Provided,  That  nothing  shall  be  paid  by  the  county, 
if  the  fees  and  official  compensation  of  such  judge  shall  amount  to 
five  hundred  dollars  per  annum. 


ARTICLE  III. 

COUNTY  CLERK. 

(See  post  chapter  87.) 

Sec.  S9.  County  derk  to  be  elected  and  give  bond. 

Sec.  40.  To  be  clerk  of  board  of  county  commissioners  and  ex 

officio  county  auditor. 
Sec.  4,1.  Clerk  to  appoint  a  deputy. 
Sec.  4^.  Clerk  to  keep  offi^  at  county  seat ;  keep  record,  ^c. 
Sec.  43.  County  commissioners  to  appoint  clerk  to  fill  vacancy- 
Sec.  44"  County  clerk  ex  officio  recorder. 
Sec.  45.  Recorder  to  keep  index,  direct  and  inverted  form  of 

same. 
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Sec.  46.  To  note  date  and  hour  document  received  for  record. 
Sec.  47.  Hecorder  to  keep  book  of  records  of  town  plata. 
Sec.  48.  To  keq>  index  of  grantors  and  grantees. 
Sec.  49.  Copies  of  records  and  files  prima  facie  evidence. 
See.  60.  County  atUhorized  to  administer  oaths,  take  acknowl- 
edgments, ^c. 
Sec.  61.  County  clerk  not  to  deliver  warrants,  except  to  payer, 
his  agent,  assignee,  or  legal  representative. 

Sec.  39.  A  county  clerk  shall  be  elected  in  each  county  of  this 
territory,  for  the  term  of  two  years,  and  he  shall,  before  he  enter 
upon  the  duties  of  his  office,  execute  and  file  with  the  treasurer  of 
tne  county  a  bond,  with  two  or  more  sufficient  sureties,  in  the 
penal  sum  of  not  less  than  five  thousand  dollars,  to  be  fixed  and 
approved  by  the  treasurer,  with  conditions,  in  substance  as  fol- 
lows, to-wit : 

Whereas,  the  above  bounden was  elected  to  the 

office  of  county  clerk  of county,  on  the day  of 

;  now,  therefore,  if  the  said shall  faith- 
fully perform  all  the  duties  of  his  office,  and  shall  pay  over  all 
moneys  that  may  come  into  his  hands  as  such  clerk,  as  required 
by  law,  and  shall  deliver  to  hie  successor  in  office  all  the  books, 
records,  papers,  and  other  things  belonging  to  his  said  office,  then 
the  above  obligation  to  be  null  and  void ;  otherwise  to  remain  in 
full  force. 

Sec.  40.  The  county  clerk  shall  be,  in  and  for  his  county,  clerk 
of  the  board  of  commissioners,  and  ex  officio  county  auditor. 

Sec  41.  Every  such  derk  shall  appoint  a  deputy,  in  writing 
under  his  hand,  and  shall  file  such  appointment  in  his  office,  and 
such  deputy,  in  case  of  the  absence  or  disabilitv  of  such  clerk,  or  in 
case  of  a  vacancy  in  his  office,  shall  perform  all  the  duties  of  such 
clerk,  during  such  absence,  or  until  such  vacancy  shall  be  filled. 
Every  such  clerk  may  appoint  other  deputies,  and  his  sureties 
shall  be  responsible  under  nis  official  undertaking  for  the  acts  of 
such  deputies. 

Sec.  42.  The  county  clerk  shall  keep  his  office  at  the  county 
seat,  shall  attend  the  sessions  of  the  board  of  county  commissioners, 
either  in  person  or  by  deputy,  keep  the  seals,  records,  and  papers 
of  the  board  of  county  commissioner^,  and  keep  a  reoord  of  the 
proceedings  of  said  board,  in  a  book  as  required  by  law,  under  the 
direction  of  said  board  of  commissioners. 

Sec.  43.  If  a  vacancy  in  the  office  of  county  clerk  shall  occur 
by  death,  resignation,  or  otherwise,  the  board  of  county  commis- 
sioners shall  appoint  some  suitable  pei*son  to  fill  such  vacancy  until 
a  successor  shall  be  elected  according  to  law. 

Sec.  44.    The  county  clerk  shall  be  ex  officio  recorder  of  deeds, 
56 
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and  shall  have  custody  of,  and  shall  safely  keep  and  preserve  all 
the  books,  records,  deeds,  maps,  and  papers  deposited,  or  kept  in 
his  office,  and  shall  also  recoras  all  deeds,' mortgages,  maps,  instru- 
ments and  writing,  authorized  by  law  to  be  recorded  in  his  office, 
and  left  with  him  for  that  purpose,  and  shall  perform  all  other 
duties  required  of  him  by  law. 

Sec.  45.  Every  recorder  shall  keep  a  general  index,  direct, 
and  inverted,  in  his  office ;  the  direct  index  shall  be  divided  into 
seven  columns,  with  heads  to  the  respective  columns,  as  folIowB, 
lo-wit : 


Time  of 
recepttoB. 

NamM  of 
granton. 

Namei  of 
gruitoM. 

Nature  of 
itutramoDt. 

Vol.  M  iMce. 

where 

reoordod* 

Deecription. 
of  tract. 

Bemarki. 

• 

1 
! 

He  shall  make  correct  entries  in  such  general  index  of  every 
instrument  recorded,  concerning  or  affecting  real  estate,  under  the 
appropriate  headings,  entering  the  names  of  the  "Grantors,"  in 
an  alphabetical  form.  The  general  inverted  index  shall  be  divided 
into  seven  columns,  as  follows,  to-wit : 


Tinoof 
receptloD. 

Nameaof 
granteee. 

Namet  of 
granton. 

Natara  of 
Initminent. 

Vul.  *  page 

where 

recorded. 

Daacrlption 
of  tract. 

1 
BentfU 

He  shall  make,  in  such  general  index,  correct  entries  of  every 
instrument  required  by  law  to  be  entered  in  the  general  index 
direct,  entering  the  names  of  the  grantees  in  alphabetical  order ; 
and  whenever  any  bond,  mortgage,  or  other  instrument  has  been 
released  or  discharged  from  record,  whether  by  written  release 
upon  the  marein  of  the  records,  or  by  recording  a  deed  of  release, 
the  recorder  shall  immediately  note  in  both  general  indexes,  under 
the  column  headed  ''Bemarks"  and  opposite  to  the  appropriate 
entry,  that  such  instrument  has  been  satisfied. 

Sec.  46.  He  shall  also  keep  a  recording  book,  each  page  of 
which  shall  be  divided  into  five  columns,  as  follows,  to-wit : 


LAWS  OF  UOBTANA  TEBRm>RT. 


443 


Tine  of  ra- 
'       erptlim. 

NaniM  of 
gimntora. 

Namef  of 
granteea. 

To  whom 
dellveiwL 

FoM  rocolTad. 

1 

! 

• 

• 

Whenever  any  instrument  has  been  received  by  him  for  record, 
he  shall  immediately  endorse  upon  such  instrument  his  certificate, 
noting  the  day,  hour,  and  minute  of  its  reception,  the  volume  and 
page  where  recorded,  and  the  fees  received  for  recording  the  same, 
and  the  date  of  record  of  such  instrument  shall  be  from  the  date 
of  the  filinff  of  the  same.  Whenever  any  instrument  has  been  filed 
as  aforesaid,  the  recorder  shall  immediately  make  an  entry  of  the 
8ame  in  his  receiving  book,  under  the  appropriate  heading,  with 
the  amount  paid  as  fees  for  recording  tne  same ;  and  after  such 
instrument  has  been  recorded,  he-  shall  deliver  it  to  the  person 
authorized  to  receive  it,  writing  the  name  of  the  person  to  whom 
it  was  delivered  in  the  appropriate  column. 

Sec.  47.  He  shall  also  keep  a  large  well-bound  book,  in  which 
shall  be  platted  all  maps  of  towns,  villages,  or  additions  to  the 
same,  within  his  county,  together  with  tne  description,  acknowl- 
edgment, or  other  writing  thereon.  He  shall  keep  an  index  to 
such  book  of  plats,  which  index  shall  contain  the  name  or  names 
of  the  proprietors  of  said  town  or  village  or  addition.  No  re- 
corder of  deeds  shall  be  bound  to  perform  any  of  the  duties  re- 
quired to  be  performed  by  this  act,  for  which  a  fee  is  allowed, 
unless  such  fee  has  been  paid  or  tendered. 

Sec.  48.  He  shall  keep  an  index  of  each  volume  of  records 
kept  in  his  ofiSce,  showing  on  one  page  the  grantors'  names,  in 
alphabetical  order,  and  on  the  other  page  the  names  of  the  gran- 
tees, in  alphabetiod  order. 

Sec.  49.  Copies  of  all  papers  filed  in  the  office  of  the  recorder 
of  deeds,  and  transcript  from  the  books  of  record  kept  therein, 
certified  by  him  under  the  seal  of  his  office,  shall  be  prima  facie 
evidence  in  all  cases. 

Sec.  50.  That  county  clerks  and  ex  officio  county  recorders 
of  each  county  of  the  territoiy  be,  and  are  hereby,  authorized  to 
administer  legal  oaths,  and  take  such  acknowledgments  to  any  in- 
struments of  writing  required  to  be  acknowledged  by  any  law  of 
this  territory. 

Sec  51.  The  county  clerk  shall  in  no  case  deliver  any  county 
order  or  warrant  issued  by  the  board  of  (county)  commissioners  to 
any  person  except  the  pavee  thereof,  or  to  his  agent,  assignee, 
01  legal  representative,  wnoee  authority  to  receive  and  receipt 
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for  the  same  shall  be  in  writing  and  delivered  to  the  clerk^ 
and  it  shall  be  the  duty  of  the  board  of  commissioners,  at  each 
session  thereof,  to  examine  the  book  in  which  county  orders  or 
warrants  are  entered,  and  ascertain  to  whom  any  county  order  or 
warrant  issued  by  their  authority  shall  have  been  delivered  ; 
and  if  the  county  clerk  shall  have  delivered  any  order  or  warrant 
to  any  person  except  as  herein  provided,  he  shall  be  liable  to  the 
county  therefor,  and  the  amount  of  such  order  or  warrant  shall 
be  deducted  out  of  any  fees,  emoluments,  or  indebtedness  due  to 
such  clerk  from  the  county. 


ARTICLE  IV. 


SHERIFFS. 


Sec,  6Z,  Sheriff  dected  for  two  years  and  to  give  bond. 

Sec,  63,  Form  and  condition  of  bond. 

Sec,  B4„  Sheriff  to  appoint  under-sheriff. 

Sec,  65,  Sheriff  to  appoint  deputies. 

Sec,  66,  Appointment  to  be  in  writing  and  filed  in  office  of  county 

clerk. 
Sec.  67,  Sheriff  to  have  charge  of  jail  and  prisoners. 
Sec.  68.  To  execute  aU  processes  and  attend  court. 
Sec.  69.  Sheriff  to  preserve  peace  and  suppress  affrays* 
Sec.  60,  To  deliver  to  successor  jail  ana  other  property  of  Ou 

county. 
Sec,  61,  To  execute  processes  received  before  removal  or  eapiratm 

of  term. 
Sec.  6S.   When  misconduct  of  deputy  breach  of  bond. 
Sec.  63.  Action  for  breach  of  bond  may  be  prosecuted  against 

executor  or  administrator. 
Sec.  64.  Paper  to  be  served  on  sheriff  may  be  left  at  his  office. 
Sec.  66.  No  sheriff  to  advise  as  attorney. 
Sec.  66.  Liable  to  fine  for  not  serving  process. 
Sec.  67.  Liable  to  fine  for  receiving  illegal  fee. 

Sec.  52.  A  sheriff  shall  be  elected  in  each  county  organized  for 
judicial  purposes,  for  the  term  of  two  years,  and  who  shall,  before 
he  enter  upon  the  duties  of  his  oflBce,  execute  to  this  territory  a 
bond  with  at  least  three  su£Eicient  securities,  in  such  penal  sum 
not  less  than  five  thousand  dollars,  nor  more  than  fifty  thousand 
dollars,  as  the  judge  of  the  probate  court  and  county  derk  shall 
specify  and  approve ;  said  bond,  when  thus  approved,  to  be  filed  iu 
the  office  of  said  clerk ;  and  no  person  shall  be  received  as  surety 
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who  is  not  worth  at  least  two  thousand  dollars,  over  and  above  his 
just  debts :  Provided,  That  no  person  shall  be  elected  sheriff  for 
more  than  two  terms  in  succession. 

Sec.  53.  The  condition  of  such  bond  shall  be  in  substance  as 
follows : 

Whereas,  The  above  bounden  ■  '  was  elected  to  the 

office  of  sheriff  of  the  county  of ,  on  the day  of 

.   Now,  the  condition  of  this  obligation  is  such,  that  if  the 

said shall  well  and  faithfully  perform  and  execute 

the  duties  of  the  oflSce  of  sheriff  of  said  county  of during 

his  continuance  in  office,  by  virtue  of  said  election,  without  fraud, 
deceit,  or  oppression,  and  shall  pay  over  all  moneys  that  may 
come  into  his  hands  as  sheriff,  and  shall  deliver  to  his  successor 
all  writs,  papers,  and  other  things  pertaining  to  his  office,  which 
may  be  so  required  by  law,  then  the  above  obligation  shall  be 
void ;  otherwise  to  be  and  remain  in  full  force  and  effect. 

Sec.  54.  The  sheriff  of  each  county  shall,  as  soon  as  may  be, 
after  entering  upon  the  duties  of  his  office,  appoint  some  proper 
person  under-sheriff  of  said  county,  who  shall  also  be  a  general 
deputy,  to  hold  during  the  pleasure  of  the  sheriff;  and  as  often  as 
a  vacancy  shall  occur  in  the  office  of  such  under-sheriff,  or  if  he 
become  incapable  of  executing  the  duties  of  said  office,  another 
shall  in  like  manner  be  appointed  in  his  place. 

Sec.  55.  Each  sheriff  may  appoint  such  and  so  many  deputies 
as  he  may  think  proper,  for  whose  official  acts  and  those  of  his 
under-sheriff  he  shall  be  responsible ;  and  may  revoke  such  appoint- 
ments at  bis  pleasure;  and  persons  may  also  be  deputized  by  such 
sheriff  or  unaer-sheriff,  in  writing,  to  do  particular  acts ;  and  the 
sheriff  and  his  sureties  shall  be  responsible  on  his  official  bond,  for 
the  default  or  misconduct  of  his  under-sheriff  and  deputies. 

Sec.  56.  Every  appointment  of  an  under-sheriff,  or  of  a  deputy- 
sheriff,  and  every  revocation  of  such  appointment,  shall  be  in 
writing,  under  the  hand  of  the  sheriff,  and  shall  be  filed  in  the 
office  of  the  clerk  of  the  county ;  but  this  section  shall  not  extend 
to  any  person  who  may  be  deputized  by  any  sheriff  or  under-sheriff, 
to  do  a  particular  act  only. 

Sec.  57.  The  sheriff  shall  have  charge  and  custody  of  the  jails 
in  his  county,  and  of  the  prisoners  in  the  same,  and  shall  keep 
them  himself  or  by  his  deputy  or  jailer,  for  whose  acts  he  and  his 
surities  shall  be  liable. 

Sec.  58.  The  sheriff,  in  person,  or  by  his  under-sheriff  or  deputy, 
shall  serve  and  execute,  according  to  law,  all  processes,  writs,  pre- 
cepts, and  orders  issued  or  made  by  lawful  authority,  and  to  nim 
directed;  and  shall  attend  upon  the  several  courts  of  record  held 
in  his  county. 

Sec.  59.  It  shall  be  the  duty  of  the  sheriff  and  under-sheriff 
and  deputies  to  keep  and  preserve  the  peace  in  their  respective 


446  COUNTIES  AND  COUNTY  OFFICERS. 

counties,  and  to  quiet  and  suppress  all  affrays,  riots,  and  unlawfal 
assemblies  and  insurrections,  for  which  purpose,  and  for  the  ser- 
vice of  process  in  civil  and  criminal  cases,  and  in  apprehendiog  or 
securing  any  person  for  felony  or  breach  of  the  peace,  they,  and 
every  coroner  and  constable,  may  call  to  their  aid  such  person  or 
persons  of  their  county  as  they  may  deem  necessary. 
Sec.  60.    Whenever  a  new  sheriff  shall  be  elected  and  shall  have 

Qualified  as  required  bv  law,  the  former  sheriff  shall,  upon  demand, 
eliver  to  him  the  jail  and  other  property  of  the  county,  and  all 
prisoners  in  such  jail,  and  all  writs,  processes,  orders,  and  other 
papers  belonging  to  such  office  and  in  his  possession,  or  the  pos- 
session of  his  under-sheriff  or  deputies,  except  as  provided  in  the 
next  succeeding  section;  and,  upon  delivery  thereof,  such  new 
sheriff  shall  execute  to  the  former  sheriff  a  receipt  therefor. 

Sec.  61.  Sheriffs,  under-sheriffs,  and  deputies  may  execute  and 
return  all  such  writs  and  processes  as  shall  be  in  their  hands  at  the 
expiration  of  their  term  of  office,  or  at  the  time  of  their  removal 
from  office,  which  they  shall  have  begun  to  execute  by  service, 
levy,  or  collection  of  money  thereon. 

Sec.  62.  Any  default  or  misconduct  in  the  office  of  deputy- 
sheriff  or  jailer,  after  the  death,  resignation,  or  removal  of  any 
sheriff  by  whom  he  was  appointed,  shall  be  adjudged  a  breach  of 
the  bond  of  such  sheriff. 

Sec.  63.  Any  action  for  default  or  misconduct  of  any  sheriff, 
his  under-sherifr,  jailer,  or  any  of  his  deputies,  may  be  prosecuted 
against  the  executors  or  administrators  of  such  sheriff. 

Sec.  64.  Every  paper  required  by  law  to  be  served  on  the 
sheriff  may  be  served  on  him  in  person,  or  left  at  his  office  daring 
business  hours. 

Sec.  65.  No  sheriff,  under  sheriff,  or  deputy,  shall  appear  or 
advise  as  attorney  or  counsellor  in  any  case  in  any  court. 

Sec.  66.  Whenever  any  sheriff  shall  neglect  to  make  due  re- 
turn of  any  writ  or  process  delivered  to  him  to  be  executed,  or  shall 
be  guilty  of  any  default  or  misconduct  in  relation  thereto,  he  shall 
be  liable  to  fine  or  attachment,  or  both,  at  the  discretion  of  the 
court,  subject  to  appeal — such  fine,  however,  not  to  exceed  two 
hundred  dollars —and  also  an  action  for  damages  to  the  party 
aggrieved. 

Sec.  67.  No  sheriff  shall,  directly  or  indirectly,  ask,  demand, 
or  receive,  for  any  service  to  be  by  him  performed  in  the  discharge 
of  any  of  his  official  duties,  any  greater  fees  than  are  allowed  by 
law,  on  pain  of  forfeiture  of  treble  damages  to  the  party  aggrieved, 
and  of  being  fined  in  a  sum  not  less  than  twenty-five  dollars  and 
not  more  than  two  hundred  dollars. 
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ARTICLE  V. 

COBONER. 

See.  68,  Corcner  to  be  elected  and  give  bonds. 

See.  69.  Coroner  to  exercise  power  of  sheriff  in  certain  cases. 

See.  70.  lb  execute  process  when  ^Mriff  a  j>arty. 

Sec,  71.  To  serve  process  when  sheriff  prejudiced  or  related  to 

party  in  suit 
See.  7fS.  To  kola  inquest — when  and  haw. 
See.  7S.  To  sumnums  jurors  and  administer  oaths. 
Sec.  74.  May  issue  subpcmas  and  punish  for  contempt. 
Sec.  76.  Oath  to  witnesses. 
See.  76.  To  reduce  testimony  to  writing. 
Sec,  77.  Form  of  verdict 
Sec,  78.  To  be  kept  secret — when. 
See.  79.  Coroner  may  order  arrest. 
Sec.  80.  May  issue  warrants  of  arrest. 
See.  81.    Warrant  of  equal  authority  with  justice* s. 
See.  SX.   What  warrant  to  contain. 
See,  8S.   What  to  return  to  district  court. 
Sec.  8j^  To  have  body  buried  and  expense  paid. 
See.  86.    When  justice  to  a/st  as  coroner. 
Sec,  86,   When  to  summon  surgeon  to  inquisition. 

Section  68.  A  coroner  shall  be  elected  in  each  county  for  the  term 
of  two  years,  who  shall,  before  he  enter  npon  the  duties  of  his 
office,  give  bonds  to  this  territory  in  such  penal  sum,  not  less  than 
five  hundred  dollars,  nor  more  than  five  thousand  dollars,  with  suf- 
ficient  sureties,  not  less  than  two  in  number,  as  the  county  treas- 
urer shall  direct  and  approve,  the  condition  of  which  bond  shall 
be  in  substance  the  same  as  that  given  by  the  sheriff,  such  bond 
to  be  filed  with  the  clerk  of  the  proper  county. 

Sec.  69.  When  there  shall  be  no  sheriff  in  the  county  organ- 
ized for  judicial  purposes,  it  shall  be  the  duty  of  the  coroner  to 
exercise  all  the  powers  and  duties  of  the  sheriff  of  his  county  until 
a  sheriff  be  elected  and  qualified ;  and  when  the  sheriff,  from  any 
cause,  shall  be  committed  to  the  jail  of  his  county,  the  coroner  shall 
be  keeper  thereof  during  the  time  the  sheriff  shall  remain  prisoner 
therein. 

Sec.  70.  Every  coroner  shall  serve  and  execute  processes  of 
every  kind,  and  perform  all  other  duties  of  the  sheriff,  when  the 
sheriff  shall  be  a  party  to  a  case,  or  when  afi&davit  shall  be  made 
and  filed,  as  provided  in  the  succeeding  section ;  and  in  all  such 
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cases  he  shall  exercise  the  powers  and  proceed  in  the  same  manner 
as  prescribed  for  the  sheriff  in  the  performance  of  similar  duties. 

Sec.  71.  Whenever  any  party,  bis  agent,  or  attorney,  shall 
make  and  file  with  the  clerk  of  the  proper  court  an  affidavit,  stating 
that  he  believes  that  the  sheriff  of  sucn  county  will  not,  by  reason 
of  either  partiality,  prejudice,  consanguinity,  or  interest,  faithfully 
perform  nis  duties  in  any  suit  commenced,  or  about  to  be  com- 
menced, in  said  court,  the  clerk  shall  direct  the  original  or  other 
process  in  such  suit  to  the  coroner,  who  shall  execute  the  same  in 
like  manner  as  the  sheriff  might  or  ought  to  have  done. 

Sec.  72.  The  coroner  shall  hold  an  inquest  upon  the  dead 
bodies  of  such  persons  only  as  are  supposed  to  have  died  by  un- 
lawful means,  or  the  cause  of  whose  death  is  unknown.  When  he 
has  notice  of  the  dead  body  of  any  person  supposed  to  have  died 
by  unlawful  means,  the  cause  of  whose  death  is  unknown,  found 
or  being  in  the  county,  it  shall  be  his  duty  to  summon,  forthwith, 
six  citizens  of  the  county  to  appear  before  him  at  a  time  and  place 
named. 

Sec.  73.  If  any  juror  fail  to  appear,  the  coroner  shall  summon 
the  proper  number  from  by-standers  immediately,  and  proceed  to 
impanel  them,  and  administer  the  following  oath  in  substance  : 

You  do  solemnly  swear  (or  affirm)  that  you  will  diligently 
inquire,  and  true  presentment  make,  when,  how,  and  by  what 
means  the  person  whose  body  lies  here  dead  came  to  his  death, 
according  to  your  knowledge  and  the  evidence  given  you.  So  help 
you  God. 

Sec.  74.  The  coroner  may  issue  subpoenas  within  his  county 
for  witnesses,  returnable  forthwith,  or  at  such  time  and  place  as 
he  shall  therein  direct ;  and  witnesses  shall  be  allowed  tne  same 
fees  as  in  cases  before  a  justice  of  the  peace ;  and  the  coroner  shall 
have  the  same  authority  to  enforce  the  attendance  of  witnesses,  and 
to  punish  them  and  jurors  for  contempt  in  disobeying  his  pro- 
cesses, as  a  justice  of  the  peace  has  when  his  process  issues  in  be- 
half of  the  territory. 


witness's  oath. 


Sec.  75.  An  oath  shall  be  administered  to  the  witnesses  in  at- 
tendance, as  follows : 

You  do  solemnly  swear  that  the  testimony  which  you  shall  give 
to  this  inquest  concerning  the  death  of  the  person  here  lying  dead, 
shall  be  the  truth,  the  whole  truth,  and  notning  but  the  truth.  So 
help  you  God. 
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TESTIMONY. 

Sec.  76.     The  testimony  shall  be  reduced  to  writing,  under  the 
coroner's  order,  and  subscribed  by  the  witnesses. 


VERDICT. 

Sec.  77.  The  jurors  having  inspected  the  body,  heard  the  tes- 
timony, and  made  all  needful  inquiries,  shall  return  to  the  coroner 
their  inquisition,  in  writing,  under  their  hands,  in  substance  as 
follows,  and  stating  matters  in  the  following  form  suggested  as  far 
as  found : 

Territory  of  Montana,  1 


County  of 


An  inquisition  holden  at ,  in  the  county  of 

on  the day  of ,  A.  D.  18 — ,  "before  me, 

•,  coroner  of  said  county,  upon  the  body  of 


(or  person  unknown),  there  lying  dead,  by  the  jurors  whose  names 
are  hereunto  subscribed,  the  said  jurors,  upon  their  oaths,  do  say 
(here  state  when,  how,  by  what  person,  means,  weapons,  or  acci- 
dent he  or  she  came  to  his  or  her  death,  and  whether  feloniously). 
In  testimony  whereof  the  said  jurors  have  hereunto  set  their  hands 
the  day  and  year  aforesaid. 


SAME,   SECRET. 

Sec.  78.  If  the  inquisition  find  a  crime  has  been  committed  on 
the  deceased,  and  name  the  person  whom  the  jury  believes  has 
committed  it,  the  inquest  shall  not  be  made  public  until  after  the 
arrest,  directed  in  the  next  section. 

Sec.  79.  If  the  person  charged  be  present  the  coroner  may 
order  his  arrest,  by  an  officer  or  any  person,  and  shall  make  a 
warrant  requiring  the  officer  or  other  person  to  take  him  before  a 
justice  of  the  peace. 


WARRANT. 

Sec.  80.  If  the  person  charged  be  not  present,  and  the  coroner 
believes  he  can  be  taken,  the  coroner  may  issue  a  warrant  to  the 
sheriff,  or  any  constable  of  the  county,  requiring  him  to  arrest  the 
person  and  take  him  before  a  justice  of  the  peace. 

Sec.  81.  The  warrant  of  the  coroner  in  the  above  cases  shall  be 
of  equal  authority  with  that  of  a  justice  of  the  peace;  and  when 
67 
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the  person  charged  is  brought  before  the  justice  of  the  peace,  he 
shall  be  dealt  with  as  a  person  held  under  a  complaint  in  the  asaal 
form. 

Sec.  82.  The  warrant  of  the  coroner  shall  recite  substantially 
the  proceedings  had  before  him,  and  the  verdict  of  the  jury  of 
inc^uest  leading  to  the  arrest,  and  such  warrant  shall  be  a  sof- 
ficient  foundation  for  the  proceeding  of  the  justice,  instead  of  a 
complaint. 


RETURN. 


Sec.  83.  The  coroner  shall  then  return  to  the  district  court 
the  inquisition,  the  written  evidence,  and  the  list  of  the  witnesses 
who  testified  material  matter. 


BURIAL  EXPENSES. 

Sec.  81.  The  coroner  shall  cause  the  body  of  a  deceased  per- 
son which  he  is  called  to  view  to  be  delivered  to  his  or  her  friends, 
if  there  be  any,  if  not,  he  shall  cause  him  or  her  to  be  decently 
buried,  and  the  expenses  to  be  paid  from  any  property  found  with 
the  body,  or  if  there  be  none,  Irom  the  county  treasury,  by  cer- 
tifying an  account  of  the  expenses,  which,  being  presented  to  the 
board  of  county  commissioners,  shall  be  allowed  by  them,  if 
deemed  reasonable,  and  paid  as  other  claims  on  the  county. 


JUSTICES  TO   ACT  AS   CORONER. 


Sec.  85.  When  there  is  no  coroner,  or  in  case  of  his  absence, 
or  inability  to  act,  any  justice  of  the  peace  of  the  same  county 
is  authorized  to  perform  the  duties  of  coroner  in  relation  to  dead 
bodies. 


SURQEON. 

Sec.  86.  In  the  above  inquisition  by  a  coroner,  when  he  or  a 
jury  shall  deem  it  requisite,  he  may  summon  one  or  more  phy- 
sicians or  surgeons  to  make  scientific  examinations,  and  may  allow, 
in  such  cases,  a  reasonable  compensation,  subject  to  the  confirm- 
ation of  the  board  of  county  commissioners. 
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ARTICLE  VL 

COUXTY   TREASUEBR. 

Sec.  87,  To  be  elected  and  give  bond. 

Sec,  88,  Condition  and  form  of  bond. 

Sec.  89,  Treasurer  may  appoint  deputy. 

See.  90.   Vacancy  occurring  county  commissioner  may  appoint. 

Sec.  91.  Certain  persons  shall  not  be  treasurer. 

Sec.  02.  To  receive  and  pay  out  moneys. 

Sec.  93.  To  keep  books  open  to  inspection  and  to  settle  uith 

county  commissioners. 
Sec.  94-  Sow  county  orders  entitled  to  payment. 
Sec.  95.  To  deliver  all  books  and  papers  to  successor  ;  penalty 

for  not  doing. 
Sec.  96.  Treasurer  to  be  collector  of  taxes. 
Sec.  97,  To  assess  property  not  assessed  by  assessor. 
Sec.  98.  County  vxirrants — how  registered. 

Section  87.  A  county  treasurer  shall  be  elected  in  each  county 
for  the  term  of  two  years,  and  shall,  before  entering  upon  the 
discharge  of  his  duties,  execute  to  the  board  of  county  commission- 
ers of  his  county  a  bond  with  three  or  more  sufficient  sureties,  to 
be  approved  by  the  board,  and  in  such  penal  sum  as  they  may 
direct;  which  bond,  with  the  approval  of  the  board  endorsed 
thereon  by  their  clerk,  shall  be  filed  in  the  office  of  the  county 
clerk ;  and  in  case  the  board  of  commissioners  shall  not  be  in 
session  in  time  for  any  county  treasurer  to  present  his  bond  for 
their  approval  as  above  specified,  or  he  shall  be  unable  from  any 
cause  to  present  his  bona  at  any  regular  meeting  of  the  board, 
after  due  notice  of  his  election,  then  it  may  be  lawful  for  such 
treasurer  to  present  his  bond  to  the  chairman  and  clerk  of  such 
board  for  their  approval ;  and  their  approval  endorsed  thereon 
shall  have  the  same  effect  as  if  done  by  the  board  of  commission- 
ers. And  in  such  case,  when  the  board  shall  not  have  fixed  the 
peoal  sum  of  such  bond,  it  shall  not  be  less  than  double  the 
amount  of  all  the  moneys  directed  by  the  board  to  be  levied  in 
the  county  and  to  be  paid  to  the  treasurer  during  tho  year. 

Sec.  88.  The  condition  of  such  bond  shall  be  in  substance  as 
follows : 

Whereas,  the  herein  bounden was  elected  to  the 

office  of  county  treasurer  of  the  county  of ,  on  the 

day  of ,  A.  D.  18 — .     Now,  therefore,  the  condition  of 

this  obligation  is  such,  that  if  the  said  ,  and   his 

deputy,  and  all  persons  employed  in  his  office,  shall  faithfully  and 
promptly  perform  the  duties  of  said  office,  and  the  said 
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aod  his  deputies   shall  pay  according  to  law  all  moneys 


which  shall  come  to  his  hands  as  treasurer,  and  will  render  a  just 
and  true  account  thereof  whenever  required  by  said  board  of 
county  commissioners,  or  by  any  provision  of  law,  and  shall  de- 
liver over  to  his  successor  in  office,  or  to  any  person  authorized 
by  law  to  receive  the  same,  all  moneys,  books,  papers,  and  other 
things  appertaining  thereto,  or  belonging  to  his  office,  the  above 
obligation  to  be  void,  otherwise  to  be  in  full  force. 

Sec.  89.  The  county  treasurer  may  appoint  a  deputy,  who,  in 
the  absence  of  the  treasurer  from  his  office,  or  in  case  of  vacancy 
in  said  office,  for  any  disability  of  the  treasurer,  shall  perform  all 
the  duties  of  the  office  of  treasurer  until  such  vacancy  be  filled, 
or  such  disability  be  removed. 

Sec.  90.  In  case  the  office  of  county  treasurer  shall  become 
vacant,  the  board  of  county  commissioners  may,  if  in  their  opinion 
the  interests  of  the  county  require  it,  appoint  a  suitable  person  to 
perform  the  duties  of  such  treasurer ;  ana  the  person  so  appointed, 
upon  giving  bond,  with  like  sureties  and  condition  as  that  required 
in  county  treasurer's  bonds,  and  in  such  sum  as  said  board  shall 
direct,  shall  be  invested  with  all  the  duties  of  such  treasurer  until 
such  vacancy  shall  be  filled,  or  in  case  of  any  disability,  till  such 
disability  be  removed. 

Sec.  91.  No  person  holding  the  office  of  sheriff,  judge  of  pro- 
bate, county  attorney,  county  clerk,  deputy  county  treasurer,  nor 
any  member  of  the  board  of  commissioners,  shall  hold  the  office  of 
county  treasurer. 

Sec.  92.  It  shall  be  the  duty  of  each  county  treasurer  to  re- 
ceive all  moneys  belonging  to  his  county,  from  whatsoever  source 
they  may  be  derived,  and  other  moneys  which  are  by  law  directed 
to  be  paid  to  him.  All  moneys  received  by  him  for  the  use  of  the 
county  shall  be  paid  out  by  him  only  on  the  orders  of  the  board 
of  commissioners,  according  to  law,  except  when  specified  pro- 
vision for  the  payment  thereof  is  or  shall  be  otherwise  made 
by  law. 

Sec.  93.  Each  county  treasurer  shall  keep  a  just  and  true  ac- 
count of  the  receipts  and  expenditures  of  all  moneys  which  shall 
come  into  his  hanas  by  virtue  of  his  office,  in  a  book  or  books  to 
be  kept  by  him  for  that  purpose,  which  books  shall  be  open  at  all 
times  for  the  inspection  of  the  board  of  county  commissioners,  or 
any  member  thereof,  and  to  all  county  and  territorial  officers ;  and 
at  the  annual  meeting  of  the  said  board  of  commissioners,  or  at 
such  other  time  as  they  may  direct,  he  shall  settle  with  them  his 
account  as  treasurer,  and  for  that  purpose  he  shall  exhibit  to 
them  all  his  books  and  accounts,  and  all  vouchers  relative  to  the 
same,  to  be  audited  and  allowed. 

Sec.  94.  County  orders,  properly  attested,  shall  be  entitled  to 
preference  as  to  payment  according  to  the  order  of  time  in  which 
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they  may  be  presented  to  the  county  treasurer;  but  when  two  or 
more  orders  are  presented  at  the  same  time,  precedence  shall  be 
given  to  the  order  of  the  oldest  date ;  but  every  county  treasurer 
shall  receive  in  payment  of  county  taxes  county  orders  issued  in 
his  county,  which  may  be  presented  in  payment  for  such  county 
taxes. 

Sec.  95.  Upon  the  resignation  or  removal  from  oflBce  of  any 
county  treasurer,  all  books  and  papers  belonging  to  his  ofiSce,  and 
all  moneys  in  his  hands  by  virtue  of  his  ofiGice,  snail  be  delivered 
to  his  successor  in  office,  upon  oath  of  such  preceding  county 
treasurer ;  or,  in  case  of  his  death,  upon  oath  of  his  executors  or  aa- 
ministrators.  If  any  such  preceding  county  treasurer,  or,  in  case 
of  his  death,  if  his  executors  or  administrators,  shall  neglect  or 
refuse  to  deliver  up  such  books,  papers^  and  moneys,  on  oath, 
when  lawfully  demanded,  every  such  person  shall  forfeit  a  sum 
not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  and  be  also  liable  upon  his  official  bond  for  such  refusal  or 
neglect. 

Sec.  96.  The  county  treasurer  of  each  county  shall  be,  by  vir- 
tue of  his  office,  collector  of  taxes  therein,  and  shall  perform*  such 
duties  in  that  regard  as  are  prescribed  by  law. 

Sec.  97.  It  shall  be  the  duty  of  said  county  treasurer  to  assess 
at  a  fair  value  the  property  of  any  person  liable  to  pay  taxes 
whom  the  county  assessor  has  failed  to  assess,  and  to  place  the 
&ame  on  the  tax  duplicate,  and  to  collect  taxes  on  the  same  in  the 
manner  provided  by  law :  Provided,  however,  That  said  treasurer 
shall  not  be  compelled  to  assess  such  property  in  person.  Pro- 
vided, further,  That  he  be  authorized  to  aaminister  oaths  to  such 
persons,  or  any  others,  touching  the  value  of  said  property. 

Sec.  98.  The  county  treasurer  shall  not  register  any  county 
order  or  warrant  in  the  name  of  any  person  other  than  the  payee 
thereof,  except  at  the  request  of  such  payee,  or  of  his  agent, 
assignee,  or  legal  representative,  whose  authority  shall  be  pro- 
duced to  such  treasurer  in  writing,  and  the  county  treasurer  snail 
not  pay  any  order  or  warrant  except  to  the  payee  thereof  or  to 
his  agent,  assignee,  or  legal  representative,  whose  authority  shall 
be  in  writing,  and  delivered  to  such  treasurer,  and  shall  be  re- 
turned with  such  order  or  warrant,  when  paid,  to  the  board  of 
commissioners. 
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ARTICLE  VII. 

COUNTY   SURVEYOR. 

Sec.  99,  Ckmnty  surveyor  to  he  elected;  term  of  office;  bond. 

Sec.  100.  May  appoint  assistania;  certificate  of,  Legal  evidence. 

Sec.  101.  Duty  to  execute  survey  ordered  by  court. 

Sec.  102.  To  keep  record  of  survey. 

Sec.  lOS.  County  commissioners  to  appoint  tofU  vacancy. 

Section  99.  A  county  surveyor  shall  be  elected  for  the  term  of 
two  years,  who  shall  give  bond  to  the  board  of  county  commis- 
sioners, to  be  approved  by  the  county  clerk  of  the  proper  county, 
in  the  sum  of  one  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  his  duties. 

Sec.  loo.  The  county  surveyor  may  appoint  as  many  assistants 
as  he  may  think  proper,  for  whose  official  acts  he  shall  be  respon- 
sible. The  oertincate  of  the  county  surveyor,  or  any  of  his  depu- 
ties, shall  be  admitted  as  legal  evidence  in  any  court  of  the  terri- 
tory, but  the  same  may  be  explained  or  rebutted  by  other  evidence. 

Sec.  101.  It  shall  be  the  duty  of  the  county  surveyor,  by 
himself  or  one  of  his  deputies,  to  execute  any  survey  which  may 
be  required  by  an  order  of  any  court  upon  the  application  of  any 
individual  or  corporation. 

Sec.  102.  The  said  surveyor  shall  keep  a  correct  and  fair 
record  of  all  surveys  made  by  him  or  his  aeputies,  in  a  book  to 
be  provided  for  that  purpose  by  the  county,  which  shall  be  trans- 
mitted to  his  successor  in  office.  He  shall  also  number  each  sur- 
vey, progressively,  and  shall  preserve  a  copy  of  field  notes  and 
calculations  of  each  survey,  endorsing  thereon  its  proper  number, 
a  copy  of  which,  and  also  a  fair  and  accurate  plat,  together  with 
a  certificate  of  survey,  shall  be  furnished  by  said  surveyor  to  any 
person  requiring  the  same. 

Sec.  103.  If  the  office  of  county  surveyor  be  at  any  time 
vacant,  the  board  of  county  commissioners  are  hereby  empowered 
to  appoint  some  suitable  person  to  perform  the  duties  of  tne  office 
until  a  county  surveyor  be  elected. 

ARTICLE  VIII. 

COUNTY  ASSESSOR. 

Sec.  104.  Elected  for  one  year  to  give  bond  and  take  oath. 
Sec.  105.  May  appoint  deputy —when. 
Sec.  106.  Compensation. 
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Section  104.  A  county  assessor  shall  be  elected  in  each  county, 
at  the  general  election,  wno  shall  give  bond,  with  two  or  more  suf- 
ficient sureties,  in  the  penal  sum  of  not  less  than  two  thousand 
dollars,  for  the  performance  of  his  duties  to  the  satisfaction  of  the 
board  of  county  commissioners,  and  subscribe  an  oath  or  affirma- 
tion for  the  faithful  performance  of  his  duties  as  such  assessor, 
and  shall  be  a  qualified  elector  of  said  county,  and  shall  hold  his 
office  for  one  year  and  until  his  successor  is  elected  and  qualified. 

Sec.  105.  When  the  board  of  county  commissioners  shall  be 
of  the  opinion  that  such  assessor  is  unable  to  perform  the  duties 
of  his  omce  according  to  law,  they  may  authorize  said  assessor  to 
appoint  one  or  more  deputies,  who  shall  be  sworn  and  give  bond 
similar  to  the  principal  nimself. 

Sec.  106.  Such  assessor  and  deputy  or  deputies  shall  receive 
from  said  county  such  a  sum — not  exceeding  twelve  dollars  per 
day,  for  each  day  of  actual  service  in  the  discharge  of  said 
duties — ^as  the  said  board  of  county  commissioners  may  deem 
right  and  just. 


ARTICLE  IX. 

MISCELLANEOUS   PROVISIONS. 

See.  107.  Count;/ offices — where  kept;  when  kept  open;  books 
papers,  ^e,,  to  be  kept  open  for  examination. 

See.  108.  County  officers  to  take  oath  and  file  bond — when. 

Sec.  109.  Deputy  to  make  and  file  same  oath  and  bond  as  prin- 
cipal. * 

Sec.  110.  Copies  of  records  and  files  to  be  evidence. 

See.  111.  Officers  acting  in  capacity  of  others  to  have  same 
powers  and  fees. 

Section  107.  Each  sherifi^,  county  clerk,  county  treasurer, 
county  attorney,  and  probate  judge,  shall  keep  his  office  at  the 
county  seat  of  his  county,  and  in  the  office  provided  by  the  county, 
if  any  such  has  been  provided,  and  if  there  be  none  established, 
then  at  such  place  as  shall  be  fixed  by  special  provision  of  law,  or 
if  there  be  no  such  provision,  then  at  such  place  as  the  board  of 
county  commissioners  shall  direct,  and  they  shall  each  keep  the 
same  open  during  the  usual  business  hours  of  each  day  (Sundays 
excepted),  and  all  books  and  papers  required  to  be  in  their  office 
shall  be  open  for  the  examination  of  any  person,  and  if  any  per- 
son or  officer  shall  neglect  to  comply  witn  the  provisions  of  this 
section,  he  shall  forfeit  for  each  day  he  so  neglect  the  sum  of  five 
dollars. 
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Sec.  108.  Each  county  or  township  officer  named  in  this  and 
the  succeeding  article  shall,  before  entering  upon  the  duties  of  his 
office,  and  within  twenty  days  after  receiving  official  notice  of  bis 
election  or  appointment,  or  within  twenty  days  after  the  com- 
mencement of  the  term  for  which  he  was  elected,  execute  and 
deposit  his  official  bond,  as  prescribed  by  law,  and  any  such  officer 
shall  also,  within  the  same  time,  take  and  subscribe  the  oath  of 
office  prescribed  by  law,  before  some  officer  authorized  to  admin* 
ister  oaths,  and  deposit  the  same,  with  his  official  bond,  to  be  filed 
and  preserved  therewith. 

Sec.  109.  Every  deputy,  appointed  to  any  of  said  offices,  shall, 
before  entering  upon  his  duties  under  such  appointment,  take  and 
subscribe  to  the  like  oath  of  office  as  that  required  to  be  taken  by 
the  officer  appointing  him,  and  shall  deposit  the  same  in  the  office 
where  the  bond  of  such  officer  is  deposited. 

Sec.  110.  Copies  of  all  documents,  writs,  proceedings,  instru- 
ments, papers,  and  writings,  duly  filed  or  deposited  in  the  office  of 
any  judge  of  probate,  county  derk,  or  county  treasurer,  and  tran- 
script from  books  of  record  or  proceedings  kept  by  any  of  said 
officers,  with  the  seal  of  his  office  affixed,  shall  be  prima  facie 
evidence  in  all  cases. 

Sec.  111.  Whenever  any  justice  of  the  peace  shall  be  required 
to  act  as  coroner  in  any  case,  or  any  coroner  shall  be  required  to 
act  as  sheriflF,  or  any  other  officer  in  this  territory  shall  be  re- 
quired to  perform  any  duties  belonging  to  any  olher  officer,  be 
shall,  for  the  time  being,  have  the  same  powers,  in  respect  to 
those  duties,  as  are  given  by  law  to  the  officer  whose  duties  he 
shall  perform,  and  shall  be  entitled  to  receive  the  same  compensa- 
tion for  his  services. 


ARTICLE  X. 

JUSTICES   AND   CONSTABLES. 

Sec.  IIZ,  Number  of  juaticea  and  constables  to   be  elected  in 

each  township. 
Sec.  lis.  Justicea  to  give  bond  and  take  oath. 
Sec.  114'  Constables  to  give  bond  and  take  oath. 

Section  112.  That  on  the  first  Monday  of  April  next  there 
shall  be  elected  by  the  qualified  voters  of  each  township,  which 
may  be  organized,  by  the  board  of  county  commissioners,  two 
justices  of  the  peace,  one  of  whom  shall  be  elected  for  the  term  of 
two  3^ars,  and  one  for  one  year,  and  it  shall  be  so  designated  on 
the  ballot;  also  two  constables  for  the  same  time  and  in  the  same 
manner,  and  on  the  first  Monday  of  September  annually  thereafter 
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there  shall  be  elected,  by  the  qualified  voters  of  each  township, 
one  justice  of  the  peace  and  one  constable.  The  powers,  juris- 
diction, and  duties  of  the  several  justices  and  constables  herein 
provided  for,  shall  be  the  same  as  provided  by  law. 

Sec.  113.  Every  justice  of  the  peace,  after  he  has  received  his 
certificate  of  election,  shall,  before  entering  upon  the  duties  of  his 
office,  be  required  to  execute  an  undertaking  to  the  territory  of 
Montana,  in  the  penal  sum  of  two  thousand  dollars,  with,  at  least, 
two  sufficient  sureties,  who  shall  certify  the  same  according  to 
law,  which  said  undertaking  shall  be  approved  by  the  county 
clerk,  and,  in  addition,  such  justice  shall  taKe  and  subscribe  to  an 
oath,  or  make  affirmation  to  support  the  Constitution  of  the 
United  States  and  the  organic  act  of  this  territory,  and  that  he 
will  well  and  truly  perform  all  the  duties  which  may  be  required 
of  him  by  law,  and  which  oath  or  affirmation  shall  be  endorsed 
upon  his  official  undertaking,  which  shall  be  filed  with  the  county 
clerk. 

Sec.  114.  *  Every  constable  elected  or  appointed,  after  he  has 
received  his  certificate  of  election  or  appointment,  shall,  before 
entering  upon  the  duties  of  his  office,  be  required  to  execute  an 
undertaking  to  the  territory  of  Montana,  in  the  penal  sum  of 
two  thousand  dollars,  with  two  sufficient  sureties,  and  comply 
with  the  previous  section,  as  justices  of  the  peace  are  required  by 
law  to  do. 


CHAPTER  XXII. 

DIVORCE. 

Sec,  1,  Cauaea  for  divorce  not  to  affect  hoitimacy  of  children. 

Sec.  2.  Jurisdiction— practice  in  cases  of. 

Sec.  S,  Residence  of  one  year  necessary. 

Sec.  4»  If  coUusion  appear^  no  divorce  decreed. 

Sec.  5.  If  charges  in  complaint  denied,  tried  by  jury. 

Sec.  6.  Qmrt  may  decree  alimony  and  custody  of  children,. 

Sec.  7.  If  worrvan  poor — county  to  pay  costs. 

Sec.  8.  Proceeding  as  in  chancery  causes. 

Section  1.  In  any  case  in  which  a  marriage  has  been  or  may 
hereafter  be  contracted  and  solemnized  between  any  two  persons, 
and  it  shall  be  adjudged  in  the  manner  hereinafter  provided  that 
either  party  at  the  time  of  their  marriage  was  and  continued  to  be 
impotent  naturally,  or  that  he  or  she  had  a  wife  or  husband  living 
at  the  time  of  such  marriage,  or  that  either  party  has  committed 
adultery  subsequent  to  such  marriage,  and  that  such  husband  and 
58 
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wife  liaveTnot  lived  and  cohabited  together  after  having  a  knowl- 
edge of  such  adultery,  or  that  such  nusband  or  wife  has  wilfully 
absented  himself  or  herself  from  such  husband  or  wife  without  anv 
reasonable  cause  for  the  space  of  one  year,  or  that  a  husband  has 
wilfully  deserted  and  absented  himself  from  his  wife,  and  departed 
from  this  territory  without  intention  of  returning,  or  that  either 
party  have  been  guilty  of  habitual  drunkenness  for  the  space  of 
one  year,  or  been  guilty  of  extreme  cruelty,  or  been  convicted  of 
felony  or  other  infamous  crime,  and  such  parties  have  not  lived 
and  cohabited  together  as  husband  and  wife  after  such  convictioD;  it 
shall  be  lawful  for  the  injured  party  to  obtain  a  divorce  and  dis- 
solution of  such  marriage  contract ;  but  no  such  divorce  shall  in 
anywise  affect  the  le^timacy  of  the  children  of  such  marriage. 

Bee.  2.  The  district  court,  sitting  as  a  court  of  chancery,  ehall 
have  jurisdiction  in  all  cases  of  divorce  and  alimony  by  this  act 
allowed,  and  the  like  process,  practice,  and  proceedings  shall  be  had 
as  they  are  usually  had  in  other  cases  in  chancery,  except  as  here- 
inafter  provided. 

Sec.  o.  No  person  shall  be  en  titled  to  a  divorce  in  pursuance 
of  the  provisions  of  this  act  who  has  not  resided  in  this  territory 
one  whole  year  previous  to  filing  his  or  her  bill,  unless  the  offence 
or  injury  complained  of  was  committed  within  this  territory,  or 
whilst  one  or  both  of  such  parties  reside  in  this  territory. 

Sec.  4.  If  it  shall  appear  that  the  injury  or  offepce  complained 
of  was  by  collusion  of  the  parties  for  the  purpose  of  obtaining  a 
divorce,  or  that  both  parties  had  been  guilty  of  adultery,  when 
adultery  is  the  ground  of  complaint,  then  no  divorce  shall  be 
decreed. 

Sec.  5.  In  all  cases  of  divorce,  when  the  defendant  shall  ap- 
pear and  deny  the  charges  alleged  in  the  complainant's  bill,  the 
same  shall  be  tried  by  a  jury ;  but  if  the  bill  is  taken  as  confessed, 
the  court  may  proceed  to  a  hearing  of  the  cause  by  the  examina- 
tion of  witnesses  in  open  court,  or  may  refer  the  matter  to  the 
master  in  chancery  to  take  proofs ;  but  any  marriage  which  may 
have  been  celebrated  in  any  other  state  or  territory  may  be  suf- 
ficiently proved  by  the  acknowledgments  of  the  parties,  their  co- 
habitation as  husband  and  wife,  or  other  circumstantial  evidence. 

Sec.  6.  When  a  divorce  shall  be  decreed,  it  shall  and  may  be 
lawful  for  the  court  to  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  the  care  and  custody  of  the  children,  or 
any  of  them,  as  from  the  circumstances  of  the  parties  and  nature 
of  the  case  shall  be  fit,  reasonable,  and  just;  and  in  case  the  wife 
be  complainant,  to  order  the  defendant  to  give  reasonable  security 
for  sucn  alimony  and  maintenance,  or  may  refuse  the  payment  of 
such  alimony  and  maintenance  in  any  other  manner  consistent  with 
the  rules  and  practice  of  the  court,  and  may  also  grant  alimony 
**  a  'pendente  lite,'  and  the  court  may,  on  application,  from  time  to 
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time  make  such  alterations  in  the  allowances  of  alimony  and  main- 
tenance as  shall  appear  reasonable  and  just. 

Sec.  7.  Any  woman  suing  for  a  divorce  who  shall  make  it  ap- 
pear to  the  conrt  that  she  is  poor  and  unable  to  pay  the  expenses 
of  such  suit,  shall  be  allowed  by  the  court  to  prosecute  her  suit 
without  costs,  and  in  such  cases  the  fees  shall  be  charged  to  the 
county  in  which  such  applicant  resides. 

Sec.  8.  The  same  rule  of  proceeding  shall  be  had  as  in  other 
cases  in  chancery,  and  upon  the  hearing  the  court  shall  have  the 
power  to  decree  a  dissolution  of  the  bonds  of  matrimony  if  the 
causes  mentioned  in  this  act  are  proven  to  exist. 
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Sec,  26.  Poll  books — how  sealed  and  to  wfuym  and  by  whom  re- 
turned. 

Sec,  £7,  PenaUyfor  not  returning  poU  books  in  time. 

Sec.  28.   When  and  how  county  clerk  to  open  poU  booh. 

Sec.  29,  Returns  made  to  secretary  and  how  canvassed. 

Sec.  30,  If  returns  not  received  in  time,  secretary  to  send  messen- 
ger for  same. 

Sec.  31.  How  officer  elect  may  resign.     Vacancy — how  filled. 

See,  32.  How  vote  canvctssed  when  district  formed  of  more  than 
one  county. 

Sec,  33.  Compensation  of  election  oncers. 

Sec.  34.,  Penalty  for  violating  provisuyns  of  this  a>ct. 

Sec.  35.  Term  of  office — when  to  begin. 

Sec.  36.   Who  deemed  elected. 

Sec.  37,  In  counting  votes,  misspelling  disregarded. 

Sec,  38.  Before  whom  contests  tried. 

Sec,  39.   When  and  how  contest  tried. 

Se^.  iO.  This  act  not  to  impair  right  to  contest. 

Sec.  4-^-  To  whom  resignations  made. 

Sec.  42.   When  and  how  offices  become  vacant. 

Sec.  43,  When  governor  to  declare  office  vacant  for  breach  of 
bond. 

Sec.  44'   When  governor  may  appoint  to  vacancy. 

Sec.  45'  When  county  commissioners  or  governor  to  appoint 
county  officers. 

Sec.  4^'  Appointees  to  fill  vacancies  to  (^jujlify. 

Sec,  4'^.  (hanty  commissioners  to  provide  poll  books. 

See,  4^,  County  clerk  to  deliver  blanks  to  sheriff. 

Sec,  49,  How  ballot  box  and  key  kept. 

Sec.  50.  Form  of  poll  books  and  oath. 

Sec.  51,  Sheriff  to  administer  oath  to  judges — when. 

Sec.  52.  No  precinct  opened  at  Indian  agencies  or  in  unorgan- 
ized counties. 

Sec.  5S.  Penalty  far  violating  last  section. 

Section  1.  All  male  citizens  of  the  United  Sta,tes  above  the  age 
of  twenty-one  years  shall  be  entitled  to  vote  at  any  election  for 
delegate  to  congress,  and  for  territorial  county  and  precinct  officers; 
provided  they  shall  have  resided  in  the  territory  six  months,  and 
in  the  county  where  they  offer  to  vote  thirty  days  next  preceding 
the  day  of  election. 

Sec.  2.  No  person  under  guardianship,  non  compos  men^w,  or 
insane,  nor  any  person  convicted  of  treason,  felony,  or  bribery,  in 
this  territory  or  in  any  other  territory  or  state  in  the  Union,  unless 
restored  to  civil  rights,  shall  be  permitted  to  voto  at  any  election. 

Sec.  3.  A  general  election  shall  be  held,  in  the  several  counties, 
townships,  or  precincts  in  this  territory,  on  the  first  Monday  of 
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August  of  each  year,  at  which  election  shall  be  chosen  all  such 
officers  as  are  by  law  to  be  elected  in  such  year,  provided  that  a 
delegate  to  congress  shall  be  elected  at  the  general  election  as 
above  provided  in  the  year  one  thousand  eight  hundred  and  sev- 
enty-two, and  every  two  years  thereafter. 

Sec.  4.  No  person  shall  be  eligible  to  the  office  of  delegate  to 
congress,  memoer  of  the  council  or  house  of  representatives,  or 
any  territorial  office,  unless  he  has  been  a  resident  of  the  territory 
for  one  year. 

Sec.  6.  It  shall  be  the  duty  of  commissioners,  at  their  regular 
session  preceding  the  general  election,  to  appoint  three  discreet 
and  capable  persons,  possessing  the  qualifications  of  electors,  to 
act  as  judges  of  election,  in  each  township;  and  said  commissioners 
shall  also  set  off  and  establish  townships  or  precincts  when  it  may 
be  necessary,  and  the  clerk  of  said  board  of  commissioners  shall 
make  out  and  deliver  to  the  sheriff  of  the  county,  immediately 
after  the  appointment  of  said  judges,  a  notice  thereof  in  writing, 
directed  to  the  judges  so  appointea,  and  it  shall  be  the  duty  of  the 
said  sheriff,  within  twenty  days  of  the  receipt  of  said  notice,  to 
serve  the  same  upon  each  of  the  said  judges  of  the  election ;  if  in 
any  of  the  townships  any  of  such  judges  do  not  serve,  the  voters 
of  said  township  may  elect  a  judge  or  judges  to  fill  vacanies  on  the 
rooming  of  the  election,  to  serve  at  such  election. 

Sec.  6.  The  said  judges  shall  choose  two  persons,  having  the 
same  Qualifications  with  themselves,  to  act  as  clerks  of  the  elec- 
tion. The  said  judges  shall  be  and  continue  judges  of  all  elections 
of  civil  officers  to  be  held  in  their  respective  townships,  until  other 
judges  shall  be  appointed  as  hereinbefore  directed ;  and  the  said 
clerks  of  election  may  continue  to  act  as  such  during  the  pleasure 
of  the  judges  of  election,  and  the  county  commissioners  shall,  from 
time  to  time,  fill  such  vacancies  which  may  occur  in  the  offices  of 
judges  of  election  in  any  township  within  their  respective  counties. 

Sec.  7.  The  clerks  of  the  several  boards  of  county  commission- 
ers shall,  at  least  thirty  days  before  any  general  election,  and  at 
least  fifteen  days  before  any  special  election,  make  out  and  deliver 
to  the  sheriff  of  the  county,  or  to  a  justice  of  the  peace  of  any 
county  attached  for  judicial  purposes,  three  written  notices  for 
each  township  or  precinct,  said  notices  to  be  as  near  as  circum- 
stances  will  admit,  as  follows : 

Notice  is  hereby  given  that  on  the  first  Monday  of  April  or 

September,  as  the  case  may  be,  at  the  house  of in  the 

county  of ,  an  election  will  be  held  for  territorial,  county, 

township,  or  precinct  officers  (naming  the  offices  to  be  filled,  as 
the  case  may  be),  which  election  will  be  open  at  eight  o'clock  in 
the  morning,  and  continue  open  until  six  o'clock  in  the  afternoon 
of  the  same  day. 


462  ELECTIONS. 

Dated  this  day  of A.  D.  18 ,  as  the  case 

may  be. 

(Signed,)  H.  B., 

Clerk  of  the  Board  of  County  Commissioners. 

Sec.  8.  The  sheriff  aforesaid,  to  whom  such  notices  shall  be 
delivered  as  aforesaid,  shall  cause  to  be  put  up,  in  three  of  the 
most  public  places  of  each  tOTvnship  or  precinct,  the  notices  refer- 
ring to  the  election  in  such  township  or  precinct,  at  least  ten  days 
previous  to  the  time  of  holding  any  general  election,  and  at  least 
seven  days  previous  to  holding  any  special  election,  and  in  cases 
where  townships  or  precincts  may  be  set  off,  by  leave,  as  election 
precincts,  said  notices  shall  be  posted  as  follows :  one  at  the  house 
where  the  election  is  authorizea  to  be  held,  and  the  others  at  two 
most  public  and  suitable  places  in  the  township  or  precinct. 

Sec.  9.  Previous  to  votes  being  taken  the  judges  and  clerks  of 
election  shall  take  and  subscribe  the  following  oath : 

I,  A.  B.,  do  solemnly  swear  or  affirm  that  I  will  perform  the 
duties  of  judge  of  the  election  (or  clerk,  as  the  case  may  be) 
according  to  law  and  the  best  of  my  ability,  and  that  I  will 
studioualv  endeavor  to  prevent  frdud,  deceit,  and  abuse,  in  con- 
ducting the  same. 

Sec.  10.  In  case  there  shall  be  no  judges  or  justices  of  the  peace 
present  at  the  opening  of  the  election,  or  in  case  such  judge  or 
justice  of  the  peace  shall  be  appointed  judge  or  clerk  of  the  elec- 
tion, it  shall  be  lawful  for  the  judges  of  the  election,  and  they  are 
hereby  empowered,  to  administer  the  oath  to  each  other,  and  to 
the  clerks  of  the  election,  and  the  person  administering  the  oaths 
shall  cause  an  entry  thereof  to  be  made,  subscribed  by  him,  and 
prefixed  to  tlie  poll  book. 

Sec.  11.  At  all  elections  to  be  held  under  this  act  the  polls 
shall  be  opened  at  eight  o'clock  in  the  forenoon,  and  continue  open 
until  six  o'clock  in  the  afternoon  of  the  same  day,  at  which  lime 
the  polls  shall  be  closed ;  and  at  the  opening  of  the  polls  one  of 
the  clerks,  under  the  direction  of  the  judges,  shall  make  procla- 
mation of  the  same,  and  thirty  minutes  before  the  closing  of  the 
polls  proclamation  shall  be  made  in  like  manner,  and  tne  polls 
shall  be  closed  in  a  half  hour ;  but  the  board  mav,  in  their  dis- 
cretion,  adjourn  the  polls  at  twelve  o'clock  at  noon  for  one  hour, 
proclamation  of  the  same  being  made. 

Sec.  12.  It  shall  be  the  duty  of  the  clerks  of  the  several  boards 
of  county  commissioners  to  furnish  the  sheriff  with  two  poll  books, 
who  shall  deliver  the  same  to  one  of  the  judges  of  election  in  each 
township  or  precinct  in  the  county  at  least  five  days  before  the 
time  of  nolding  any  election. 

Sec.  13.  Every  elector  shall  deliver,  in  full  view  of  one  of  the 
judges  of  election,  a  single  ballot  or  piece  of  paper,  on  which  shall 
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be  written  or  printed  the  names  of  the  persons  voted  for,  with  a 
pertinent  designation  of  the  office  which  he  or  they  may  be  in- 
tended to  fill.  Said  ballots  may  be  open  or- folded,  as  the  voter 
may  choose. 

Sec.  14.  The  judges  to  whom  any  ticket  may  be  delivered 
shall,  upon  the  receipt  thereof,  pronounce,  with  an  audible  voice, 
the  name  of  the  elector,  and  if  no  objections  be  made  to  him,  and 
the  judges  shall  be  satisfied  that  the  elector  is  legally  entitled  to 
vote,  he  shall  immediately  put  the  ballot  in  the  box,  without 
inspecting  the  names  thereon.  If  it  be  a  folded  ballot,  the  clerk 
of  the  election  shall  enter  the  name  of  the  elector  and  number  in 
the  poll  book. 

Sec.  15.  It  shall  be  lawful  for  any  elector  to  vote  for  delegate 
to  congress  at  any  place  of  holding  elections  in  this  territory,  for 
members  of  the  legislative  assembly,  and  all  other  officers,  at  any 
place  for  holding  elections  within  the  particular  limits  for  which 
such  member  of  the  legislative  assembly  and  such  other  officers 
are  to  be  elected :  Provided,  That  an  elector,  qualified  to  vote  for 
part  and  not  all  of  the  officers  to  be  chosen  at  any  election,  shall 
vote  an  open  ticket,  that  the  judges  may  determine  the  legality 
of  such  vote. 

Sec.  16.  If  any  person  ofiering  to  vote  shall  be  challenged  as 
imqualified  by  any  judge  or  clerk  of  the  election,  or  any  other 
person  entitled  to  vote  at  the  same  poll — and  either  judge  may 
challenge  any  person  offering  to  vote  whom  he  shall  know  or  sus- 
pect not  to  h^  qualified, — the  judges  shall  declare  to  the  person  so 
challenged  the  qualifications  of  an  elector ;  if  such  person  shall 
then  declare  himself  duly  qualified,  and  the  diaUenge  pe  not  with- 
drawn, one  of  the  judges  shall  then  tender  him  the  following  oath : 
You  do  solemnly  swear  (or  affirm,  as  the  case,  may  be)  that  you 
are  qualified,  according  to  the  law  regulating  elections  in  this 
territory,  to  vote  for  the  officer  (or  officers,  as  the  case  may  be) 
for  whom  you  now  propose  to  vote.  And  the  clerks  shall  enter 
the  names  of  all  persons  on  the  poll  lists  who  are  challenged  and 
take  such  oath,  and  shall  enter  opposite  their  names  the  word 
sworn,  in  brackets,  and  such  records  shall  be  presumptive  evidence 
of  such  votes. 

Sec.  17.  There  shall  be  provided  and  kept  by  the  judges  of 
each  election  precinct  (at  the  expense  of  the  county)  a  suitable 
ballot  box,  with  a  lock  and  key. 

Sec.  IS.  There  shall  be  an  opening  in  the  lid  of  such  box  of  no 
larger  size  than  shall  be  sufficient  to  admit  a  single  folded  ballot. 
Before  opening  the  polls  the  ballot  box  shall  be  carefully  examined 
by  the  judges  of  election  that  nothing  shall  remain  therein;  it 
shall  then  be  locked  and  the  key  thereof  delivered  to  one  of  the 
judges,  to  be  designated  by  the  board,  and  shall  not  be  opened 
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during  the  election,  except  in  the  manner  and  for  the  purpose 
hereinafter  mentioned. 

Sec.  19.  At  such  adjournment  of  the  polls  the  clerks  shall,  in 
the  presence  of  the  judges,  compare  their  respective  poll  lists,  com- 
pute and  set  down  the  number  of  votes,  and  correct  all  mistakes 
that  may  be  discovered,  according  to  the  decision  of  the  board, 
until  such  poll  lists  shall  be  made  in  all  respects  to  correspond. 

Sec.  20.  The  ballot  box  shall  be  opened  and  the  poll  boob 
placed  therein,  and  such  box  shall  then  be  locked,  and  a  covering 
with  a  seal  placed  on  the  lid  of  such  box  so  as  to  entirely  cover 
the  same,  and  the  key  delivered  to  one  of  the  judges  and  the  box 
to  another,  to  be  designated  by  the  board. 

Sec.  21.  The  judge  having  the  key  shall  k^ep  it  in  his  own 
possession,  and  deliver  it  again  to  the  board  at  the  next  opening 
of  the  polls ;  and  the  person  having  the  care  of  the  box  shall  cnre- 
fully  keep  it  without  opening  it  or  suffering  it  to  be  opened,  or 
the  seal  thereof  to  be  broken  or  removed,  and  shall  publicly  in 
that  condition  deliver  it  to  the  board  of  judges  at  the  next  opening 
of  the  polls,  when  the  seal  shall  be  broken,  the  box  opened,  the 
poll  books  taken  out,  and  the  box  again  locked. 

Sec.  22.  As  soon  as  the  polls  of  the  election  shall  be  finally 
closed,  the  judges  shall  immediately  proceed  to  canvass  the  vote 
given  at  such  election,  and  the  canvas  shall  be  public,  and  shall 
continue  until  completed. 

Sec.  23.  The  canvass  shall  commence  by  a  comparison  of  the 
poll  lists  from  the  commencement,  and  the  correction  of  any  mis- 
takes that  may  be  found  therein,  until  they  shall  be  found  to 
agree ;  the  box  shall  then  be  opened  and  the  ballots  found  therein 
counted  by  the  judges,  unopened,  except  to  ascertain  whether  each 
ballot  is  single ;  and  if  two  or  more  ballots  shall  be  found  so  folded 
together  as  to  present  the  appearance  of  a  single  ballot,  they  shall 
be  laid  aside  until  the  count  of  the  ballot  is  completed,  and  if,  on 
a  comparison  of  the  count  with  the  poll  lists  and  the  appearance 
of  such  ballots,  a  majority  of  the  judges  shall  be  of  the  opinion 
that  the  ballots  thus  folded  together  were  voted  by  one  elector, 
they  shall  be  rejected. 

Sec.  24.  If  the  ballots  in  the  box  should  be  found  to  exceed  in 
number  the  whole  number  of  votes  in  the  poll  lists,  they  shall  be 
placed  in  the  box  (after  being  purged  after  the  manner  above 
stated)  and  one  of  the  judges  shall  publicly  draw  out  and  destrov 
therefrom  so  many  ballots  unopened  as  shall  be  equal  to  sucn 
excess. 

Sec.  25.  The  ballots  and  the  poll  lists  agreeing,  or  being  made 
to  agree,  the  board  then  shall  proceed  to  count  and  ascertain  the 
number  of  votes  cast,  and  the  clerks  shall  set  down  in  their  poll 
books  the  names  of  every  person  voted  for,  and,  at  full  length,  the 
office  for  which  such  person  received  such  votes,  and  the  number 
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he  did  receive,  the  number  being  expressed  at  fall  length,  such 
entry  to  be  made,  as  near  as  circumstances  will  admit,  in  the  fol- 
lowing foriQ,  to  wit : 
At  an  election  held  at  the  house  of  A.  B.,  in  the  township  or 

precinct  of ,  in  the  county  of ,  and  in  the  territory 

of  Montana,  on  the day  of ,  A.  D.  18 — ,  the  follow- 
ing named  persons  received  the  number  of  votes  annexed  to  their 
respective  names  for  the  following  described  offices,  to  wit  : 

A.  B.  had votes  for  delegate  to  congress. 

C.  D.  had votes  for  territorial  treasurer. 

E.  F.  had votes  for  territorial  auditor. 

G.  H.  had votes  for  territorial  superintendent  of  public 

instruction. 

J.  D.  had votes  for  member  of  legislative  council. 

R.  L.  had votes  for  member  of   house  of  represent- 
atives. 
(And  in  like  manner  for  any  other  person  voted  for.) 
Certified  by  us.  Attest : 

A.  B.  ]  M.  N.  ] 

and    >  Clerks  of  Election.  0.  P.  >  Judges  of  Election. 

C.  D.  J  Q.  R.  j 

Sec.  26.  The  judges  of  election  shall  then  enclose  and  seal  one 
of  the  poll  books  under  cover,  directed  to  the  clerk  of  the  board 
of  commissioners  of  the  county  in  which  such  election  was  held ; 
and  the  packet  thus  sealed  shall  be  conveyed  by  one  of  the  judges 
or  clerks  of  the  election,  to  be  determined  by  lot,  if  they  cannot 
otherwise  agree,  or  by  some  other  person,  to  be  agreed  upon  by 
ihe  judges,  and  be  delivered  to  the  said  clerk  of  the  board  of 
county  commissioners  at  his  office,  within  ten  days  from  the  closing 
of  the  polls ;  and  the  other  poll  book,  together  with  the  ballot 
box,  deposited  with  one  of  the  judges  of  election,  to  be  determined 
by  lot,  if  not  otherwise  agreed  upon,  and  the  said  book  shall  be 
subject  to  the  inspection  of  any  elector  at  any  time  thereafter 
who  may  wish  to  examine  the  same.  The  returns  of  elections  in 
unorganized  counties  shall  be  made  to  the  clerk  of  the  county  to 
which  they  are  attached  for  judicial  purposes. 

Sec.  27.  If  any  person,  after  being  deputed  by  the  judges  of 
election  to  carry  tlie  poll  books  of  such  election  to  the  clerk  of 
the  county,  shall  fail  or  neglect  to  deliver  such  poll  books  to  the 
said  clerk  within  the  time  prescribed  by  law,  safe,  with  the  seal 
unbroken^  he  shall,  for  every  such  offence,  and  when  convicted 
thereof,  pay  the  sum  of  five  hundred  dollars  and  be  imprisoned 
in  the  county  jail  until  such  fine  is  paid  for  the  use  of  the  county, 
the  same  to  be  recovered  by  a  civil  action  in  the  name  of  the 
county  commissioners  in  the  district  court. 

Sec.  28.    After  the  tenth  day  after  the  close  of  any  election, 
or  sooner,  if  all  the  returns  be  received,  the  board  of  county  com- 
69 
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misaioners,  or  any  two  members  of  said  board,  taking  to  their 
assistance  a  justice  of  the  peace  of  the  county,  or  any  county 
officer,  shall  proceed  to  open  the  returns  and  make  abstracts  of 
the  votes.  Such  abstracts  of  votes  for  delegate  to  congress  shall 
be  on  one  sheet ;  the  abstract  of  votes  for  members  of  the  legis- 
lative assembly  shall  be  on  another  sheet,  and  the  abstracts  of 
votes  for  territorial  and  district  officers  shall  be  on  another  sheet, 
and  the  abstracts  of  votes  for  county  and  township  officers  shall 
be  on  another  sheet,  and  it  shall  be  the  duty  of  the  clerk  of 
said  board  of  county  commissioners  immediately  to  make  up  a 
certificate  of  election  to  each  of  the  persons  having  the  highest 
number  of  votes  for  members  of  the  legislative  assembly,  coanty 
and  township  officers  respectively,  and  to  deliver  such  certificate 
to  the  persons  entitled  to  it,  unless  making  application  to  the 
clerk  at  his  office  :  Provided,  That  when  a  tie  shall  exist  between 
two  or  more  persons  for  the  council  or  house  of  representatives, 
the  clerk  of  the  board  of  county  commissioners  shall  give  notice 
to  the  sherifi^  of  the  county,  who  shall  immediately  advertise 
another  election,  giving  at  least  ten  days'  notice,  and  it  shall  be 
the  duty  of  the  clerk  of  the  board  of  commissioners  of  such 
county,  on  the  receipt  of  the  returns  of  any  general  or  special 
election,  to  make  out  his  certificate,  stating  therein  the  compen- 
sation to  which  the  judges  and  clerks  of  the  election  shall  be  en- 
titled for  their  services,  and  lay  the  same  before  the  county  com- 
missioners at  their  next  session,  and  the  board  of  commissioners 
shall  order  the  compensation  aforesaid  to  be  paid  out  of  the 
county  treasury. 

Sec.  29.  The  clerk  of  the  board  of  county  commissioners,  im- 
mediately after  making  out  the  abstract  of  votes  given  in  his 
county,  shall  make  a  copy  of  each  of  said  abstracts,  and  transmit 
it  by  mail,  express,  or  special  messenger,  to  the  secretary  of  the  ter- 
ritory, at  the  seat  of  government,  and  it  shall  be  the  duty  of  the  sec- 
retary of  the  territory,  with  a  marshal  of  the  territory  or  his  deputy, 
in  the  presence  of  the  governor,  to  proceed,  within  thirty  days  after 
the  election,  and  sooner,  if  the  returns  be  received,  to  canvass  the 
votes  given  for  delegate  to  congress,  and  the  governor  shall  grant 
a  certificate  of  election  to  the  person  having  the  highest  number 
of  votes,  and  shall  also  issue  a  proclamation  declaring  the  election 
of  such  person.  In  case  there  shall  be  no  choice  by  reason  of 
two  or  more  persons  having  an  equal  and  highest  number 
of  vot«s,  then  the  governor  shall,  by  proclamation,  order  a 
new  election. 

Sec.  30.  If  the  returns  of  the  election  of  any  county  in  this 
territory  shall  not  be  received  at  the  office  of  the  secretary  of  the 
territory  within  thirty  days  after  the  election,  the  said  secretary 
shall  forthwith  send  a  messenger  to  the  clerk  of  the  county  com- 
missioners, whose  duty  it  shall  be  to  furnish  the  said  messenger 
with  a  copy  of  such  returns,  and  the  said  messenger  shall  be  paid 
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out  of  the  county  treasury  of  the  said  county  the  sum  of  thirty 
cents  for  each  mile  he  shall  necessarily  travel  in  going  to  and  re- 
turning from  said  county. 

Sec.  31.  Any  person  who  shall  receive  a  certificate  of  his  elec- 
tion shall  be  at  lioerty  to  resign  such  office,  though  he  may  not 
have  entered  upon  his  duties  or  taken  the  requisite  oath  of  office, 
and  when  any  vacancy  shall  happen  in  the  office  of  member  of 
council  or  house  of  representatives  by  death,  resignation,  or 
otherwise,  and  a  session  of  the  legislature  is  to  take  place  before 
the  next  annual  election,  the  governor  shall  issue  a  writ  of  elec- 
tion, directed  to  the  sheriflf  of  the  county  or  district  in  which  such 
vacancy  shall  happen,  commanding  him  to  notify  the  several 
judges  in  his  county  or  district  to  hold  a  special  election  to  fill 
such  vacancy  or  vacancies  at  a  time  appointed  by  the  governor. 

Sec.  32.  Where  two  or  more  counties  are  united  in  a  council 
or  representative  district,  or  for  the  election  of  any  officer,  the 
clerk  of  the  board  of  the  county  commissioners  of  the  county  or 
counties  last  established  shall,  on  the  twentieth  dav  after  the  elec- 
tion, unless  a  previous  time  is  agreed  upon,  attend  at  the  office  of 
the  clerk  of  the  board  of  the  senior  county,  and  together  they 
shall  canvass  the  votes  according  to  law,  and  the  certificate  of 
election  shall  be  signed  by  such  clerk  and  be  delivered  to  the 
proper  person  at  the  office  of  the  clerk  of  the  senior  county,  and, 
lor  the  purpose  of  this  act,  the  county  first  created  shall  be 
deemed  the  senior  county,  and,  when  all  the  counties  were  created 
by  the  same  act,  the  first  named  therein  shall  be  deemed  the  senior 
county. 

Sec.  33.  There  shall  be  allowed  out  of  the  county  treasury 
of  each  county  to  the  several  judges  and  clerks  of  the  election, 
five  dollars  per  diem,  and  to  the  person  carrying  the  poll  books 
from  the  place  of  election  to  the  clerk's  office,  and  to  the  clerks 
of  the  board  of  county  commissioners  for  attending  at  another 
county  to  canvass  votes,  the  sum  of  thirty  cents  per  mile  for  going 
and  returning,  to  be  paid  out  of  the  county  treasury. 

Sec.  34.  If  any  judge  or  clerk  of  election,  or  any  other  person 
in  any  manner  concerned  in  conducting  the  election,  shall  cor- 
ruptly violate  any  of  the  provisions  of  this  act,  he  shall  pay  to 
the  county  a  sum  not  less  than  fifty  or  more  than  one  thousand 
dollars,  and  be  imprisoned  in  the  county  jail  until  such  fine  is 
paid,  the  same  to  be  recovered  by  civil  action  in  the  name  of  the 
county  commissioners  of  the  proper  county,  for  the  use  of  the 
common  schools  of  said  county. 

Sec.  35.  The  term  of  office  of  all  officers  elected  shall  begin 
on  the  first  day  of  December  next  ensuing  after  their  election, 
and  the  term  of  office  of  all  officers  elected  at  the  last  general 
election  shall  hold  and  extend  to  the  first  Monday  in  December 
next  ensuing  the  expiration  of  their  present  term  of  office :    JPro- 
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videdj  That  the  term  of  office  of  all  county  treasurers  shall  begin 
on  the  first  Monday  in  March  next  ensuing  their  election,  and 
that  the  t^rm  of  office  of  all  county  treasurers  now  in  office  shall 
hold  and  extend  to  the  first  Monday  in  March  next  ensuing  the 
expiration  of  their  present  term  of  office. 

Sec.  36.  In  all  elections  the  person  having  the  highest  num- 
ber of  votes  for  any  office  shall  be  deemed  to  have  been  elected. 

Sec.  37.  In  counting  the  votes  the  judges  of  election  shall  dis- 
regard misspelling  or  abbreviation  of  the  names  of  candidates  for 
the  offices,  if  it  can  be  ascertained,  from  such  votes,  for  whom 
they  were  intended. 

Sec.  38.  All  contests  of  county  and  township  officers  shall  k 
tried  in  the  proper  county,  and  when  an  elector  shall  wish  to  con- 
test such  an  election,  he  shall  file  with  the  clerk  of  the  board  of 
county  commissioners,  within  ten  days  after  such  person  sh:ill 
have  been  declared  elected,  a  statement  in  writing,  specifying  the 
grounds  of  contest,  verified  by  affidavit,  and  such  clerk  shall 
issue  to  the  contestant  a  notice  to  appear,  at  time  and  place 
specified  in  the  notice,  before  the  probate  court,  which  notice, 
with  a  copy  of  such  statement,  shall  be  delivered  to  the  sherif, 
who  shall,  within  five  days,  serve  the  same  on  the  contestor  bj 
delivering  to  him  a  copy  of  such  notice  and  statement,  or  by 
leaving  such  copy  at  his  usual  place  of  residence. 

Sec.  39.  The  probate  court,  at  the  time  specified  in  the  notice 
(and  it  shall  appear  by  the  sheriffs  return  that  notice  has  been  duly 
served  on  the  contestor),  shall  proceed  to  try  such  contest.  Each 
party  shall  be  entitled  to  subpoenas,  and  subpoenas  duces  tecum,^^ 
in  ordinary  cases  at  law,  and  the  probate  court  shall  hear  and  de- 
termine in  such  manner  as  shall  carry  into  effect  the  expressed 
will  of  a  majority  of  the  legal  voters  as  indicated  by  their  votes 
for  such  office,  not  regarding  technicalities  or  error  in  spelling  the 
the  name  of  any  candidate  for  such  office,  and  the  clerk  of  said 
board  shall  issue  a  certificate  to  the  person  declared  to  be  elected 
by  said  board,  which  shall  be  conclusive  evidence  of  the  right  of 
said  person  to  hold  such  office. 

Sec.  40.  This  act  shall  not  be  construed  so  as  to  impair  in  any 
way  the  right  of  any  person  to  contest  any  election  in  the  manner 
authorized  and  provided  by  statute. 

Sec.  41.  Resignations  shall  be  made  as  follows  :  First.  By  the 
territorial  officers  and  by  all  officers  elected  to  the  legislature,  to 
the  governor.  Second.  By  all  county  officers,  to  the  county  com- 
missioners of  their  respective  counties.  Third.  By  all  other 
officers  holding  office  by  appointment,  to  the  body  or  officer  that 
appointed  them. 

Sec.  42.  Every  office  shall  become  vacant  on  the  happening  of 
any  of  the  following  events  before  the  expiration  of  the  term  of 
such  office:   First.  The  death  of  the  incumbent.     Second.  His 
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resignation.  Third.  His  removal.  Fourth.  Ceasing  to  be  an  in- 
habitant of  the  territory,  county,  or  township  for  which  he  shall 
have  been  elected  or  appointed,  or  within  which  the  duties  of  his 
office  are  to  be  discharged.  Fifth.  His  conviction  of  any  infamous 
crime,  or  of  any  offence  involving  the  violation  of  his  official  oath. 
Sixth.  His  refusal  or  neglect  to  take  the  oath  of  office,  or  to  ren- 
der his  official  bond,  or  deposit  such  oath  or  bond  within  the  time 
prescribed  by  law.  Seventh.  The  decision  of  a  competent  tribunal, 
declaring  void  his  election  or  appointment. 

Sec.  43.  The  governor  shall  also  declare  vacant  the  office  of 
every  official  required  by  law  to  execute  an  official  bond,  when  a 
judgment  shall  be  obtained  against  such  officer  for  a  breach  of  the 
condition  of  such  bond. 

Sec.  44.  When  a  vacancy  shall  occur  during  a  recess  of  the 
legislature,  in  any  o*ffice  which  the  legislature  is  authorized  to 
fill  by  election,  or  which  the  governot*,  subject  to  confirmation  of' 
legislative  council,  is  authorized  to  fill,  the  governor,  unless  it  be 
otherwise  specially  provided,  may  appoint  some  suitable  person  to 
perform  the  duties  of  such  office. 

Sec.  45.  When  at  any  time  there  shall  be  in  any  of  the  county 
or  township  offices  no  officer  duly  authorized  to  execute  the  duties 
thereof,  some  suitable  person  may  be  appointed  by  the  county 
commissioners  to  perform  the  duties  of  said  officer:'  Provided, 
That  if  there  is  no  board  of  county  commissioners,  the  governor 
may,  on  notice  of  such  vacancy,  create  or  fill  such  board. 

Sec.  46.  Every  person  so  appointed,  in  pursuance  of  the  last 
two  preceding  sections,  shall,  before  proceeding  to  execute  the 
duties  assigned  them,  qualify  in  the  same  manner  as  required  by 
law  of  the  officers  in  whose  place  they  shall  be  appointed,  and 
they  shall  continue  to  exercise  and  perform  the  duties  of  the  office 
to  which  they  shall  be  appointed,  until  such  vacancy  shall  be 
regularly  supplied  as  provided  by  law. 

Sec.  47.  That,  in  addition  to  the  duties  already  assigned  them, 
it  shall  be  the  duty  of  the  board  of  county  commissioners  of 
each  county  to  cause  to  be  provided  for  the  several  election  pre- 
cincts in  each  county  poll  books,  after  the  forms  hereinafter  pre- 
scribed. 

Sec.  48.  That  it  shall  be  the  duty  of  the  clerk  of  said  board 
to  dehver  to  the  sheriff  of  the  countv  two  copies  of  said  blanks, 
to  be  furnished  to  the  judges  of  each  precinct  at  the  same  time 
the  notices  are  served  on  said  judges,  as  provided  in  section  five 
(5)  of  the  act  which  this  act  is  amendatory. 

Sec.  49.  The  judge  having  the  key  shall  keep  it  in  his  own 
possession,  and  deliver  it  again  to  the  board  at  the  next  opening 
of  the  polls,  and  the  person  having  the  care  of  the  box  shall  care- 
fully keep  it  without  opening  it,  or  suffer  it  to  be  opened,  or  the 
seal  thereof  to  be  broken  or  removed,  and  shall  publicly,  in  that 
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condition,  deliver  it  to  the  board  of  jadges  at  the  next  opening  of 
ihe  polls,  when  the  seal  shall  be  broken,  the  box  opened,  the 
poU-Dooks  taken  out,  and  the  box  again  locked.  That  the  judges 
having  the  custody  of  the  key,  box,  and  poll-books,  who  shall  re- 
fuse or  neglect  to  comply  with  the  requirements  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  five  hundred  dollars,  nor 
more  than  ten  thousand  dollars,  together  with  imprisonment  not 
less  than  three  months,  or  more  than  one  year,  or  by  such  fine 
and  imprisonment  as  a  court  of  competent  jurisdiction  may  see 
fit  to  impose. 

Sec.  50.     Such  poll-books  and  oaths  shall  be  in  the  following 
form : 

Territoky  op  Montana,  1 
County  of .        '  j  *** 

We, and ,  do  solemnly  swear  that  we  will  perform 

the  duty  of  judges  of  the  election,  according  to  law,  and  to  the 
best  of  our  ability,  and  that  we  will  studiously  endeavor  to  pre- 
vent fraud,  deceit,  and  abuse  in  conducting  the  same,  so  help  ns 
God. 

>  Jxidges, 


Subscribed  and   sworn   to  before   me  ,  this  day  of 

— ,  A.  D.,  187—. 


Territory  of  Montana,  1 
County  of .         J     ' 

We, and ,  do  solemnly  swear  that  we  will  faithfully 

perform  the  duties  of  clerks  of  the  election,  according  to  law,  and 
to  the  best  of  our  ability,  and  that  we  will  studiously  endeavor  to 
prevent  fraud,  deceit,  and  abuse  in  conducting  the  same,  so  help 
us  God. 


} 


Clerks. 


Subscribed  and  sworn  to  before  me,  this day  of 

187—. 
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POLL  BOOKS  OF  PRECINCT  NO. 


10. 


HAHES. 


HO. 


NAMES. 


kt  an  election  held  at ,  in  precinct  No. ,  in  the 

county  of ,  in  the  territory  of  Montana,  the  following 

named  persons  received  the  number  of  votes  annexed  to  their  re- 
spective names,  for  the  following  offices ;  to  wit : 

Certified  to  by  us, 


Judges, 


Clerks. 


Sec.  51.  It  is  hereby  made  the  duty  of  the  sheriflf,  at  the 
time  he  delivers  the  poll-books,  as  provided  in  section  two  (2)  of 
this  act,  to  administer  the  oath,  as  prescribed  by  section  three  (3) 
of  this  act,  to,  at  least,  one  of  the  judges  of  the  election,  and  such 
judge  may  administer  the  oath  to  the  other  judges  and  clerks  of 
such  elections.  In  case  such  judges  fail  to  serve  at  such  election, 
either  of  the  other  judges  may  administer  such  oath. 

Sec.  62.  No  officer  of  this  territory,  nor  of  any  county  within 
this  territory,  shall  establish  a  precinct  within  the  limits  of  any 
county  not  fully  organized,  or  at  any  Indian  agency,  or  at  any 
trading  post  in  the  Indian  country,  or  on  any  Indian  reservation 
whatever ;  and  any  county  or  territorial  officer  violating  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor  and  fined 
in  a  court  of  competent  jurisdiction  in  a  sum  not  less  than  five 
hundred  dollars,  nor  more  than  two  thousand  dollars. 

Sec.  53.  Any  county  or  territorial  officer  whose  duty  it  is,  under 
existing  laws,  to  open  returns  and  make  abstracts  of  votes,  who 
shall  receive  and  count  the  returns  from^  any  pretended  election 
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precinct  which  may  be  established  of  the  preceding  section  of  this 
act,  shall  be  guilty  of  a  felony,  and  be  punished  by  fine  not  less 
than  one  thousand  nor  more  than  five  thousand  dollars,  and  be 
imprisoned  in  the  territorial  penitentiary  not  less  than  one  nor 
more  than  five  years. 


CHAPTER  XXIV. 

ESTRAYS   AND   LOST  GOODS. 

(See  post  chapter  73.) 

Sec.  1.  Persons  taking  up  lost  goods  to  proceed  as  required  in 

this  chapter. 
Sec.  £.  If  property  under  certain  value,  to  vest  in  finder — when. 
Sec.  3.  If  property  over  ten  dollars  and  under  thirty  dollars  in 

value,  proceeding. 
Sec.  4"  Justice  to  make  return  to  county  clerk. 
Sec.  6.  If  property  valued  more  than  thirty  dollars,  when  to  veM 

in  finder. 
Sec.  6.  If  finder  does  not  take,  property  to  be  sold  by  sheriff. 
Sec.  7.  If  property  exceeds  two  hundred  dollars  in  value  to  be 

kept  two  years. 
Sec.  8.  If  property  domestic  animals,  to  be  sold — when. 
Sec.  9.  Person  not  to  take  up  property  outside  of  his  toumship. 
Sec.  10.  Owner  may  claim  money  within  six  months. 
Sec.  11.   What  evidence  prima  facie  on  return. 
Sec.  12.  No  property  to  vest  in  finder  except  under  this  act. 
Sec.  IS.  How  charges  of  finder  settled. 
Sec.  14"  Sow  costs  of  settlement  paid. 
Sec.  15.  How  dispute  of  ownership  tried  and  settled. 
Sec.  16.  Rule  governing  aggreaate  value. 
See.  17.  Reward  to  finder — wnat. 
Sec.  18.  Charges  of  officers  under  this  act 
Sec.  19.   Who  authorized  to  take  up  beasts. 
Sec.  20.  Finder  may  use  estray  beast. 
Sec.  21.  Finder  not  liable  if  beasts  die. 
Sec.  22.  Penalty  for  taking  estrays  otU  of  territory. 
Sec.  23.  Penalty  for  unlawfully  taking  up  estray. 
Sec.  24'.  Owner  may  recover  double  value  for  injury. 

Section  1.  Any  person  stopping  or  taking  up  any  kind  of  water 
craft  or  timber,  logs  or  lumber,  adrift  upon  any  water-course 
within  or  upon  the  borders  of  this  territory,  or  lodged  upon  the 
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shore  or  bank  thereof,  or  any  stray  beast,  or  finding  any  money 
or  personal  property,  shall  proceed  forthwith  as  follows  : 

Sec:  2.  If  the  property  does  not  exceed  ten  dollars  in  value  he 
shall  pat  up  two  written  advertisements,  containing  a  notice  of 
the  finding,  and  description  of  the  property,  in  two  public  places 
of  the  township  where  it  is  found,  and  file  one  such  notice  in  the 
county  clerk's  office;  and  if  no  owner  appears  within  six  months 
from  advertisement  and  proves  his  property  and  pays  the  reason- 
able charges  the  property  shall  vest  in  the  finder. 

Sec.  3.  If  .the  property  exceeds  ten  dollars,  and  does  not  ex- 
ceed thirty  dollars  in  value,  the  finder  shall,  within  five  days  after 
the  finding,  appear  before  a  justice  of  the  peace  of  the  county,  or 
the  county  clerk,  and  make  a  written  statement,  setting  forth  the 
time  and  place  of  the  finding,  and  a  general  description  of  the 
property,  and  the  officer  shall  issue  his  warrant  appointing  three 
disinterested  persons  to  examine  the  property,  and  to  report  under 
their  hands  an  appraisement  and  an  accurate  description  of  the 
property,  setting  forth  all  marks  that  may  assist  to  identify  the 
same.  The  report  shall  be  sworn  to  by  the  appraisers  and  also  by 
the  finder,  so  far  as  the  state  or  condition  that  the  property  named 
was  in  at  the  time  when  found,  and  that  neither  the  property  nor 
any  mark  on  the  same  has  been  altered  or  defaced  by  him  or  by 
any  other  person  with  his  knowledge  or  consent. 

Sec.  4.  If  the  property  is  appraised  at  more  than  ten  dollars 
in  value,  the  justice  snail  return  the  statement  of  the  finder,  his 
warrant,  and  the  report  of  the  appraisers,  with  the  affidavit,  to  the 
county  clerk,  and  the  county  clerk  shall  enter  them  at  large  in  a 
book  to  be  kept  for  that  purpose,  and  post  a  notice  containing  the 
finder's  statement  and  the  appraiser's  report  on  the  door  of  the 
court  house,  and  the  finder  snail  also  give  such  notice  as  before 
directed.  If  the  property  is  appraised  at  more  than  ten  and  not 
more  than  thirty  dollars,  and  if  no  owner  appear  and  prove  his 
property  and  pay  the  charges  thereon  within  nine  months  from  the 
filing  of  the  papers  with  the  clerk,  the  property  shall  vest  in  the 
finder  on  his  paying  the  costs  of  the  aoove  proceedings,  and  not 
before. 

Sec.  6.  If  the  appraisement  of  the  property  exceed  thirty  dol- 
lars, in  addition  to  the  notices  above  directed,  the  county  clerk 
shall  publish  for  four  weeks  in  some  newspaper  in  his  county,  or  if 
there  be  none,  then  in  some  other  county  in  the  territory,  a  notice 
of  the  time  and  place  of  finding,  with  the  finder's  name,  and  a  gen- 
eral description  of  the  property,  and  if  no  owner  appear  and  prove 
his  property  within  twelve  months  from  the  time  the  notices  above 
directed  were  first  published,  the  finder  may  take  the  property,  and 
the  right  thereof  snail  be  vested  in  him  if  he  will  pay  the  expenses 
and  pay  one-half  of  the  appraised  value  out  of  the  original  ap- 
praisement, deducting  the  charges,  into  the  countv  treasury. 
60 
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Sec.  6.  If  the  finder  does  not  take  the  property  on  the  above 
terms,  the  county  clerk  shall  issue  a  warrant,  under  his  hand,  to 
the  sheriff  or  a  constable,  to  sell  the  property  in  the  same  maQDer 
as  on  execution,  and  having  deducted  the  whole  charges,  to  pay 
one-half  of  the  remainder  into  the  county  treasury  and  the  ottier 
half  to  the  finder ;  but  if  the  owner  appear  before  the  sale  takea 
place  he  may  still  prove  his  property  and  pay  the  cheu'ges  as  above 
provided,  and  the  sale  may  oe  adjourned  therefor. 

Sec.  7.  If  the  appraisement  of  property  exceed  one  hundred 
dollars,  and  the  property  does  not  consist  of  domestic  animab,  it 
shall  be  kept  two  years  for  the  owner's  appearance,  and  the  sale 
provided  for  in  the  two  preceding  sections  shall  not  take  place 
within  that  time. 

Sec.  8.  But  if  the  property  in  any  of  the  cases  above  con- 
templated consist  of  domestic  animals,  and  the  notice  is  given,  or 
the  notice  filed  in  the  office  of  the  county  clerk  after  the  first  day 
of  December,  and  before  the  first  day  of  April,  nine  months  shall 
be  required  to  pass  before  the  proceedings  to  rest  the  property  in 
the  finder,  or  for  a  sale  to  take  place,  shall  be  held. 

Sec.  9.  Ko  person  is  authorized  to  take  up  straying  animals 
(save  stallions,  jacks,  and  trespassing  animals)  except  in  the  civil 
township  in  which  he  resides,  nor  shall  the  property  in  them  vest 
in  the  finder  before  the  first  day  of  December,  if  taken  up  after  the 
last  day  of  March. 

Sec.  10.  When  money  other  than  for  costs  is  paid  into  the 
county  treasury  under  any  of  the  preceding  sections  of  this  act, 
the  owner  of  the  property  will  be  entitled  to  the  money  on  makinz 
claim  thereof  within  six  months  from  the  time  it  is  paid  in  and 
proving  his  right  to  the  satisfaction  of  the  county  clerk. 

Sec.  11.  The  certificate  of  the  county  clerk,  the  return  of  the 
sheriff  or  constable,  or  the  affidavit  of  an  indifferent  person  of  the 
giving  of  the  notices  above  required,  accompanied  by  one  of  the 
notices,  or  a  copy  thereof,  and  filed  with  the  clerk,  shall  be  prima 
facie  evidence  of  the  facts  stated  in  the  certificate,  return,  or 
affidavit. 

Sec.  12.  No  property  such  as  above  described  shall  vest  in 
the  finder  unless  he  has  substantially  pursued  the  directions  of 
this  act. 

Sec.  13.  If  the  charges  of  the  finder  cannot  be  agreed  upon 
by  him  and  the  countv  clerk,  or  when  a  claimant  appears,  by  nim 
and  the  finder,  they  shall  be  settled  by  the  county  clerk  or  a  jus- 
tice of  the  peace,  upon  a  case  made  bv  the  above  parties,  and  if 
the  finder  refuse  to  make  a  case  he  shall  receive  no  cnarges,  and  if 
the  owner  refuse,  the  clerk  or  justice  shall  decide  without  it. 

Sec.  14.  If  such  a  case  be  made  between  the  finder  and  the 
county  clerk,  the  costs  of  the  case  shall  be  taken  from  the  proceeds 
of  the  property ;  if  between  the  finder  and  the  owner,  each  shall 
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pay   one-half  the  costs,  which  the  clerk  or  justice  may  demand 
before  adjucation. 

Sec.  15.  If  the  ownership  of  the  property  cannot  be  agreed 
upop  by  the  finder  and  the  claimant,  they  may  make  a  case  before 
tne  county  clerk,  or  any  court  of  competent  jurisdiction,  who  may 
hear  and  adjudicate  it ;  and  if  either  of  them  refuse  to  make  such 
case,  the  other  may  make  an  affidavit  of  the  facts  which  have  pre- 
viously occurred,  and  the  claimant  shall  also  verify  his  claim  in 
his  affidavit,  and  the  clerk  or  court  may  take  cognizance  of  and 
try  the  matter,  on  the  other  party  having  one  day's  notice,  but 
there  shall  be  no  appeal  from  the  decision.  This  section  does  not 
bar  any  other  remeay  given  by  law. 

Sec.  16.  When  the  property  found  consists  of  more  than  one 
item  or  article  of  property,  the  value  above  spoken  of  as  govern- 
ing the  proceeding  means  their  aggregate  value. 

Sec.  17.  As  a  reward  for  stoppiuKi  taking  up,  and  securing 
any  property,  as  aforesaid,  the  finder  shall  be  entitled  to  one  dol- 
lar at  least,  and  ten  per  cent,  on  the  appraised  value  above  ten 
dollars,  and  his  expenses  in  securing  and  keeping  it;  but  there 
shall  be  no  compensation  allowed  for  keeping  working  animals 
taken  up  under  this  act,  when  used. 

Sec.  18.  The  following  charges  shall  be  allowed,  viz. :  To  the 
justice  of  the  peace  or  the  court  for  the  initiatory  proceedings, 
two  dollars ;  to  the  county  clerk,  two  dollars ,  and,  when  there  is 
an  advertisement  in  a  newspaper,  the  legal  rates  thereof,  two 
dollars  additional  fees  for  printing ;  to  the  sheriff  or  constable, 
the  same  fees  as  for  similar  services  in  actions  before  justices ;  to 
each  appraiser,  three  dollars ;  to  the  justice  or  court  for  deciding 
the  case  concerning  the  charges,  one  dollar,  which  charges,  except 
the  sheriff's  and  constable's  compensation,  shall  be  paid  by  tne 
finder,  and  allowed  him  out  of  the  property,  or  be  paid  by  the 
owner. 

Sec.  19.  No  person  shall  be  authorized  to  take  up  any  stray 
beast,  unless  he  be  a  citizen  and  householder,  unless  he  first  enter 
into  bond  with  sufficient  sureties  to  the  territory  for  the  use  of 
the  owner  in  double  the  amount  of  the  value  of  the  property  pro- 
posed to  be  taken  up,  to  be  ascertained  by  the  justice  of  the  peace 
before  whom  the  person  wishes  to  post  such  stray  beast. 

Sec.  20.  Any  person  may  use  an  estray  beast  legally  taken 
up  by  him,  if  he  do  so  with  care  and  moderation,  and  do  not  abuse 
or  injure  it;  but  in  no  case  shall  the  finder  charge  the  owner  any 
compensation  for  the  keeping  of  said  estray  during  the  period  of 
his  so  working  it. 

Sec.  21.     ff  any  estray,  legally  taken  up,  get  away  or  die, 

without  the  fault  of  the  finder,  he  shall  not  be  liable  for  the  same. 

Sec.  22.    If  any  person  shall  sell,  or  dispose  of,  or  take  out  of 

the  territory  any  estray,  before  the  legal  title  shall  be  vested  in 
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him,  he  shall  forfeit  to  the  county  double  the  value  of  such  estray, 
and,  upon  conviction,  may  be  imprisoned  in  the  county  jail  not 
exceeding  one  year,  and  forfeit  to  the  owner  double  the  value  of 
such  property. 

Sec.  23.  If  any  person  unlawfully  take  up  an  estray,  or  take 
up  an  estray  and  fail  to  comply  with  this  act,  or  use  or  work 
such  estray  in  any  manner  contrary  to  this  act,  or  use  or  work  it 
before  having  it  appraised,  or  shall  keep  the  same  more  than  ten 
days  out  of  the  county,  at  any  one  time  oefore  he  acquire  a  title  to 
the  same,  he  shall  forfeit  to  the  county  twenty-five  dollars. 

Sec.  24.  Tf  any  person  take  up  any  estray,  and  violate  or  fail 
to  comply  with  this  act,  or  abuse  or  injure  such  estray,  the  owner 
may  recover  of  him  double  the  amount  of  all  injuries  sustained, 
with  costs. 


CHAPTER  XXV. 

FENCES. 

Section  1.  A  fence  shall  be  considered  lawful  when  constructed 
of  four  or  more  strong  poles  or  rails,  the  lower  pole  or  rail  to  be 
not  more  than  two  feet  from  the  ground.  The  above  is  intended 
to  apply  to  what  is  known  as  leaning  fence ;  also  all  board  and 
rail  fences,  well  secured  to  good  and  substantial  posts  firmly  set 
in  the  ground ;  also  all  worm  fences  and  stone  walls  shall  be  con- 
sidered lawful ;  provided  that  all  of  the  above  named  fences  shall 
not  be  less  than  four  and  one-half  feet  high ;  and  provided  far- 
ther, that  any  portion  of  an  enclosure  bordering  on  any  stream 
more  than  four  feet  deep,  swamp,  blufi^,  ditch,  or  wall,  which 
shall  be  as  difficult  for  stock  to  pass  as  the  fence  described  in  this 
section,  may  be  used  as  a  lawful  fence. 


CHAPTER  XXVI. 

FINANCE. 

(See  post  chapters  71  and  74.) 

Sec,  1,  Auditor  empowered  to  issue  warrants  to  persons ;  legis- 
lature may  direct. 
Sec,  2,  How  treasurer  to  pay  warrants. 
Sec,  S.   When  warrants  may  be  less  than  five  dollars. 
Sec.  4"  Form  of  warrants.  ZJcLyul^ 

Sec.  5.   Warrants  to  be  received  for  taxes  and  jsa&eaSST 
Sec.  6.  Sheriff  and  collector  not  allowed  to  deal  in  warrants. 
Sec.  7.  Auditor  to  make  estimate  and  report  to  legislature. 
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Sec.  8.   Territorial  warrants  to  drato  ten  per  cent,  interest. 

Sec.  9.  Auditor  prohibited  from  issuing  warrants^   except  by 

express  provision  of  law. 
Sec.  10.   Guilty  of  misdemeanor  for  violation  of  foregoing 

section. 

Section  1.  That  tlie  auditor  of  the  territory  is  hereby  em- 
powered to  issue  territorial  warrants,  drawn  upon  the  treasury  of 
the  territory,  in  favor  of  all  persons  to  whom  the  legislative 
assembly  of  the  territory  may  direct. 

Sec.  2.  That  the  treasurer  shall  pay  out  of  any  funds  in  his 
hands  applicable  to  such  use,  the  amount  stated  as  due  in  the 
auditor's  warrants  only,  in  the  order  in  which  they  are  drawn, 
according  to  priority  of  date :  Provided,  That  all  warrants  are 
receivable  into  the  treasury  in  payment  of  any  taxes,  licenses,  or 
other  dues  due  the  territory,  and  all  warrants  bearing  date  the 
same  day  bear  equal  priority,  and  shall  be  paid  in  the  order  in 
which  they  are  presented  for  payment. 

Sec.  3.  The  auditor  shall  issue  his  warrants  on  the  treasurer 
in  any  sum  that  the  party  entitled  to  the  same  may  desire  :  Pro- 
vided, They  shall  not  be  less  than  five  dollars,  unless  the  sum  due 
is  less  than  that  amount. 

Sec.  4.  The  form  of  the  warrants  of  the  auditor,  drawn  on  the 
treasurer  for  the  payment  of  money,  shall  be  as  follows : 

Warrant  No. .  Territory  op  Montana, 

County  of , 

,  187—. 

The  treasurer  will  pay  to ,  or  order, 

yij^  dollars,  out  of  any  money  in  the  treasury  not  other- 


wise appropriated. 


$ Territorial  Auditor. 

Presented  for  payment,  * — — ^— ,  187 — . 

Territorial  Treasurer. 

Sec.  5.  From  and  after  the  f  a^^age  of  thi.%  act,  one-fourth  of 
all  taxes  and  licenses  due  this  territory,  or  any  county  ihfrr^rof, 
may  be  paid  in  warrant?,  and  ihree-fouriLs  (the  bilancc)  iihall  be 
paid  in  money. 

Sec.  6.  ]So  shenffor  collector  of  the  revenue?  iha:!  hi,y,  p'sr- 
t'hase,  trade  for,  or  in  any  manner  deal  in  th^  warran'a  dr^wri  by 
the  auditor,  except  a«.  their  par  Yh/ie;  and  for  every  offence  com- 
mitted against  tte  proT;?,;or.3  of  tLiii  ai';t,  il^.i  i/;  fine*!  in  a.v/ 
sum  not  exceeding  five  L:;r,'ired  do'.iani- 

Sec.  7.     That  esieh  year  *.be  aid'tor  ^z.\.l  tr^ke  an  e^//rr.^te  cf 
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the  probable  amount  of  revenue  derivable  from  the  various 
sources,  and  report  the  same  to  the  legislative  assembly  of  the 
territory,  by  which  they  may  be  governed  in  their  appropriations, 
and  that  every  warrant  shall  be  cancelled  or  paid  in  its  own  fiscal 
year  out  of  the  sums  in  the  hands  of  the  treasurer,  and  that  do 
warrants  shall  be  issued  over  and  above  the  estimate  of  said 
auditor,  duly  reported  to  the  legislative  assembly. 

Sec.  8.  That  all  territorial  warrants  issued  by  the  proper 
authorities  of  the  territory  shall  draw  interest  at  the  rate  of  tea 
per  cent,  per  annum,  from  and  after  the  date  of  their  presenta- 
tion, until  there  are  funds  to  pay  said  warrants  in  the  nands  of 
the  treasurer. 

Sec.  9.  The  territorial  auditor  of  this  territory  is  hereby  for- 
bidden to  issue  any  warrant  in  favor  of  any  person,  drawing  upon 
the  territorial  treasury  for  any  sum,  unless  he  is  authorized  bj 
law  expressly,  in  which  the  name  of  the  party  shall  be  specified, 
the  nature  of  the  service  performed,  and  the  amount  specified  for 
the  performance  of  such  service. 

Sec.  10.  That  in  case  the  territorial  auditor  shall  issue  any 
warrant,  in  favor  of  any  person,  contrary  to  the  provisions  of  the 
preceding  section  of  this  act,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  in  any  court  of  compe- 
tent jurisdiction  in  this  territory,  shall  be  fined  in  a  sum  notles 
than  one  thousand  dollars,  nor  more  than  five  thousand  dollars, 
to  be  collected  as  in  other  cases  provided  by  law,  and  shall  forfeit 
all  rights  to  hold  or  enjoy  office  m  this  territory. 


CHAPTER  XXVII. 

COUNTY  FINANCES. 

(See  post  chapter  94.) 

Sec.  1.  County  commissionera  may  bond  indebtedness. 

Sec.  ^.   What  interest  bonds  to  draw. 

Sec^  3.  May  set  apart  revenue  to  pay  bonds. 

Sec.  4"  Size  of  bonds. 

Sec.  6.  Duty  of  treasurer  in  taking  up  warrants. 

Sec.  6.   When  bonds  redeemable. 

Sec.  7.  County  treasurers  to  enter  county  V)arrants  presented  for 

paym^erU. 
Sec.  8.  Treasurers,  when  to  pay  over  to  territory,  to  take  dupH- 

cate  receipts. 
Sec.  9    County  treasurer  to  post  on  door  of  office  list  of  warrants* 
Sec.  10.  County  warrants  presented  to  treasurer  for  payment. 
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Section  1.  That  the  county  commissioners  of  the  diflFerent 
counties  of  this  territory  shall  have,  in  addition  to  the  powers 
already  conferred  by  law,  authority  to  call  in,  at  any  time  when 
they  shall  deem  it  expedient  for  the  interest  of  their  respective 
counties,  all  outstanding  orders  against  the  treasury  of  the  county, 
and  may  issue  bonds,  with  interest-bearing  coupons,  payable 
semi-annually,  in  lieu  thereof. 

Sec.  2.  All  bonds  that  may  hereafter  issue,  under  the  provisions 
of  this  act,  shall  draw  interest  at  the  rate  of  fifteen  per  cent,  per 
annum,  and  no  more ;  said  interest  to  be  payable  semi-annually 
by  the  county  treasurers  of  the  diflferent  counties  out  of  any  moneys 
in  the  hand  of  said  treasurer. 

Sec.  3.  The  county  commissioners  of  the  diflFerent  counties 
may  set  apart  from  the  ordinary  revenue  of  their  respective  coun- 
ties, for  the  payment  of  outstanding  bonds  and  the  interest  there- 
on, a  certain  amount  annually  :  Provided^  That  the  sum  annu- 
ally set  aside  shall  not  exceed  one-fourth  of  the  outstanding  bonds, 
exclusive  of  interest:  And  provided,  abo,  That  the  amount  so 
set  aside  shall  not  at  any  time  exceed  one-fifth  of  the  revenue  of 
the  county. 

Sec.  4.  All  bonds  issued  under  the  provisions  of  this  act  shall 
be  for  sums  not  less  than  fifty  dollars.  They  shall  be  signed,  coun- 
tersigned, and  issued  in  the  same  manner  provided  for  the  issuing 
of  county  warrants. 

Sec.  5.  It  shall  be  the  duty  of  the  county  treasurer,  upon  taking 
up  county  orders  for  the  purposes  in  this  act  mentioned,  to  keep 
a  record  of  the  same,  to  cancel  said  orders,  and  to  make  a  report 
thereof  to  the  board  of  commissioners  at  each  regular  meeting  of 
said  board. 

Sec.  6.  The  bonds  authorized  to  be  issued  by  this  act  shall  be 
redeemable  at  the  pleasure  of  the  county  any  time  after  three 
years,  and  payable  within  seven  years  from  the  date  of  their 
issue. 

Sec.  7.  It  shall  be  the  duty  of  the  several  county  treasurers 
within  the  territory  to  keep  a  book  in  which  they  shall  enter  all 
county  warrants  of  their  proper  county  presented  for  payment,  in 
the  order  in  which  they  are  presented,  giving  the  name  of  the 
owner,  the  number  and  amount  of  the  warrants ;  and  they  shall 
be  paid  in  the  order  in  which  they  are  presented. 

Sec.  8.  The  treasurers  of  the  several  counties  of  this  territory 
shall  pay  over  to  the  territorial  treasurer  every  three  months  all 
moneys  that  they  have  in  their  hands  belonging  to  the  territory. 

Sec.  9.  The  county  treasurer,  at  the  time  of  paying  over  any 
money  to  the  territorial  treasurer,  shall  take  from  nim  duplicate 
receipts  therefor,  one  of  which  he  shall  deposit  with  the  territorial 
auditor,  and  retain  the  other  as  his  voucher  on  settlement.  The 
county  treasurers  of  the  several  counties  of  this  territory  shall, 
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on  the  first  Monday  of  every  month,  post  upon  the  door  of  their 
offices  a  list  of  all  warrants  that  they  have  funds  in  their  hands 
to  redeem  or  pay,  the  payment  for  which  has  not  been  demanded 
during  the  month  last  passed,  and,  from  the  date  of  such  notice. 
the  interest  on  all  warrants  thus  posted  shall  cease ;  and  it  shall 
be  the  duty  of  such  treasurer  to  file  a  true  copy  of  said  notice  in 
the  office  of  the  county  clerk  of  his  county,  which  clerk  shall  file 
and  preserve  the  same  in  his  office,  which  notice,  or  a  duly  au- 
thenticated copy  thereof,  shall  be  prima  facie  evidence  of  such 
posting :  Provided,  however,  That  in  all  cases  where  county  war- 
rants have  been  posted  or  advertised,  as  in  this  section  directed. 
and  not  presented  for  payment  within  two  months  from  the  date 
of  such  notice,  shall  be  passed  over,  and  the  money  in  the  treasury 
be  paid  upon  the  next  warrants  in  turn  according  to  their  number 
and  registration  as  the  law  directs,  but  that  such  warrants,  so 
passed,  shall  at  any  time  thereafter  take  preference  for  payment 
upon  presentation  to  such  treasurer. 

Sec.  10.  That  all  county  warrants  heretofore  drawn,  or  that 
may  hereafter  be  drawn,  by  the  proper  authorities  of  any  county, 
shall,  after  having  been  presented  to  the  county  treasurers  of  the 
respective  counties  of  this  territory,  and  by  them  endorsed,  not 
paid  for  want  of  funds  in  the  treasury,  from  and  after  said  date  of 
presentation  and  endorsement,  shall  draw  interest  at  the  rate  of 
ten  per  cent,  per  annum. 


CHAPTER  XXVIII. 


guahdian  and  wakd. 

Sec.  1.  Probate  courts  to  permit  minors  to  make  choice  of  gudT- 
dian — when. 

Sec.  2.  If  minor  does  not  appear  and  make  choice,  court  to  ap- 
point. 

Sec.  3.  When  minor  having  father  living  and  property,  court  to 
appoint  guardian;  when  father  to  be  appointed. 

Sec.  4"  Guardians  to  be  allowed  to  prosecute  suit. 

Sec.  6,  Court  to  take  security  from  guardian  ;  condition  of  honi 

Sec.  6.  Court  has  power  to  order  guardians  to  give  addidonal 
security  and  account. 

Sec.  7.  Court  empowered  to  remove  guardian  and  appoirUofher^ 
and  to  compel  delivery  of  property. 

Sec.  8.  Guardians  have  power  to  suefpr,  and  collect  all  monej/s 
due  ward;  to  put  money  out  at  interest,  lease  prop- 
erty, <SfC. 

Sec.  9.   To  have  power  to  superintend  education  of  ward. 
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See,  10.  District  court  may  order  sale  of  real  estate  on  petition  of 

guardian. 
Sec.  11.  Gruardian  to  account^  under  oath,  for  all  moneys  re- 
ceived from  real  estate. 
See.  IS.  Appeals  allowed  in  all  cases  to  district  court. 
See.  IS.  Minors  may  sue  by  next  friend. 
Sec.  14"  Guardians  to  educate  their  wards;  court  to  remove 

guardian  for  not  doing  so. 
See.  16.  Guardian  not  to  loan  money  of  ward  longer  than  for 

one  year  unthout  renewal. 
Sec.  16.  Guardian  to  he  allowed  reasonable  fees  for  services. 
Sec.  17.  Every  father  may,  by  will  or  deed,  provide  for  care  and 

tuition  of  child. 
Sec.  18.  Such  wiU  or  deed  to  give  person  all  rights  and  powers 

of  guardian. 
Sec.  19.  Such  person  to  take  the  custody  and  charge  of  minor 

and  property  and  bring  suit  for  same. 
Sec.  ZO.  District  court  may  remove  guardian,  on  complaint,  and 

compel  property  turned  over  to  successor. 


Section  1.  Courts  of  probate  in  their  respective  counties  shall 
admit  orphan  minors  above  the  age  of  fourteen  years,  the  father 
being  dead,  to  make  choice  of  guardians,  and  appoint  guardians  for 
such  as  are  under  fourteen  years  of  age. 

Sec.  2.  Whenever  it  shall  be  represented  to  the  said  court  that 
any  orphan  minor  above  the  age  of  fourteen  years  has  no  guardian, 
it  shall  be  the  duty  of  said  court  to  issue  a  notification  to  such 
minor  to  appear  before  said  court,  at  a  time  therein  specified,  and 
choose  a  guardian,  and  if  such  minor  refuse  or  neglect  to  appear, 
or  appearing  shall  still  neglect  to  choose  a  guardian,  the  said  court 
shall  appoint  one  for  such  minor,  as  if  such  minor  was  under  the 
age  of  fourteen  years. 

Sec.  3.  When  a  minor,  having  a  father  living,  shall  be  entitled 
to  or  possessed  of  any  estate,  real  or  personal,  not  derived  from  his 
or  her  father,  the  said  court  of  probate  shall  notify  the  father  to 
appear  and  show  cause  why  a  guardian  for  such  minor  shall  not 
be  appointed,  and  if  sufficient  reason  be  not  shown,  may  appoint 
the  father  if  he  be  a  proper  person,  if  not,  then  such  other  j)erson 
as  the  minor,  if  of  the  age  of  fourteen  years,  may  choose,  if  such 
minor  refuse  or  neglect,  or  be  not  of  sufficient  age  to  choose  a 
guardian,  the  court  shall  appoint  some  fit  person  to  be  guardian 
for  such  minor,  and  when  any  person  is  appointed  guardian,  other 
than  the  father,  he  shall  have  the  charge  and  management  of  the 
estate,  but  no  control  over  the  person  of  the  minor. 

Sec.  4.    Guardians,  .by  virtue  of  their  office  as  such,  shall  be 
allowed  in  all  cases  to  prosecute  and  defend  for  their  wards. 
61 
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Sec.  5.  The  court  of  probate  shall  take  of  each  guardian  ap- 
pointed under  this  act,  bond  with  good  security,  in  a  sum  double 
the  amount  of  the  minor's  estate,  real  and  personal,  conditioned  as 
follows :  The  condition  of  this  obligation  is  such,  that  if  the 
above  bondsman,  A.  B.,  who  has  been  appointed  guardian  for  C.  D., 
shall  faithfully  discharge  the  office  and  trust  of  such  guardian  ac- 
cording to  law,  and  shall  render  a  fair  and  just  account  of  his 

guardianship  to  the  probate  court  for  the  county  of from 

time  to  time,  as  he  shall  be  required  by  said  court,  and  comply 
with  all  the  orders  of  said  court,  lawfully  made,  relative  to  the 
goods,  chattels,  moneys,  and  estate  of  such  minor,  and  render  and 
pay  to  such  minor  all  moneys,  goods  and  chattels,  title  papers  and 
effects,  which  m^ty  come  to  the  hands  or  passession  of  such  guar- 
dian, belonging  to  such  minor,  when  such  minor  shall  be  thereto 
entitled,  or  to  any  subsequent  guardian,  should  such  court  so 
direct,  then  the  obligation  shall  be  void  ;  otherwise  to  remain  in 
full  force  and  virtue.  Which  bond  shall  be  taken  in  the  name  of 
the  territory  of  Montana,  for  the  use  of  such  minor,  and  shall  not 
become  void  upon  the  first  recovery,  but  may  be  put  in  suit  from 
time  to  time,  against  all  or  any  one  or  more  of  the  obligations,  in 
the  name  and  for  the  use  and  benefit  of  any  person  entitled  by  a 
breach  thereof,  until  the  whole  penalty  shall  be  recovered  thereon. 

Sec.  6.  Courts  of  probate,  in  their  respective  counties,  shall 
have  power,  with  or  without  previous  complaint,  by  an  order  duly 
made  and  served,  to  oblige  all  guardians  of  minors,  from  time  to 
time  to  render  their  respective  accounts,  upon  oath,  touching  their 
guardianship,  to  said  courts  for  adjustment,  and  shall  have  power 
to  compel  such  guardians  to  give  supplementary  security,  when- 
ever it  shall  seem  proper,  and  in  default  thereof  to  remove  sock 
guardians. 

Sec.  7.  The  court  of  probate,  in  all  cases,  shall  have  the  power 
to  remove  guardians  for  good  and  sufficient  reasons,  which  shall  be 
entered  upon  the  records,  and  to  appoint  others  in  their  places,  or 
in  the  place  of  those  who  may  die,  who  shall  give  bond  ana  security 
for  the  faithful  discharge  of  their  duties,  as  heretofore  prescribed 
in  this  act ;  and  when  any  guardian  shall  be  removed  or  die,  and 
a  successor  be  appointed,  the  court  shall  have  power  to  compel  such 
guardian  so  removed,  or  executors  or  administrators  of  a  deceased 
guardian,  to  deliver  up  to  such  successor  all  goods,  chattels,  moneys, 
title  papers,  or  other  effects  belonging  to  such  minor,  which  may  be 
in  the  possession  of  such  guardian  so  removed,  or  of  the  executors 
or  administrators  of  a  deceased  guardian,  or  on  any  other  person 
or  persons  who  may  have  the  same,  and,  upon  failure,  to  commit 
the  party  so  offending  to  prison  until  he,  she,  or  they  comply  with 
the  order  of  the  court. 

Sec.  8.  Guardians  shall  have  the  power  to  demand,  sue  for,  and 
receive  all  moneys  belonging  to  their  wards  from  executors  or  ad- 
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ministrators  as  soon  as  the  same  may  be  collected,  or  of  any  other 
person  or  persons  in  whose  hands  or  possession  the  same  may  be ; 
and  it  shaft,  moreover,  be  their  duty  to  put  to  interest  the  moneys 
of  their  ward,  upon  mortgage  security  to  be  approved  by  the  court, 
which  letting  shall  always  be  for  one  year,  ana  at  the  end  of  each 
year  the  interest  shall  be  added  and  made  part  of  the  principal ; 
and  said  guardian  shall  always  have  power  to  lease  the  real 
estate  of  the  ward,  upon  such  terms  and  for  such  length  of  time 
as  the  court  of  prooate  shall  direct:  Provided,  Such  leasing 
shall  not  be  for  a  longer  time  than  during  the  minority  of  the 
ward;  and  the  minority  of  females  shall  cease  at  the  age  of 
eighteen  years. 

Sec.  9.  The  guardian  shall  have  power,  under  the  direction  of 
the  court  of  probate,  to  superintena  the  education  and  nurture 
of  the  ward,  and  for  that  purpose  may  pay  out  such  portion  of 
the  ward's  money  as  the  court  of  probate  shall,  from  time  to 
time,  by  order  direct:  Provided,  That  the  rents  and  profits 
arising  from  his  estate,  and  the  net  interest  on  the  ward's  money, 
shall  always  be  first  resorted  to  for  the  education  and  nurture  of 
the  ward. 

Sec.  10.  The  district  court  may,  for  just  and  reasonable  cause, 
being  satisfied  that  the  guardian  has  faithfully  applied  all  of  the 
{lersonal  estate,  order  the  sale  of  the  real  estate  of  the  ward  on  the 
application  of  the  guardian,  bv  petition  in  writing,  stating  the  facts, 
and  having  given  notice  to  all  persons  concerned  of  sucn  intended 
application  in  some  newspaper  printed  in  the  territory,  or  by  post- 
ing up  written  notices  in  three  of  the  most  public  places  in  the 
county,  at  least  three  weeks  before  the  sitting  of  the  court.  Such 
order  may  enable  the  guardian  to  sell  and  convey  the  real  estate 
for  the  support  and  education  of  the  ward,  or  to  invest  the  pro- 
ceeds in  other  real  estate ;  the  court,  in  such  order,  shall  direct 
the  time  and  place  of  sale,  the  notice  thereof  to  be  given,  and  may 
<^irect  the  sale  to  be  made  on  reasonable  credit,  and  require  such 
security  from  the  guardian  and  purchaser  as  the  interest  of  the 
ward  may  require.  It  shall  be  the  duty  of  the  guardian  making 
^uch  sale,  as  soon  as  may  be,  to  return  such  proceedings  to  the 
court  granting  the  order,  which,  if  approved  by  the  court,  shall 
i)e  recorded,  and  shall  vest  in  the  purchaser  all  the  interest  the 
ward  had  in  the  estate  so  sold.  Application  for  the  sale  of  such 
real  estat-e  shall  be  made  to  the  court  of  the  county  where  the 
whole  or  a  part  of  the  estate  shall  be  situated. 

Sec.  11.  An  account  of  all  moneys  received  by  anv  guardian 
for  any  sale  of  real  estate  of  any  minor,  as  aforesaid,  shall  be  re- 
turnea,  on  oath,  by  such  guardian  to  the  court  of  probate  of  the 
county  where  letters  of  guardianship  were  obtained,  and  such 
moneys  shall  be  accounted  for,  and  shall  be  subject  to  the  order  of 
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the  probate  court,  in  like  manner  as  other  moneys  belonging  to 
such  minor. 

Sec.  12.  Appeals  shall  be  allowed  in  all  cases  from  the  order 
of  judgment  of  the  court  of  probate  to  the  district  court. 

Sec.  13.  Minors  may  bring  suits,  in  all  cases  whatever,  by  any 
person  they  may  select  as  their  next  friend,  and  the  person  so 
selected  shall  file  bond  with  the  clerk  of  the  district  court,  or  jus- 
tice of  the  peace  where  the  suic  may  be  brought,  acknowledging 
himself  bound  for  all  costs  that  may  accrue  and  legally  devolre 
on  such  minor.  After  such  bond  shall  have  been  so  filed,  said 
suit  shall  progress  to  the  final  judgment  and  execution,  as  in  other 
cases. 

Sec.  14.  Guardians  shall  educate  their  wards ;  and  it  is  hereby 
made  the  duty  of  all  civil  county  officers  to  give  information  to 
the  court  of  probate  of  neglect  or  omission  of  any  guardian  to  his 
or  her  ward :  Provided,  That  when  there  are  not  moneys  suf- 
ficient to  teach  the  ward  to  read  and  write,  and  the  ground  rute 
of  arithmetic,  and  the  guardian  refuses  or  neglects  to  have  him  so 
educated,  the  court  shall  have  power  to  put  out  to  any  other  per- 
son the  ward,  for  the  purpose  of  having  him  or  her  so  educated. 
The  judges  of  probate  shall,  in  all  cases,  when  information  is  made 
of  the  neglect  of  anv  guardian  to  educate  his  or  her  ward,  and  on 
the  facts  being  established,  to  remove  such  guardian,  and  appoint 
a  suitable  person  to  act  as  guardian,  to  superintend  the  education 
of  such  minor  orphan. 

Sec.  15.  Guardians  shall  have  the  power  to  loan  out  the  moneys 
of  their  wards,  in  sums  not  exceeding  one  hundred  dollars,  on  per- 
sonal security,  to  be  approved  by  the  judge  of  probate :  Provided, 
It  shall  not  6e  let  for  a  longer  time  than  twelve  months  without 
a  renewal,  and  an  approval  of  the  security  by  the  court;  and 
if  neglected  longer,  it  shall  be  at  the  responsibility  of  the  guar- 
dian. In  all  cases  of  any  person  being  appointed  guardian  for 
more  than  one  ward  at  one  time,  the  judge  of  probate  shall  inclade 
all  in  one  bond. 

Sec.  16.  Guardians,  on  final  settlement,  shall  be  allowed  such 
fees  and  compensation  for  their  services  as  shall  seem  reason- 
able and  just  to  the  judge  of  probate,  not  exceeding  what  are  allowed 
by  law  to  administrators. 

Sec.  17.  Every  father,  of  sound  mind  and  memory,  of  a  child 
likely  to  be  born,  or  of  any  living  child  under  the  age  of  twenty- 
one  years,  and  unmarried,  may,  by  his  last  will  or  deed,  duly  ex- 
ecuted, dispose  of  the  custody  and  tuition  of  such  child  during  its 
minority,  or  for  a  less  time,  to  any  person  or  persons  in  possession 
or  remainder ;  and  every  mother,  of  sound  mind  and  memory,  being 
sole  parent,  may,  in  like  manner,  dispose  of  the  custody  and 
tuition  of  a  child  living,  if  a  father  has  made  no  such  disposition, 
or  in  any  other  manner  restrained  the  right  of  the  mother. 
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Sec.  18.  Every  such  disposition,  from  the  time  it  shall  take 
effect,  shall  invest  in  the  person  or  persons  to  whom  it  shall  be 
made  all  the  rights  and  powers  and  subject  him  or  them  to  all  the 
duties  and  obligations  of  a  guardian  of  such  minor,  and  shall  be 
valid  and  efiFectual  against  every  other  person  claiming  the  cus- 
tody or  tuition  of  such  minor :  Proviaed,  The  rights,  powers, 
duties,  and  obligations  of  such  person  or  persons  may  be  re- 
strained and  regulated  by  the  person  making  such  deed  or  last 
will  as  aforesaid. 

Sec.  19.  Any  person  to  whom  the  custody  and  tuition  of  such 
minor  is  disposed  of,  may  take  the  custody  and  tuition  of  such 
minor,  and  maintain  all  proper  actions  for  the  wrongful  taking 
and  detention  of  the  minor ;  he  shall  also  take  the  management 
of  the  real  and  personal  estate  of  such  minor,  unless  restrained 
by  the  deed  or  will  as  aforesaid,  during  the  time  for  which  such 
disposition  shall  have  been  made,  and  bring  such  actions  in  rela- 
tion thereto  as  a  guardian  appointed  under  the  provisions  of  the 
laws  of  this  territory. 

Sec.  20.  Guardians  appointed  under  the  provisions  of  this  act 
shall  be  subject  to  removal  upon  complaint  of  any  person,  in  be- 
half of  the  minor,  to  the  district  court  of  the  county  in  which  such 
guardian  may  reside,  and  proof  made  of  malcoaduct  or  misbe- 
havior in  the  performance  of  his  duties ;  and,  upon  the  removal  of  a 
guardian,  the  said  court  is  hereby  vested  with  the  power  to  ap- 
point another  guardian,  and  make  all  such  orders  as  may  be 
necessary  to  compel  the  guardian  to  deliver  over  to  his  successor 
the  custody  of  the  minor,  and  to  account  for  the  estate,  and  pay 
over  all  moneys  belonging  to  the  ward,  and  to  compel  such  suc- 
cessor to  execute  a  bond,  with  good  security,  in  such  penal  sum, 
and  with  such  conditions,  as  the  court  may  deem  necessary  for  the 
security  of  the  rights  of  the  minor ;  and  the  said  court  shall  also 
have  power,  upon  application  of  any  person  in  behalf  of  the  mi- 
nor, to  require  all  guardians  appointed,  under  the  provisions  of 
this  act,  by  the  father  or  mother,  or  by  the  court,  to  give  bond 
and  security  in  such  penalty  and  on  such  conditions  as  tne  court 
may  deem  necessary  for  the  security  and  protection  of  the  minor 
and  of  his  or  her  estate. 


CHAPTER  XXIX. 


HABEAS  CORPUS. 

Sec,  1,  Every  'person  restrained  of  his  liberty  may  prosecute  writ 

of  habeas  corpus. 
Sec,  S.  Application  to  be  made  by  petition,  verified. 
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Sec.  S.   Writ  may  he  granted  at  any  time  by  judge  of  distrid 
or  supreme  court. 

Sec,  4,,  Judge  sludl  grant  writ  without  dday. 

Sec.  6.  To  whom  directed  and  what  to  state. 

Sec.  6.   Writ  to  he  delivered  hy  clerk  without  delay. 

Sec.  7.   When  to  he  delivered  to  sheriff. 

Sec.  8.  How  writ  served,  when  person  not  found. 

Sec.  9.  Person  disobeying  writ  to  he  attached. 

Sec.  10.   What  party  must  state  in  return  to  writ  under  oath. 

Sec.  11.   When  party  must  hrina  hody  of  person  in  his  custody. 

Sec.  12.   When  person  sick,  neea  not  be  hrought. 

Sec.  IS.  Judge  may  hear  and  decide  on  return — when. 

Sec.  14,,  Judge  to  proceed  imm^iatdy  when  writ  returned. 

Sec.  15.   What  party  may  deny  and  allege  on  hearing. 

Sec.  16.  Judge  to  hear  and  decide  cases  in  a  summary  marmr. 

Sec.  17.  Judge  empowered  to  compel  witnesses*  attendance. 

Sec.  18.  If  no  legal  cause  for  restraint  appear ^  party  to  be  dis- 
charged. 

Sec.  19.  If  party  legally  detained,  to  he  remanded. 

Sec.  20.  If  party  in  custody  on  legal  process,  in  what  cases  to  U 
discharged. 

Sec.  SI.   When  not  to  he  discharged  for  defect  of  form  in  com- 
mitment. 

Sec.  S2.  If  charge  he  defectively  set  forth  in  commitment,  jtidge 
may  summon  vntTiesses  and  investigcUe  the  charge. 

Sec.  SS.  Person  entitled  to  writ  to  give  hail. 

Sec.  24*  If  person  entitled  to  hail,  judge  to  take  same. 

Sec.  26.  If  person  not  entitled  to  discharge  or  hail,  to  be  re- 
manded. 

Sec.  26.  Judge  may  order  party  committed  to  custody  of  penon 
entitled  thereto. 

Sec.  27.  Judge  to  commit  person  to  proper  custody  untU  case  de- 
termined. 

Sec.  i8.   Writ  not  to  he  disoheyedfor  defect  of  form. 

Sec.  S9.   When  person  discharged,  may  he  again  imprisoned  for 
same  cause. 

Sec.  30.  In  what  cases  judge  may  issue  warrant  to  have  parti/ 
hrought  forthwith. 

Sec.  31.  May  order  person  detaining  prisoner  arrested. 

Sec.  32.  How  officer  to  execute  warrant. 

Sec.  S3.  Return  to  warrant  same  as  to  writ,  may  he  made  and 
trial  had. 

Sec.  34.  Such  person  may  he  discharged  or  returned  to  custody: 

Sec.  36.  AU  processes  and  writs  to  he  issued  hy  derk. 

Sec.  36.  Penalty  for  refusing  to  grant  or  ohey  writ. 

Sec.  37.  Penalty  for  removing  or  concealing  prisoner. 

Sec.  38.  Any  person  assisting,  guilty  of  misdemeanor. 
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See.  39.  Persons  convicted  under  preceding  section  to  be  im- 
prisoned. 

Section  1.  That  every  person  unlawfully  committed,  detained, 
confined,  or  restrained  of  his  liberty,  under  any  pretence  what- 
ever, may  prosecute  a  writ  of  habeas  corpus,  to  inquire  into  the 
canse  of  such  imprisonment. 

Sec.  2.  Application  for  such  writ  shall  be  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  or  her  behalf,  and  shall  specify :  First.  That 
the  person  in  whose  behalf  the  writ  is  applied  for  is  imprisoned  or 
restrained  of  his  liberty,  the  officer  or  person  by  whom  he  or  she 
is  confined  or  restrained,  and  the  place  where,  naming  all  the  par- 
ties, if  they  are  known,  or  describing  them  if  they  are  known. 
Second.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
mast  also  state  in  what  the  alleged  illegality  consists.  Third. 
The  petition  must  be  verified  by  oath  or  affirmation  of  the  party 
making  application. 

Sec.  3.  Such  writ  of  habeas  corpus  may  be  granted  by  any 
jadge  of  the  supreme  court  or  district  courts  at  any  time,  in  term 
or  vacation. 

Sec.  4.  Any  judge  empowered  to  grant  a  writ  applied  for  un- 
der this  act,  if  it  appear  tnat  the  writ  ought  to  issue,  shall  grant 
the  same  without  delay. 

Sec.  5.  Such  writ  shall  be  directed  to  the  officer  or  party 
having  such  prisoner  in  custody  or  under  restraint,  commanding 
him  or  them  (as  the  case  may  be)  to  have  the  body  of  such  per- 
son so  imprisoned  or  detained,  as  is  alleged  by  the  petition,  before  the 
judge  shall  direct,  specifying  in  such  writ  the  place  where  the  pe- 
tition will  be  heard,  to  do  and  receive  what  sr\jill  then  and  there 
be  considered  concerning  such  person,  together  with  the  time 
and  cause  of  his  or  her  detention,  and  have  then  and  there  such 
writ. 

Sec.  6.  If  such  writ  be  directed  to  the  sheriff  or  other  minis- 
terial officer,  it  shall  be  delivered  by  the  clerk  of  the  court  pre- 
scribed by  the  judge  issuing  said  "writ  to  such  officer  without 
delay. 

Sec.  7.  If  such  writ  be  directed  to  any  person  other  than  is 
specified  in  the  last  preceding  section,  the  same  shall  be  delivered 
to  the  sheriff  or  his  deputy,  and  shall  be  by  him  served  upon  such 
person,  by  delivering  the  same  to  him  without  delay. 

Sec.  8.  If  the  officer  or  person  to  whom  such  writ  is  directed 
cannot  be  found,  or  shall  refuse  admittance  to  the  officer  or  per- 
son serving  or  delivering  such  writ,  the  same  may  be  served  or 
delivered  by  leaving  such  writ  at  the  residence  of  the  officer  or 
person  to  whom  it  is  directed,  or  by  affixing  the  same  on  some 
conspicuous  place  on  the  outside  of  his  dwelling-house,  or  the 


488  HABEAS  CORPUS. 

place  where  the  party  is  confined  or  under  restraint.  The  servioe 
of  said  writ  is  made  by  serving  a  copy  and  exhibiting  the  original, 
and  where  the  posting  is  required  by  posting  a  copy. 

Sec.  9.  If  tne  officer  or  person  to  whom  such  writ  is  directed 
shall  refuse,  after  due  service  as  aforesaid,  to  obey  the  same,  it 
shall  be  the  duty  of  the  judge,  upon  affidavit,  to  issue  an  attacb- 
ment  against  such  person,  directed  to  the  sheriff,  or  if  the  sheriff 
be  defendant,  to  an  elisor  appointed  for  that  purpose  by  the  judge, 
commanding  forthwith  to  apprehend  such  person  and  bring  him 
immediately  before  such  judge,  and  upon  oeing  so  brought,  he 
shall  be  committed  to  the  common  jail  of  the  county  until  he 
make  due  return  of  such  writ,  or  be  otherwise  legally  discharged. 

Sec.  10.  The  party  upon  whom  such  writ  shall  be  duly  served 
shall  state  in  his  return  plainly  and  unequivocally.  First,  whether 
he  have  or  not  the  party  in  his  custody  or  under  his  power  or 
restraint.  Second.  If  he  have  the  party  in  his  custody  or  power 
or  under  his  restraint,  he  shall  also  state  the  authority  and  cause 
of  such  imprisonment  or  restraint,  setting  forth  the  same  at  large. 
Third.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant,  or 
any  other  written  authority,  a  copy  thereof  shall  be  annexed  to 
the  return,  and  the  original  shall  be  produced  and  exhibited  to 
the  judge  on  the  hearing  of  such  return.  Fourth.  If  the  officer  or 
peMon  on  whom  such  writ  shall  have  been  served  shall  have  had 
the  party  in  custody  or  under  his  restraint,  at  any  time  prior  or 
subsequent  to  the  date  of  the  writ  of  habeas  corpus,  but  such 
officer  or  person  has  transferred  such  custody  or  restraint  to 
another,  the  return  shall  state  particularly,  to  whom,  at  what 
time  and  place,  for  what  cause  and  by  what  authority,  such  trans- 
fer took  place.  Fifth.  The  return  must  be  signed  by  the  person 
making  the  same,  ^nd,  except  when  such  person  shall  be  a  sworn 
officer,  and  shall  make  such  return  in  his  official  capacity,  it  shall 
be  verified  by  his  oath  or  affirmation. 

Sec.  11.  If  the  writ  of  habeas  corpus  be  served,  the  person  or 
officer  to  whom  the  same  is  directed  shall  also  bring  the  body  of 
the  party  in  his  custody  or  restraint,  according  to  the  command 
of  the  writ,  except  in  the  case  specified  in  the  next  two  sections. 

Sec.  12,  Whenever,  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced  by  any  writ  of  habeas  corpus,  such  per- 
son cannot,  without  danger,  be  brought  before  the  judge,  the 
officer  or  person  in  whose  custody  or  power  he  or  she  is  may  state 
that  fact  in  his  return  to  the  writ,  verifying  the  same  by  affidavit. 

Sec.  13.  If  the  judge  be  satisfied  of  the  truth  of  such  allegation 
of  sipkness  or  infirmity,  and  the  return  to  the  writ  is  otherwise 
sufficient,  such  judge  may  proceed  to  decide  on  such  return,  and 
to  dispose  of  the  matter  as  if  such  party  had  been  produced  on 
the  writ,  or  the  hearing  thereof  may  be  adjourned  until  such  party 
can  be  produced. 
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Sec.  14.  The  iudge  before  whom  a  writ  of  habeas  corpus  shall 
be  returned  shall  immediately  thereafter  proceed  to  hear  and 
examine  the  return,  and  such  other  matter  as  may  be  properly 
submitted  to  his  hearing  and  consideration. 

Sec.  15.  The  party  brought  before  the  j.udge  on  the  return  of 
the  writ  may  deny  or  controvert  any  material  facts  or  matters  set 
forth  in  the  return,  or  except  to  the  sufficiency  thereof,  or  allege 
any  fact  to  show  either  that  his  or  her  imprisonment  or  detention 
is  unlawful,  or  that  he  or  she  is  entitled  to  his  or  her  discharge. 

Sec.  16.  Such  judge  shall  thereupon  proceed  in  a  summary 
manner  to  hear  such  allegation  and  proof  as  may  be  produced 
against  such  imprisonment  or  detention,  or  in  favor  of  the  same, 
and  to  dispose  of  such  party  as  the  law  and  the  justice  of  the  case 
may  require. 

Sec.  17.  Such  judge  shall  have  full  power  and  authority  to 
require  and  compel  the  attendance  of  witnesses  by  process  or 
subpoena  and  attachment,  and  do  and  perform  nil  other  acts  and 
things  necessary  to  a  full  and  fair  hearing  and  determination  of 
the  cause. 

Sec.  18.  If  no  legal  cause  be  shown  for  such  imprisonment  or 
restraint,  or  for  the  continuation  thereof,  such  judge  snail  discharge 
such  party  from  the  custody^  or  restraint  under  which  he  or  she 
is  held. 

Sec.  19.  It  shall  be  the  duty  of  such  judge,  if  the  time  during 
which  such  party  may  be  legally  detained  in  custody  has  not 
expired,  to  remand  such  party,  if  it  shall  appear  that  he  is  detained 
in  custody  by  virtue  of  the  final  judgment  or  decree  of  any  com- 
petent court  of  criminal  jurisdiction,  or  upon  any  process  issued 
upon  such  judgment  or  decree,  or  in  cases  of  contempt  of  court. 

Sec.  20.  If  it  appear  upon  the  return  of  the  writ  of  habeas 
corpus,  that  the  prisoner  is  in  custody  by  virtue  of  the  process 
from  any  court  in  the  territory,  or  judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  of  the  following  cases,  subject 
to  the  restrictions  of  the  last  preceding  section.  First.  When  the 
jurisdiction  of  such  court  or  officer  has  been  exceeded.  Second. 
When  the  imprisonment  was  at  first  lawful,  yet  by  some  act,  omis- 
sion, or  event,  which  has  taken  place  afterwards,  the  party  has 
become  entitled  to  be  discharged.  Third.  When  the  process  is 
defective  in  some  matter  of  substance  required  by  law,  rendering 
such  process  void.  Fourth.  When  the  process,  tnough  proper  in 
form,  has  been  in  a  case  not  allowed  by  law.  Fifth.  When  the 
person  having  the  custody  of  the  prisoner  is  not  the  person  allowed 
by  law  to  detain  him.  Sixth.  Where  the  imprisonment  is  not 
authorized  by  any  judgment,  order,  or  decree  of  any  court,  nor 
by  any  provision  of  law.  Seventh.  Where  a  party  is  committed  on 
a  criminal  charge,  without  reasonable  or  probable  cause. 

Sec.  21.  If  any  person  be  committed  to  prison,  or  he  be  in 
62 
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custody  of  any  officer,  on  any  criminal  charge,  by  virtue  of  any 
-warrant  or  commitment  of  a  justice  of  the  peace,  such  person  shall 
not  be  discharged  from  such  imprisonment  or  custody  on  the 
grounds  of  any  defect  of  form  in  such  warrant  or  commitment. 

Sec.  22.  If  it  shall  appear  to  the  judge  by  affidavit,  or  upoQ 
the  hearing  of  the  matter,  or  otherwise  upon  the  implication  of 
the  process  or  warrant  of  commitment,  and  such  other  papers  in 
the  proceedings  as  may  be  shown  to  such  judge,  that  the  party  is 
guilty  of  criminal  offence,  or  ought  to  be  discharged,  such  judge, 
although  the  charge  be  defectively  or  insubstantially  set  forth  in 
such  process  or  warrant  of  commitment,  shall  cause  the  complain- 
ant or  other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  shall  be  ordered,  to  testify  before  such  judge;  and 
upon  the  examination  he  shall  discharge  such  prisoner,  or  let  him 
or  her  to  bail  (if  the  offence  be  bailable),  or  recommit  him  or  her 
to  custody,  as  may  be  just  and  legal. 

Sec.  23.  Whenever  any  person  may  be  imprisoned  or  detained 
in  custody  on  any  criminal  charge  for  want  of  bail,  such  person 
shall  be  entitled  to  a  writ  of  habeas  corpus,  for  the  purpose  of 
giving  bail,  upon  avering  that  fact  in  his  petition,  without  alleging 
Uiat  he  or  she  is  illegally  confined. 

Sec.  24.  Any  judge  before  whom  any  person  who  has  been 
committed  on  a  criminal  charge  shall  be  brought  on  a  writ  of 
habeas  corpus,  if  the  same  be  bailable,  may  take  a  recognizance 
from  such  person,  as  in  other  cases,  and  shall  file  the  same  in  the 
proper  court  without  delay. 

Sec.  25.  If  any  person  brought  before  the  judge  on  return  of 
the  writ  be  not  entitled  to  his  or  her  discharge,  and  be  not  bailed, 
where  such  bail  is  allowable,  such  judge  shall  remand  him  or  her 
to  custody,  or  place  him  or  her  under  the  restraint  from  which  he 
or  she  was  taken,  if  the  person,  under  whose  custody  or  restraint 
he  or  she  was,  be  legally  entitled  thereto.  UfU 

Sec.  26.  In  cases'  wnere  any  party  is  held  under  illegal  re- 
straint or  custody,  or  any  other  person  is  entitled  to  the  restraint 
or  custody  of  such  party,  such  judge  may  order  such  party  to  be 
committed  to  the  restraint  or  custody  of  such  person  as  is  by  law 
entitled  thereto. 

Sec.  27.  Until  judgment  be  given  on  the  return,  the  judge 
before  whom  any  party  may  be  brought  on  such  writ  may  commit 
him  or  her  to  the  custody  of  the  sheriff  of  the  county,  or  place  him 
or  her  in  such  care  or  under  such  custody  as  his  or  her  age  or 
circumstances  may  require. 

Sec.  28.  No  writ  of  habeas  corpus  shall  be  disobeyed  for  defect 
of  form  if  it  sufficiently  appear  therefrom  in  whose  custody  or 
under  whose  restraint  the  party  imprisoned  or  restrained  is,  the 
officer  or  person  detaining  him  or  her,  and  the  jxidge  before  whom 
he  or  she  is  brought. 
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Sec.  29.  No  person  who  has  been  discharged  by  the  order  of 
the  judge  upon  a  writ  of  habeas  corpus,  issued  pursuant  to  the 
provisions  ox  this  act,  shall  be  again  imprisoned,  restrained,  or 
kept  in  custody,  for  the  same  cause,  except  in  the  following  cases : 
First,  If  he  or  she  shall  have  been  discharged  from  custody,  on  a 
criminal  charge,  and  be  afterwards  committed  for  the  same  ofifence 
by  legal  order  or  process.  Second.  If  after  a  discharge  for  defect 
of  proof,  or  for  any  defect  of  the  process,  warrant,  or  commitment 
in  a  criminal  case,  the  prisoner  may  be  again  arrested,  on  suffi- 
cient proof,  and  committed  by  legal  process  for  the  same  offence. 

Sec.  30.  Whenever  it  shall  appear  by  satisfactory  proof,  by 
affidavit,  to  any  judge  authorized  oy  law  to  grant  a  writ  of  habeas 
corpus,  that  any  one  is  illegally  held  in  custody,  confinement,  or 
restraint,  and  that  there  is  good  reason  to  believe  that  such  person 
will  be  carried  out  of  the  jurisdiction  of  the  judge  before  whom 
the  application  is  made,  or  will  suffer  some  irreparable  injury 
before  compliance  with  the  writ  of  habeas  corpus  can  be  enforced, 
said  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts, 
and  directed  to  the  sheriff,  or  any  constable  of  the  county,  com- 
manding such  officer  to  take  such  person  thus  held  in  custody, 
confinement,  or  restraint,  and  bring  nim  or  them  forthwith  before 
such  judge  to  be  dealt  with  according  to  law. 

Sec.  31.  Such  judge  may  also,  if  the  same  be  deemed  neces- 
sary, insert  in  such  warrant  a  command  for  the  apprehension  of 
the  person  charged  with  such  illegal  detention  and  restraint. 

Sec.  32.  The  officer  to  whom  such  warrant  is  delivered  shall 
execute  the  same  by  bringing  the  person  or  persons  therein  named 
before  the  judge  who  may  have  directed  the  issuing  of  such 
warrant. 

Sec.  33.  The  person  alleged  to  have  such  party  under  illegal 
confinement  or  restraint  may  make  return  to  such  warrant  as  in 
case  of  a  writ  of  habeas  corpus,  and  the  same  may  be  denied,  and 
like  allegations,  proofs,  and  trial  be  had  thereon  as  upon  the  return 
to  a  writ  of  habeas  corpus. 

Sec.  34.  If  such  party  be  held  under  illegal  restraint  or  cus- 
tody, he  or  she  shall  be  discharged,  and  if  not,  he  or  she  shall  be 
restored  to  the  custody  of  the  person  entitled  thereto,  or  left  at 
liberty,  as  the  case  may  require. 

Sec.  35.  All  writs,  warrants,  processes,  and  subpoenas,  author- 
ized by  the  provisions  of  this  act,  shall  be  issued  by  the  clerk  of 
the  court,  and  (except  subpoenas)  sealed  with  the  seal  of  the  court, 
and  shaU  be  served  and  returnea  forthwith,  unless  the  judge  shall 
specify  a  particular  time  for  any  such  return. 

Sec.  3o.  If  any  judge,  after  a  proper  application  is  made, 
shall  refuse  to  grant  an  order  for  a  writ  of  habeas  corpus,  or  if  the 
officer  or  person  to  whom  such  writ  is  directed  shall  refuse  obedi- 
ence to  the  command  thereof,  he  or  they  shall  forfeit  and  pay  to 
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the  person  aggrieved  a  sum  uot  exceeding  five  thousand  dollars,  to 
be  recovered  by  an  action  of  debt  in  any  court  having  cognizance 
thereof. 

Sec.  37.  Any  person  having  in  his  custody,  or  under  his  re- 
straint or  power,  any  person  for  whose  relief  a  writ  of  habeas  cor- 
pus shall  have  been  duly  issued,  pursuant  to  the  provisions  of  this 
act,  who,  with  the  intent  to  elude  the  service  of  such  writ,  or  to 
avoid  the  effect  thereof,  shall  transfer  such  person  to  the  castody 
of  another,  or  shall  place  him  or  her  under  tne  power  or  control  of 
another,  or  shall  conceal  or  exchange  the  place  of  his  or  her  con- 
finement or  restraint,  or  shall  remove  him  or  her  without  the 
jurisdiction  of  such  j  udge,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  a  sum  not  exceeding 
five  thousand  dollars,  nor  less  than  one  thousand  dollars. 

Sec.  38.  Every  person  who  shall  knowingly  aid  or  assist  in 
the  commission  of  any  offence  specified  in  the  last  preceding  sec- 
tion, shall  be  deemed  guilty  of  a  misdemeanor,  and  punished  as 
in  the  last  preceding  section. 

Sec.  39.  Every  person  convicted  of  any  offence  under  the  pro- 
visions of  the  last  preceding  section,  in  addition  to  the  punishment 
therein  mentioned,  may  also  be  imprisoned  in  the  county  jail  for 
a  term  not  exceeding  one  year. 


CHAPTER  XXX. 


IMPRISONMENT  FOR  DEBT. 


Section  1.  There  shall  be  no  imprisonment  for  debt  in  this 
territory ;  and  all  laws  or  parts  of  acts  conflicting  herewith  are 
hereby  repealed. 


CHAPTER  XXXI. 


INSANE. 


Sec.  1.  Three  commissioners  to  be  elected  hy  ike  legislature^  to 

have  direction  over  insane. 
Sec,  2.  Commissioners  to  hold  office  for  two  years. 
Sec.  3.  Commissioners  to  take  oath  and  give  bond. 
Sec.  4.  Commissioners  to  meet  and  organize. 
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See.  6,  Secretary  to  preserve  proceedings  of  board;  contracts — 
how  executed. 

Sec.  6.  Commissioners  to  prescribe  rules  for  the  custody  of  insane 
and  to  advertise  for  sealed  proposals. 

See.  7.  Commissioners  to  contractwithtowestbidder  for  care  and 
maintenance  of  insane. 

Sec.  8.  One  of  commissioners  to  visit  and  inspect  insane  once  in 
three  months. 

Sec.  9.  Commissioners  to  certify  amount  due  for  maintenance 
of  insane  to  auditor. 

Sec.  10.  Contractor  to  provide  a  suitable  building  for  insane. 

Sec.  11.  JProbate  judge  or  county  commissioners  to  have  insane 
person  brought  before  him,  to  summon  jury;  pro- 
ceedings thereon. 

Sec.  IS.  Commissioners  may  annul  contract  and  relet  it. 

Sec.  IS.  District  attorney  to  sue  for  and  collect  amount  expended 
for  maintenance,  ^c,  of  lunatic. 

Sec.  14"  Poy  dnd  allowance  of  commissioners. 

Sec.  15.  Commissioners  to  certify  amount  to  auditor. 

See.  16.  Fees  of  probate  judge  or  county  commissioners  for  ex- 
amination. 

Sec.  17.  Fees  of  sheriff  for  services. 

See.  IS.  Commissioners  to  report  to  legislature  ;  governor  to  fll 
vacancy. 

Sec.  19.  Appropriation  to  carry  this  act  into  effect. 

Section  1.  There  shall  be  elected  during  the  present  session 
of  the  legislative  assembly  of  the  territory  of  Montana,  and  bienially 
at  each  regular  session  thereof,  by  the  legislative  assembly,  in  joint 
convention  assembled,  one  commissioner  from  each  of  the  judicial 
districts,  as  the  same  are  or  may  be  established  by  law  in  this 
territory,  who  shall  constitute  the  board  of  commissioners  for  the 
insane  of  Montana  Terrritory,  and  who  shall  exercise  the  powers 
and  perform  the  duties  hereinafter  mentioned.    * 

Sec.  2.  Said  commissioners  shall  hold  their  offices  respectively 
for  the  term  of  two  years,  and  until  their  successors  shall  be  elected 
and  qualified. 

Sec.  3.  It  shall  be  the  duty  of  the  secretary  of  the  legislative 
council,  immediately,  to  notify  the  persons  who  may  be  elected 
under  the  provisions  of  this  act,  of  their  election,  by  transmitting 
to  each  of  them,  by  the  most  speedy  and  reliable  means,  a  copy 
of  the  proceedings  of  such  joint  convention  relating  to  said  elec- 
tion ;  and  the  person  so  elected  shall,  within  ten  days  after  such 
election,  take  and  subscribe  to  the  following  oath  :  I,  A.  B.,  do 
solemnly  swear  that  I  will  truly  and  faithfully  discharge  the 
duties  of  a  member  of  the  board  of  commissioners  for  the  insane  of 
Montana  Territory;  that  I  will  carefully  guard  against  any  and 
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all  improper  expenditures  of  money  in  all  transactions  connected 
with  8aid  boara  ;  and  that  I  am  not  now,  and  will  not  be  during 
the  continuance  of  my  official  term,  directly  or  indirectly  inter- 
ested in  any  bid  or  contract  made  by  said  board.  Who  shall  give 
a  joint  bond  in  good  and  sufficient  security  for  the  faithful  per- 
formance of  their  duty,  in  the  sum  of  twenty  thousand  dollars, 
which  oath  and  bond  shall  be  filed  with  the  secretary  of  the 
territory. 

Sec.  4.  It  shall  be  the  duty  of  the  board  of  commissionen 
aforesaid,  as  soon  as  practicable  after  taking  the  oath  aforesaid, 
and  within  forty  days  after  their  election,  to  meet  at  any  place 
within  the  judicial  districts  they  may  agree  upon,  and  shall  or- 
ganize by  electing  one  of  their  number  as  president,  and  one  of 
them  as  secretary  of  said  board. 

Sec.  6.  The  secretary  shall  keep  and  preserve  written  minutes 
of  all  proceedings  of  said  board,  and  shall  deliver  the  same  to  his 
successor,  and  each  one  of  said  commissioners  shall  have  one  vote 
in  determining  any  question  or  transacting  any  business  by  said 
board,  and  all  contracts  of  said  board  shall  be  executed  in  the 
name  of  the  territory  of  Montana,  by  the  president  and  secretary 
of  such  board. 

Sec.  6.  The  said  commissioners  shall  have  the  power  to  pre- 
scribe all  necessary  rules  for  the  proper  custody,  maintenance, 
and  treatment  of  all  persons  adjudged  insane,  as  hereinafter  pro- 
vided, within  this  territory;  and  it  shall  be  their  duty  to  publish 
the  same,  inviting  sealed  proposals,  within  a  period  of  thirty  days 
thereafter,  for  the  custody,  maintenance,  and  treatment  of  such 
insane  persons  in  accordance  with  such  rules ;  which  publication 
shall  be  made  in  some  newspaper  published  in  each  one  of  said 
districts  in  which  a  newspaper  shall  be  published,  and  the  first 
number  of  which  newspaper  containing  such  publication  shall  be 
published  at  least  thirty  days  before  any  contract  shall  bo  made 
by  said  commissipners  by  virtue  of  this  act.  All  proposals  tendered 
in  pursuance  of  said  publication  shall  be  accompanied  by  a  bond 
in  the  sum  of  twenty-five  thousand  dollars,  with  sufficient  sureties, 
to  be  approved  by  the  president  of  said  board,  conditioned  for  the 
faithful  performance  of  the  terms  of  the  contract  in  case  such 
proposal  shall  be  accepted,    f 

Sec.  7.  Said  commissioners  shall  canvass  all  proposals  received 
in  accordance  with  said  publication,  and  they  are  hereby  au- 
thorized and  empowered  to  contract  on  behalf  and  in  the  name  of 
the  territory  of  Montana,  with  the  lowest  and  best  bidder,  for  the 
care,  custody,  and  maintenance  of  such  insane  persons,  in  accord- 
ance with  the  requirements  published  as  aforesaid  ;  but  said  com- 
missioners shall  have  and  reserve  the  power  to  reject  any  and  all 
of  such  proposals ;  and  such  contracts  shall  require  the  person  or 
persons  entering  into  the  same  to  receive  all  persons  adjudged 
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insane  and  delivered  to  him  or  them,  as  hereinafter  provided ;  and 
to  keep,  maintain,  and  treat  them  in  accordance  witn  the  require- 
ments of  said  commissioners ;  and  shall  specify  the  compensation 
agreed  upon  for  each  of  such  insane  persons. 

Sec.  8.  Said  commissioners  shall,  at  all  times,  have  free  access 
to  said  insane  persons,  and  it  is  hereby  made  their  duty  to  elect 
one  of  their  board,  whose  duty  it  shall  be  to  visit  and  inspect  the 
condition  of  all  insane  persons  provided  for  by  this  act,  at  least 
once  in  three  months. 

Sec.  9.  The  said  commissioners  shall,  upon  the  application  of 
the  person  or  persons  having  the  custody  of  said  insane  persons, 
under  such  contract,  at  the  end  of  each  quarter,  certify  to  the 
territorial  auditor  ihe  amount  due  to  such  person  therefor ;  and  it 
shall  be  the  duty  of  such  auditor  to  draw  his  warrant  upon  the 
territorial  treasurer  for  such  amount,  payable  out  of  the  moneys 
hereinafter  appropriated. 

Sec.  10.  Tne  said  contract  shall  require  the  person  or  persons 
entering  into  the  same  to  provide  and  keep  a  secure  and  suitable 
building  for  the  safe  and  proper  keeping  of  such  insane  persons 
in  the  manner  prescribed  by  said  commissioners ;  and  such  person 
shall  immediately  transmit  and  cause  to  be  filed  in  the  office  of 
the  probate  judge  in  each  county  in  the  territory  a  notification  of 
the  place  at  which  insane  persons  from  such  county  shall  be  de- 
livered for  safe  keeping  and  treatment  under  the  provisions 
hereof. 

Sec.  11.  From  and  after  the  passage  of  this  act,  it  shall  be 
the  duty  of  the  probate  judge,  or,  in  his  absence  or  inability  to 
a<^t,  the  chairman  of  the  boards  of  the  county  commissioners  of 
the  several  counties  of  this  territory,  upon  the  application  of  any 
person  under  oath,  setting  forth  that  any  person,  by  reason  of  in- 
sanity, is  unsafe  to  be  at  Targe,  or  is  suffering  under  mental  de- 
rangement, to  cause  the  said  person  to  be  brought  before  him  at 
sacn  time  and  place  as  he  may  direct,  and  the  said  judge  or  com- 
missioner shall  also  cause  to  appear,  at  the  same  time  and  place, 
a  jury  of  three  citizens  of  his  county,  one  of  whom  shall  be  a 
licensed  practising  physician,  who  shall  proceed  to  examine  the 
person  alleged  to  oe  insane,  and  if  such  jury,  after  careful  ex- 
amination, shall  certify,  upon  oath,  that  the  charge  is  correct,  and 
the  said  probate  judge  or  commissioner  is  satisfied  that  such  per- 
son, by  reason  of  insanity,  is  unsafe  to  be  at  large,  or  is  incom- 
petent to  provide  for  his  or  her  own  proper  care  and  support,  and 
has  no  property  applicable  to  such  purpose,  and  has  no  Kindred  in 
the  degree  of  husband  or  wife,  father  or  mother,  children,  or 
brother  or  sister,  living  within  this  territory,  of  sufficient  means 
and  ability  to  provide  for  such  care  and  maintenance,  or  if  he  or 
she  have  such  kindred  within  the  territory,  and  such  kindred 
fail  or  refuse  to  properly  care  for  and  maintain  such  insane  per- 
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80D,  such  judge  or  county  commissioner  shall  make  out  duplicate 
warrants,  reciting  such  facts,  and  place  them  in  the  hands  of  the 
sheriff  of  said  county,  who  shall  immediately,  in  compliance 
therewith,  convey  the  person  or  persons  therein  named,  and  de- 
liver him,  her,  or  them,  to  the  contractor  aforesaid,  at  the  place 
designated  in  the  notification  herein  required,  and  such  contractor 
shall  acknowledge,  by  endorsement  in  writing,  upon  the  back 
of  each  of  said  warrants,  the  delivery  of  such  persons  de- 
scribed therein  to  him,  and  the  date  thereof;  and  such  sheriff 
shall  return  one  of  said  warrants  to  the  oflBcer  issuing  the  same, 
and  forward  the  other  to  the  secretary  of  the  board  of  commis- 
sioners aforesaid,  who  shall  file  and  preserve  the  same. 

Sec.  12.  In  case  such  contractor  shall  fail  to  perform  his  agree- 
ment, said  commissioners  may  declare  said  contract  annulled,  and 
may  proceed  to  re-advertise  and  re-let  the  same,  in  the  meantime 
provide  for  the  custody  and  care  of  such  insane  persons  as  may 
be  under  the  care  of  such  contractor,  and  such  contractor  and  his 
sureties  shall  be  liable  for  all  damages  sustained  by  reason  of  such 
failure. 

Sec.  13.  The  district  attorneys  of  the  several  districts  of  this 
territory  shall,  at  the  request  of  the  said  board  of  commissioners, 
sue  for,  recover,  and  collect  from  the  property  of  any  insane  per- 
son maintained  under  the  provisions  hereof,  sent  from  anv  county 
in  such  district,  or  from  any  person  or  persons  legally  bound  to 
support  such  insane  person  or  persons,  the  amount  expended  in 
the  arrest,  examination,  and  transportation  of  such  insane  per- 
son, and  in  his  or  her  custody,  maintenance,  and  treatment. 

Sec.  14.  Said  commissioners  shall  each  be  allowed  the  sum  of 
six  dollars  for  each  day  they  may  be  actually  and  necessarily  en- 
gaged in  the  discharge  of  their  duties  as  herein  prescribed,  and 
twenty  cents  for  eacn  mile  actually  and  necessarily  travelled  by 
them  in  the  performance  of  such  duties. 

Sec.  15.  Said  commissioners  shall  certify  to  the  territorial 
auditor  such  amounts  as  may  be  payable  for  expenses  incurred  by 
virtue  hereof,  and  the  auditor  shall  draw  his  warrant  upon  the 
territorial  treasurer  therefor. 

Sec.  16.  There  shall  be  allowed  to  the  probate  judge  or  com- 
missioner the  following  fees:  For  the  examination,  to  include 
all  necessary  entries,  three  dollars;  for  each  warrant  issued, 
one  dollar. 

Sec.  17.  And  there  shall  be  allowed  to  the  sheriff  the  follow- 
ing fees :  For  arresting  and  bringing  the  person  charged  with 
insanity  before  the  probate  judge,  or,  in  the  absence  of  the  judge, 
the  ^chairman  of  the  county  commissioners,  and  subpoenaing  wit- 
nesses, the  same  fees  as  are  allowed  by  law  in  other  cases ;  for 
taking  an  insane  person  to  the  place  designated  by  the  probate 
^udge  or  chairman  aforesaid,  five  dollars  per  day  for  the  time 
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necessarily  employed,  and  twenty  cents  for  each  mile  necessarily 
travelled,  and  all  necessary  disbursements  for  the  support  of 
the  insane  person,  to  be  audited  by  the  county  commissioners 
and  paid  out  of  the  county  treasury  of  the  county  in  which 
said  person  shall  be  adjudged  insane. 

Sec.  18.  It  shall  be  the  duty  of  said  board  of  commissioners 
to  make  full  report  of  all  their  proceedings  under  this  act  to  the  legis- 
lative assembly  at  such  regular  session  thereafter ;  and  in  case 
a  vacancy  occurring  in  said  board  during  a  recess  of  the  as* 
sembly,  the  governor  shall  designate  some  suitable  person  to 
fill  such  vacancy  until  the  next  meeting  of  the  legislative  as- 
sembly. 

Sec.  19.  The  sum  of  fifteen  thousand  dollars  is  hereby  appro- 
priated out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated, for  the  purpose  of  carrying  out  the  provisions  of  this 
act  during  the  years  commencing  January  Ist,  1870,  and  Jan- 
uary 1st,  1871. 

CHAPTER  XXXII. 

INFANTS. 

Section  1.  That  all  male  persons  of  the  age  of  twenty-one 
years,  and  all  females  of  the  age  of  eighteen  years,  and  who  are 
under  no  legal  disability,  shall  be  capable  of  entering  into  any 
contract,  and  shall  be,  to  all  intents  and  purposes,  held  and  con- 
sidered to  be  of  lawful  age. 

CHAPTER  XXXIIL 

INTEREST. 


See.  1.  Legal  rate  of  interest 

Sec.  i.  Creditors  aUowed  to  collect  ten  per  cent,  interest  in  cer- 
tain cases. 

Sec.  S.  Parties  may  agree  to  higher  rate  of  interest ;  agreement 
to  be  enforced  by  courts. 

Section  1.  The  legal  rate  of  interest  on  the  forbearance  or 
loan  of  any  money,  when  there  is  no  agreement  between  the  par- 
ties, as  specified  in  section  three  of  this  act,  shall  be  ten  per 
centum  per  annum. 

Sec.  2.  Creditors  shall  be  allowed  to  collect  and  receive  inter- 
est when  there  is  no  agreement  as  to  the  rate  thereof,  at  the  rate 
of  ten  per  cent,  per  annum  for  all  moneys  after  they  become  due, 
63 
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on  any  bond,  bill,  promissory  note,  or  other  instrument  of  writing, 
and  on  any  judgment  rendered  before  any  court  or  magistrate 
authorized  to  enter  up  the  same,  within  the  territory,  from  the 
day  of  entering  up  such  judgment  until  satisfaction  of  the  same 
be  made ;  likewise  on  money  lent,  or  money  due  on  the  settlement 
of  accounts,  from  the  day  of  such  settlement  of  accounts,  between 
the  parties,  and  ascertaining  the  balance  due ;  on  money  received 
to  the  use  of  another,  and  retained  without  the  owner's  know- 
ledge, and  on  money  withheld  by  an  unreasonable  and  vexatioos 
delay. 

Sec.  3.  The  parties  to  any  bond,  bill,  prooiissory  note,  or 
other  instrument  of  writing,  may  stipulate  therein  the  payment 
of  a  greater  or  higher  rate  of  interest  than  ten  per  centum  per 
annum,  and  any  such  stipulation  contained  in  any  such  instra- 
ment  of  writing  may  be  enforced  in  any  court  of  law  or  equity 
of  competent  jurisdiction  in  this  territory.  And  when  any  in- 
strument provides  for  a  certain  rate  of  interest,  from  date  until 
paid,  or  after  due  until  paid,  or  in  words  to  like  effect,  it  shall  be 
construed  to  mean  interest  at  the  stipulated  rate  until  the  same  is 
paid. 


CHAPTER  XXXIV. 

IRRIGATION — ^WATER-RIQHTS. 

Sec.  1.  Any  person  or  oanvpany  holding  land  entitled  to  water 

for  irrigation. 
Sec.  S,  Persona  to  have  right  ofvxiyfor  ditch  or  canal. 
Sec,  S,  Right  to  extend  only  so  far  as  is  necessary. 
See,  4'  Date  of  appropriation  to  determine  rights. 
Sec.  5.    Water  to  oe  made  available  vrithoiU  injury  to  prior  op- 

propriator. 
Sec,  6.  Person  digging  ditch  to  he  liable  for  damaae. 
Sec.  7.  This  act  not  to  interfere  with  rig/Us  acquired)  itspaaagt 
Sec.  8.  This  act  not  to  prevent  use  ofuHiterfor  mining ,  ^c. 
Sec.  9.  Persons  constructing  ditches  across  roads  to  repair  sam. 
Sec.  10.  Penalty  for  violating  preceding  section. 
Sec.  11.  Bights  of  persons  to  be  governed  by  local  law,  rides,  and 

customs,  decisions  of  supreme  court,  ^c. 

Section  1.  That  any  person  or  persons,  corporation  or  com- 
pany, who  may  have  or  hold  a  title,  or  possessory  right  or  title, 
to  any  agricultural  lands  within  the  limits  of  this  territory,  as  de- 
fined by  the  organic  act  thereof,  shall  be  entitled  to  the  use  and 
and  enjoyment  of  the  waters  of  the  streams  or  creeks  in  said  ter- 
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ritory  for  the  purposes  of  irrigation  and  making  said  land  avail- 
able for  agricultural  purposes  to  the  full  extent  of  the  soil  thereof. 

Sec.  2.  That  when  any  person  or  persons,  corporation  or  com- 
pany, owning  or  holding  land  as  provided  in  section  one  of  this 
act,  shall  have  no  available  water  facilities  upon  the  same,  or 
whenever  it  may  be  necessary  to  raise  the  waters  of  said  stream 
or  creek  to  a  sufficient  height  to  so  irrigate  said  land,  or  when- 
ever such  lands  are  too  far  removed  from  said  stream  or  creek  to 
80  use^  the  waters  thereof  as  aforesaid,  such  person  or  persons, 
corporation  or  company,  shall  have  the  right  of  way  through  and 
over  any  tract  or  piece  of  land  for  the  purposes  of  conducting  and 
conveying  said  water  by  means  of  ditches,  dykes,  flumes,  or  canals, 
for  the  purpose  aforesaid. 

Sec.  3.  That  such  right  to  so  dig  and  construct  ditches,  dykes, 
flumes,  and  canals,  over  and  across  tne  lands  of  another,  shall  only 
extend  to  so  much  digging,  cutting,  or  ezcayations  as  may  be 
necessary  for  the  purposes  required. 

Sec.  4.  That  in  all  controversies  respecting  the  rights  to 
water,  under  the  provisions  of  this  act,  the  same  shall  be  deter- 
mined by  the  date  of  the  appropriation,  as  respectively  made  by 
the  parties. 

Sec.  5.  That  the  waters  of  the  streams  or  creeks  of  the  terri- 
ritory  may  be  made  available  to  the  full  extent  of  the  capacity 
thereof  for  irrigating  purposes,  without  regard  to  deterioration 
in  quality  or  diminution  in  quantity,  so  that  the  same  do  not 
materially  affect  or  impair  the  rights  of  the  prior  appropriator ; 
but  io  no  case  shall  the  same  be  diverted  or  turned  fi'om  the 
ditches  or  canals  of  such  appropriator,  so  as  to  render  the  same 
unavailable. 

Sec.  6.  That  any  person  or  persons,  corporation  or  company,, 
damaging  or  injuring  the  lands  or  possessions  of  another,,  by 
reason  of  cutting  or  digging  ditcnes  or  canals,  or  erecting 
flumes,  as  provided  by  section  two  of  this  act,  the  party  so  com- 
mitting such  injury  or  damage  shall  be  liable  to  the  party  so 
injured  therefor. 

Sec.  7.  That  this  act  shall  not  be  so  construed  as  to  impair, 
or  in  any  way  or  manner  interfere  with,  the  rights  of  parties  to 
the  use  of  the  water  of  such  streams  or  creeks  acquired  before  its 
passage. 

Sec.  8.  That  this  act  shall  not  be  so  construed  as  to  prevent  or 
exclude  the  appropriators  of  the  waters  of  the  said  streams  or 
creeks  for  mining,  manufacturing,  or  other  beneficial  purposes,  and 
the  right  also  to  appropriate  the  same  is  hereby  equally  recognized 
and  declared. 

Sec.  9.  That  any  person  or  persons,  corporation  or  company, 
who  may  dig  and  construct  ditches,  dykes,  flumes,  or  canals,  over 
or  across  any  public  roads  or  highways,  or  who  use  the  waters  of 
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such  ditches,  dykes,  flumes,  or  canals,  shall  be  required  to  keep  the 
same  in  good  repair  at  such  crossings  or  other  places  where  the 
water  from  any  such  ditches,  dykes,  flumes,  or  canals,  may  flow 
over,  or  in  any  wise  injure,  any  roads  or  highways,  either  by 
bridging  or  otherwise. 

Sec.  10.  Any  person  or  persons  ofiending  against  section  nine 
of  this  act,  on  conviction  tnereof,  shall  forfeit  and  pay  for  ev^ry 
such  offence  a  penaltv  of  not  less  than  twenty-flve  dollars,  nor  more 
than  one  hundred  dollars,  to  be  recovered,  with  costs  of  suit,  in 
civil  action,  in  the  name  of  the  territory  of  Montana,  before  any 
court  having  jurisdiction;  one  half  of  the  fine  so  collected  shall 
be  paid  into  the  county  treasury  for  the  benefit  of  the  common 
schools  of  the  county  in  which  the  offence  was  committed,  and 
the  other  half  shall  be  paid  to  the  person  or  persons  informing 
the  nearest  magistrate  that  such  offence  has  been  committed.  All 
such  fines  and  co^ts  shall  be  collected  without  stay  of  exectttion, 
and  such  defendant  or  defendants  may,  by  order  of  the  court,  be 
confined  in  the  county  jail  until  such  fine  and  costs  shall  have  been 
paid. 

Sec.  11.  That  in  all  controversies  respecting  the  right  to  water 
in  this  territory,  whether  for  mining,  manufacturing,  agriculture, 
or  other  useful  purpose,  the  rights  of  the  parties  snail  be  deter- 
mined by  the  dates  of  appropriation  respectively,  with  the  modifi- 
cations heretofore  existing  under  the  local  laws,  rules,  or  customs 
and  decisions  of  the  supreme  court  of  the  territory. 


CHAPTER  XXXV. 


JAILS   AND   PRISONERS. 


Sec.  1.  A  jail  shall  be  built  in  each  county. 

Sec.  £.  County  commissioners  to  have  direction  of  jail  and  treat- 
ment of  prisoners. 

Sec.  S.  Sheriff  to  have  custody  of  jail  and  prisoners,  to  fumUh 
sustenance,  clothing,  ^c. 

Sec.  4.  Sheriff  may  appoint  a  jailer. 

Sec.  6.  In  case  of  death  or  resignation  of  sheriff,  jailer  to  have 
charge. 

Sec.  6.  Penalty  for  defrauding  prisoners. 

Sec.  7.  Sheriff  to  make  return  to  county  commissioners  of  prison- 
ers in  jail — when. 

See.  8.  Persons  in  custody  of  United  States  authorities  may  be 
committed  to  jaU  on  payment  of  fees,  4^c. 
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Sec.  9.  Priaonera  confined  for  iruibility  to  pay  fines,  ^c,  may  be 
hired  out;  earnings — how  disposed  of. 

Sec.  10,  Governor,  for  sufficient  reasons,  may  order-  prisoners 
removed  to  another  jail. 

Sec  11.  Expenses  to  be  paid  by  county  from,  whence  removed. 

Sec.  12.  Sheriff  to  convey  prisoners  to  penitentiary. 

Sec.  IS.  Convicts  sentenced  to  imprisonment  may  be  compelled  to 
labor  during  their  term. 

Sec.  14,.  Such  labor  to  be  done  under  direction  of  county  commis- 
sioners. 

Sec.  16.  Corporate  authorities  of  cities  authorized  to  work  or  em- 

)y  criminals. 

Sec.  16.   Oflicers  emjfowered  to  chain  jxrisoners  to  prevent  escape. 

See.  17.    unruly  prisoners — how  punished. 

Section  1.  There  shall  be  built  or  provided,  and  kept  in  good 
repair^  in  each  county,  one  common  jail,  at  the  expense  of  the 
county. 

Sec.  2.  The  county  commissioners  shall  have  the  care  of  build- 
ing, inspecting,  and  repairing  such  jail,  and  shall,  once  every  three 
months,  inquire  into  the  state,  as  respects  the  security  thereof,  and 
the  treatment  and  condition  of  prisoners,  and  shall  take  all  neces- 
sary precaution  against  escape,  sickness,  or  infection. 

Sec.  3.  The  sheriff  shall  have  the  custody  of  the  jail  in  his 
county,  and  of  the  prisoners  therein,  and  shall  keep  the  same,  per- 
sonally or  by  his  deputy,  for  whose  debts  he  shall  be  responsible, 
and  shall  furnish,  at  the  expense  of  the  proper  county,  all  neces- 
sary sustenance,  bedding,  clothing,  fuel,  and  medical  attendance 
for  the  prisoners  committed  to  his  custody,  and  the  county  com- 
missioners shall  allow  him'  reasonable  compensation  out  of  the 
county  treasury,  not  exceeding  three  dollars  per  day,  for  the  sup- 
port of  all  prisoners  confined  on  criminal  process. 

Sec.  4.  The  sheriff  may  appoint  a  jailer,  who,  in  the  absence  or 
disability  of  the  sheriff,  shall  have  the  custody  of  the  jail  and  the 
prisoners. 

Sec.  5.  In  case  of  the  death,  resignation,  or  removal  of  the 
sheriff,  the  person  provided  for  by  law  to  supply  his  place  shall 
have  charge  of  the  county  jail  of  his  proper  county,  and  all  per- 
sons by  law  confined  therein,  and  such  sneriff  or  other  officer  is 
hereby  required  to  conform,  in  all  respects,  to  the  provisions  of 
this  act. 

Sec.  6.  If  any  sheriff  or  jailer  shall  defraud  any  prisoner  of 
his  allowance,  or  shall  not  provide  a  reasonable  allowance  and  ac- 
commodation, he  shall  forfeit  fiftv  dollars  for  each  offence,  to  bo 
recovered  by  an  action  for  debt  oy  the  county  commissioners,  for 
the  use  of  the  county. 

Sec.  7.    The  sheriff,  or  other  officer  performing  the  duties  of 
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sheriff,  Bhall,  five  days  previous  to  the  opening  of  the  district  ooort 
in  the  district  in  which  his  coanty  is  situated,  return  to  the  com- 
missioners of  his  county  a  certifiea  list  of  the  names  of  all  prisoners 
then  in  his  custody,  with  the  time  and  cause  of  their  confinement, 
and  the  length  of  the  terra  for  which  they  were  committed,  and  he 
shall  also  return  to  said  commissioners,  within  five  days  after  the 
close  of  said  term  of  court,  the  name  and  cause  and  term  of  com- 
mitment of  every  prisoner  committed  during  said  term  of  court, 
and  any  jailer  who  shall  neglect  to  make  such  return,  for  every 
such  neglect  shall  pay  a  fine  not  to  exceed  fifty  nor  less  than 
twenty  dollars,  to  be  imposed  at  the  next  term  of  said  court,  on  in- 
formation of  said  commissioners  of  such  neglect,  and  such  fine  shall 
go  to  the  county. 

Sec.  8.  Persons  may  be  committed  under  the  authority  of  the 
United  States  to  any  jail  in  this  territory  upon  payment  of  the 
expenses  of  supporting  such  prisoners,  ten  dollars  per  month  to 
the  county,  for  the  use  of  the  jail,  and  all  legal  fees  to  the  jailer, 
and  the  sheriff  shall  receive  such  prisoners  and  subject  them  to 
the  same  discipline  and  treatment,  and  be  liable  for  any  neglect 
of  duty,  as  in  tiie  case  of  other  prisoners,  but  the  county,  in  no 
case,  shall  be  liable  for  the  escape  of  such  prisoner  or  prisoners. 

Sec.  9.  Whenever  any  prisoner  under  conviction  for  any  crim- 
inal offence  shall  be  confined  in  jail  for  any  liability  to  pay  any 
fine,  forfeiture,  or  costs,  or  to  procure  sureties,  the  district  court, 
upon  satisfactory  evidence  of  such  inability,  may,  in  lieu  thereof, 
confine  such  person  in  the  county  jail  at  the  rate  of  five  dollars 
per  day  until  the  forfeiture  or  costs  so  imposed  shall  be  satisfied ; 
and,  in  such  case,  the  sheriff  may  procure  chains  for  the  safe 
keeping  of  such  prisoner  or  prisoners,  and  hire  out  or  put  to  labor 
sucn  prisoner  or  prisoners,  and  shall  charge  the  earnings  of  the 
same  to  himself  for  the  sustenance  of  said  prisoners,  and  any  sur- 
plus that  may  accrue  from  such  labor  shall  be  paid  into  the  county 
treasury  to  the  credit  of  said  prisoner. 

Sec.  10.  Whenever  from  any  sufficient  cause  the  sheriff  shall 
think  it  expedient  that  the  prisoner  be  removed  from  the  jail  of 
his  county,  on  application  in  writing  to  the  governor  of  the  terri- 
tory by  the  sheriff  and  commissioners  of  such  county,  the  gover- 
nor may  order  such  prisoner  to  be  removed  to  some  other  jail, 
anywhere  within  the  territory,  there  to  be  detained  in  the  same 
manner  as  in  the  jail  from  whence  they  were  moved,  until  re- 
manded back  by  a  similar  process,  or  discharged  according  to 
law. 

Sec.  11.  All  the  expenses  of  removing  and  maintaining  pris- 
oners, incurred  under  the  preceding  section,  shall  be  defrayed  by 
the  county  from  which  they  were  so  removed. 

Sec.  12.  Within  five  days  after  the  adjournment  of  a  term  of 
court  in  each  county,  the  sheriff  shall  convey  to  the  territorial 
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penitentiary  all  prisoners  that  (shall)  have  been  sentenced  to  im- 

Erisonment  in  tne  penitentiary,  and  deliver  such  prisoners  to  the 
eeper  thereof,  in  accordance  with  the  sentence  of  the  court. 
Sec  13.  Whenever  any  person  or  persons  in  this  territory 
shall  have  been  sentenced  to  imprisonment  for  any  term  for  the 
commission  of  any  crime,  misdemeanor,  or  felony,  against  the  lawB 
of  this  territory,  or  in  violation  of  any  city  ordinance  of  any  in- 
corporated city  in  this  territory,  by  a  judgment  of  any  court  or 
judge  thereof,  justice  of  the  peace,  or  municipal  court,  or  shali 
We  been  committed  to  jail  for  any  term  in  default  of  the  pay- 
ment of  any  fine  or  penalty  imposed  by  any  such  courts  or  jus- 
tices, the  person  or  persons  so  imprisoned  may  be  required  and 
compelled  to  work  and  perform  labor  during  his  or  their  respec- 
tive terms  of  imprisonment. 

Sec.  14.  The  county  commissioners  of  anv  county  of  this  ter- 
ritory are  hereby  authorized  and  empowered  to  enforce  the  pro- 
visions of  this  act  in  their  respective  counties,  and  to  employ  any 
criminal  or  criminals  committed  to  the  jails  of  their  respective 
counties,  as  referred  to  in  the  preceding  section,  in  the  per- 
formance of  any  work  or  labor,  or  in  any  occupation  or  trade,  as 
to  them  shall  seem  proper,  such  work  to  be  carried  on  under  the 
superintendence  of  any  sheriff,  deputy  sheriff,  or  constable  of  such 
county  as  said  commissioners  may  designate ;  the  benefits,  profits, 
and  results  of  such  work  and  labor  to  be  enjoyed  and  used  are  to 
accrue  to  the  county  in  which  such  criminal  or  criminals  may  be 
confined. 

Sec  15.  The  city  council  or  authorities  of  any  incoiporated 
city  in  this  territory  are  also  authorized  to  work  or  employ  any 
prisoner  or  prisoners  committed  to  jail  for  the  violation  of  any  city 
ordinance  of  such  city,  or  in  default  of  the  payment  of  any  fine 
or  penalty  imposed  for  the  violation  of  any  ordinance  of  such  city, 
such  labor  to  be  performed  under  the  supervision  of  any  marshal, 
constable,  or  police  officer  of  such  city  as  the  authorities  may 
designate,  the  profits  and  results  of  such  labor  to  accrue  to  such 
city.  All  incorporated  cities  and  towns  of  this  territory  are  here- 
by granted  the  full  and  complete  privileges  of  this  act. 

Sec.  16.  The  officers  herein  mentioned  are  fully  authorized  and 
empowered  to  secure  and  fasten  with  chains  or  other  device  any 
prisoner  or  prisoners  in  the  performance  of  any  such  labor,  so  as 
to  prevent  tne  escape  of  such  prisoner  or  prisoners. 

Sec.  17.  Any  person  or  persons  who  may  be  put  to  labor  or 
signed  labor  to  perform,  under  the  provisions  of  this  act,  who 
shall  be  refractory  and  unruly,  who  shall  refuse  to  perform  the 
task  assigned,  who  shall  wilfully  injure  or  destroy  any  material 
given  to  be  worked  upon,  or  any  tool,  implement,  or  instrument 
whatever,  with  which  to  perform  such  labor,  or  who  shall  perform 
8uch  task  or  tasks  negligently,  may  be  placed  in  solitary  confine- 
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ment,  and  be  fed  upon  bread  aad  water,  or  sabjected  to  snch  like 
punishment  by  the  officers  having  the  same  in  charge,  until  the 
said  prisoner  or  prisoners  shall  agree  to  do  and  perform  the  labor 
assigned  in  a  satisfactory  manner,  and  with  duo  diligence  and 
care. 

CHAPTER  XXXVL 

JOIKT   RIGHTS. 

Sec.  1,  On  death  of  joint  tenant  interest  to  descend  to  heirs,  not 

to  survivor. 
Sec,  S,  Injury  by  joint  tenant  to  joint  property ;  what  action  to 

be  brought 
Sec,  S,    AU  joint  obligations  to  be  joint  and  several. 

Section  1.  If  any  partition  be  not  made  between  joint  tenants, 
the  property  of  those  who  die  first  shall  not  accrue  to  the  survivor 
or  survivors,  but  descend  or  pass  by  devise,  and  shall  be  subject 
to  debts,  dower,  charges,  &c.,  or  transmissible  to  execution  or  ad- 
ministration, and  be  considered  to  every  intent  and  purpose  in  the 
same  view  as  if  such  deceased  joint  tenants  had  been  tenants  in 
common. 

Sec.  2.  If  any  person  shall  assume  and  exercise  exclusive 
ownership  over,  or  take  away,  destroy,  lessen  in  value,  or  other- 
wise injure  or  abuse  any  property  held  in  joint  tenancy,  tenancy 
in  common,  or  co})artenary,  the  party  aggrieved  shall  have  his 
action  of  trespass  or  trover  for  the  injury  in  the  same  manner  as 
he  would  have  if  such  joint  tenancy,  tenancy  in  common,  or  co- 
partenary  did  not  exist. 

Sec.  3.  All  joint  obligations  and  covenants  shall  hereafter  be 
taken  and  held  to  be  joint  and  several  obligations  and  covenants. 

CHAPTER  XXXVII. 

JURORS. 

Sec,  1.     County  commissioners  to  select  jurors  ;  manner  ofsd^c- 

tion,  ^c. 
Sec.  S,  List  delivered  to  clerk;  who  shall  issue  venire. 
Sec.  S,   Venire  to  be  returned  to  clerk — when. 
Sec.  4.  Box  to  be  locked;  key  kept  by  clerk. 
Sec.  6,  Manner  of  drawing  ana  summoning  additional  juron. 
Sec.  6,  Selection  of  grand  jurors  ;  time  of  summons. 
Sec.  7.  Selection  of  additional  grand  jurors. 
Sec,  8.   Who  are  competent  jurors. 
Sec,  9.   Who  are  exempt  from  serving  on  jury. 
Sec.  10.  Penalty  for  non-attendance  of  jurors. 
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Section  1.  The  coanty  commissioners  of  any  county  in  which 
a  term  of  the  district  court  is  or  may  be  held  shall,  at  least  twenty 
days  prior  to  the  commencement  of  said  term  of  court,  select  the 
names  of  one  hundred  persons  lawfully  qualified  to  serve  as  jurors, 
from  the  county  assessor's  books  of  the  county,  provided  that 
number  of  names  are  contained  in  such  assessor's  Dook,  and  the 
names  of  the  persons  so  selected,  after  being  written  on  separate 
slips  of  paper,  shall  be  deposited  in  a  box  to  be  provided  for  such 
purpose,  and  from  the  names  so  deposited  the  county  commis- 
sioners shall  alternately  draw  the  names  of  eighteen  persons,  who 
shall  be  summoned  as  trial  jurors  for  the  next  ensuing  term  of 
such  district  court. 

Sec.  2.  The  list  of  names  so  drawn  and  certified  to  by  the 
clerks  of  the  county  commissioners  as  selected  by  them,  shall 
thereupon  be  delivered  to  the  clerk  of  the  court  from  (for)  which 
such  jury  may  be  drawn.  The  clerk,  upon  the  receipt  of  the 
same,  shall  immediately  issue  a  venire  directed  to  the  sheriff  of 
the  county,  commanding  him  to  summon  the  persons  so  named  as 
trial  jurors  for  such  term  of  court,  and  the  sneriff  shall  summon 
such  named  persons  at  least  five  days  prior  to  the  commencing  of 
such  term  of  court. 

Sec.  3.  The  venire,  as  provided  for  in  section  two  of  this  act, 
shall  be  returned  to  the  clerk  of  such  court  by  the  sheriff  afore- 
said at  least  two  days  before  the  commencement  of  such  term  of 
court,  and  such  venire,  after  its  return,  shall  be  subject  to  the  in- 
spection of  any  officer  or  attorney  of  the  court. 

Sec.  A,  The  box  containing  the  residue  of  the  names  of  the 
jury  list,  as  aforesaid,  shall,  after  such  drawing,  be  locked  up  and 
the  key  deposited  with  the  clerk  of  the  court  for  which  the  jury 
is  summoned,  and  by  him  safely  kept  for  future  use  by  the  afore- 
said officer  or  as  further  proviaed  in  this  act. 

Sec.  5.  When  at  any  time  during  a  term  of  the  court  it  shall 
become  necessary  to  summon  other  jurors  than  as  hereinbefore 
provided  for,  the  clerk  shall,  in  open  court,  under  the  direction  of 
the  judge  thereof,  from  such  box  draw  a  sufficient  number  of 
names  to  constitute  additional  trial  jurors  during  such  term  of 
court :  Provided,  In  case  any  such  jurors  so  drawn  reside  at  a 
great  distance  from  the  place  where  the  court  is  held,  the  court 
may,  in  its  discretion,  dispense  with  summoning  such  juror,  and 
order  another  to  be  drawn  instead  thereof,  and  the  clerk  shall 
issue  a  venire,  directed  to  the  sheriff,  for  the  summoning  of  such 
person  as  trial  juror,  and  the  sheriff  shall  proceed  fortnwith  to 
summon  the  same  as  such  trial  juror,  and,  with  all  possible  dili- 
gence, make  return  with  his  proceeding  thereon. 

Sec.  6.     It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners of  the  county,  at  least  twenty  days  prior  to  the  assembling 
of  a  court  authorized  by  law,  to  inquire  into  public  affairs  by  the 
65 
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intervention  of  a  grand  jury^  to  select  the  names  of  twenty  per- 
sons eligible  to  serve  as  jurors,  and,  upon  a  venire  being  issued  by 
the  clerk  of  such  court,  the  sheriff  shall,  at  least  five  days  prior  tio 
the  meeting  of  the  court,  summon  said  persons  to  appear  on  the 
first  day  of  the  next  term,  and  from  such  panel  the  court  shall 
select  sixteen  persons  who  shall  constitute  sucn  grand  jury. 

Sec.  7.  Wnen,  from  any  cause,  on  the  meeting  of,  or  during 
the  term  of  a  court  authorized  by  law  to  inauire  into  public 
offences  by  the  intervention  of  a  grand  jury,  and  a  grand  jury  ie 
wanted,  and  there  is  not  a  sufficient  number  of  jurors  present,  or 
those  summoned  have  been  discharged,  a  sufficient  number  to 
complete  such  grand  jury,  or  constitute  a  new  grand  or  trial  jury, 
as  tne  case  may  be,  it  shall  be  lawful  for  such  judge  and  sheriff  to 
prepare  a  list  of  the  names  of  a  sufficient  number  of  persons  com- 
petent to  serve  as  trial  or  grand  jurors,  and  deposit  such  names 
in  a  box,  and,  at  any  time  during  the  term  of  the  court  when  a 
juror  shall  be  required,  names  of  persons  shall  be  drawn  there- 
from by  the  clerk,  as  provided  in  section  five  of  this  act. 

Sec.  8.  Any  white  male  person  of  lawful  age  who  is  a  citizen 
of  the  United  States,  a  tax  payer,  and  a  bona  fide  resident  of  the 
county,  shall  be  competent  to  serve  as  a  grand  or  trial  juror. 

Sec.  9.  The  following  persons  shall  be  exempted  from  serving 
as  grand  or  trial  jurors,  viz. :  All  priests  or  ministers  of  the  gospel, 
attorneys  and  counsellors  at  law,  practicing  physicians,  all  county, 
township,  or  territorial  officers,  editors,  and  regularly  enrolled 
firemen,  in  active  service,  not  exceeding  sixty-five  in  number  to 
each  company,  and  all  idiots  and  insane  persons.  • 

Sec.  10.  Any  person  summoned,  as  aforesaid,  to  serve  as  a 
iuror,  who  shall  fail  to  attend,  unless  excused  by  the  court,  shall 
be  fined  in  any  sum  not  exceeding  fifty  dollars,  at  the  discretion 
of.  the  court,  and  be  imprisoned  in  the  county  jail  until  such  fine 
is  paid. 


CHAPTER  XXXVIII. 

LAWS. 

(See  ante  chap.  13.) 

Sec.  1,  Laws,  ^c,  when  to  take  effect 

Sec.  2.  Laws,  (^c,  which  do  not  take  effect  immediately,  when  to 

be  in  force. 
Sec.  S.  Form  of  enacting  clause. 

Section  1.  All  acts  and  joint  resolutions  whieh  declare  that  they 
take  effect  from  and  after  their  passage  and  approval  by  the 
governor,  are  hereby  declared  to  so  take  effect  only  at  the  seat  of 
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government;  and  in  other  portions  of  the  territory  allowing 
fifteen  miles  from  the  seat  of  government  for  each  day. 

Sec.  2.  All  acts  and  joint  resolutions  which  do  not  take  effect 
from  and  after  their  passage  and  approval  by  the  governor,  shall 
take  effect  and  be  in  force  in  all  parts  of  this  territory  upon  the 
day  named  in  such  act  or  joint  resolution. 

Sec.  3.  That  all  acts  of  the  legislative  assembly  of  the  territory 
of  Montana  shall  be  designated,  known,  and  acknowledged  in  eacn 
such  act  of  said  legislative  assembly  as  follows : 

Be  it  enacted  by  the  legislative  assembly  of  the  territory  of 
Montana : 


CHAPTER  XXXIX. 

LEGISLATURE. 

(See  post  chap,  62.) 

See.  1.  Hesignations  to  be  addressed  to  the  governor — when;  to 

presiding  officer — when. 
Sec.  S.  Governor  to  issue  writ  of  election  to  fill  vacancy. 
Sec.  S.   Writ  of  election  to  be  directed  to  sheriff. 
Sec.  4-  Sheriff  shall  cause  election  to  be  held. 
Sec,  5.  Whtn  district  altered  or  divided,  how  election  to  be  held 

Section  1.  If  any  member  elected  to  either  house  of  the  legis- 
lative assembly  shall  resign  during  the  recess  thereof,  he  shall 
address  and  transmit  his  resignation,  in  writing,  to  the  governor; 
and  when  any  such  member  shall  resign  during  the  session,  he 
shall  address  his  resignation,  in  writing,  to  the  presiding  officer 
of  the  house  of  which  ne  is  a  member ;  which  shall  be  entered  on 
the  journal ;  in  which  case,  and  in  all  cases  of  vacancies  happen- 
ing or  being  declared  during  any  session  of  the  general  assembly, 
by  death,  expulsion,  or  otherwise,  the  presiding  officer  of  the 
house  in  which  such  vacancy  shall  happen  shall  immediately 
notify  the  governor  thereof. 

Sec.  2.  Whenever  the  governor  shall  receive  any  resignation 
or  notice  of  vacancy,  or  when  he  shall  be  satisfied  of  the  death  of 
any  member  of  either  house  during  the  recess,  he  shall,  without 
delay,  issue  a  writ  of  election  to  supply  such  vacancy. 

Sec.  3.  When  any  vacancy  shall  happen  in  the  council,  for  a 
district  composed  of  more  than  one  county,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of  the  county  first  named  in  the 
law  establishing  the  district ;  and  when  the  vacancy  shall  happen 
in  a  diatrict  which  shall  have  been  divided  or  altered,  after  the 
general  election  next  preceding  the  occurrence  of  such  vacancy, 
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the  writ  of  election  shall  be  directed  to  the  sheriff  of  the  county 
first  named  in  such  old  district ;  and  when  any  yacancy  shall 
happen  in  either  house,  for  any  county  which  shall  have  been 
districted  after  the  general  election  next  preceding  the  occurrence 
of  such  vacancy,  the  writ  of  election  snail  be  directed  to  the 
sheriff  of  the  old  county. 

Sec.  4.  The  sheriff  to  whom  any  writ  of  election  shall  be 
delivered  shall  cause  the  election  to  supply  such  vacancy  to  be 
held  within  the  limits  composing  the  county  or  district,  at  the 
time  of  the  next  preceding  general  election,  and  shall  issue  his 
proclamation  or  notice  for  holding  the  election  accordingly,  and 
transmit  a  copy  thereof,  together  with  a  copy  of  the  writ,  to  the 
sheriff  of  each  of  the  counties  within  which  any  part  of  such  old 
county  or  district  may  lie,  who  shall  cause  copies  of  such  notice 
to  be  set  up,  and  the  election  to  be  held  accordingly,  in  such  part 
of  their  respective  counties  as  composed  part  of  tne  old  county  or 
district,  for  which  the  election  is  to  be  held,  at  the  last  preceding 
general  election ;  and  returns  shall  be  made,  and  the  certificate 
of  election  granted,  in  all  things  as  if  no  division  had  taken 
place. 

Sec.  5.  When  any  district  or  county  shall  be  so  altered  or 
divided  during  the  term  for  which  a  member  shall  be  elected,  and 
the  new  district  or  county  shall  be  authorized  to  elect  their  mem- 
ber before  the  expiration  of  the  term  of  the  former  member,  in 
that  case  the  election  to  fill  the  vacancy  shall  be  held  for  the  dis- 
trict or  county  as  it  shall  remain  after  such  alteration  or  division, 
and  not  as  it  was  at  the  last  preceding  general  election. 


CHAPTER  XL. 


LIENS. 


Sec,  1.  Mechanics  to  have  liens;  extent  of. 

Sec,  ^.  Lien  of  sub-contractor ;  notice  of. 

See.  3,  Sub-contractor  to  file  statement — when. 

Sec.  4.  JErfvpU>yer  to  become  surety  to  sub-contractor — when. 

Sec.  6.  Notice  may  be  served  by  sheriff. 

Sec.  6.  Time  of  fling  statement  of  indebtedness  by  all  persoru 

other  than  sub-contractors. 
Sec.  7.  Recorder  to  keep  index  of  liens  filed. 
Sec.  8.  Liens  to  have  priority  in  the  order  of  filing. 
Sec.  9.  Employer's  interest  in  land  subject  to  lien;  buUdmg 

may  be  sold  and  removed. 
See.  10.   When  lien  shall  attach.    Purchaser  of  building  may 

remove  same. 
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See,  11,  Suit  may  be  brought  in  district  court,  to  enforce  lien. 

Sec.  1£.  Practice  and  pleading  same  as  in  other  cases. 

Sec.  IS.  All  persons  interested  to  be  made  parties. 

Sec.  lA.  Death  of  parties  named  in  preceding  section,  who  to  be 
madepartiea.  . 

Sec.  15.  Court  shall  ascertain  amount  of  inddtedness. 

Sec.  16.  Judgment  by  default — wheti. 

Sec.  17.  Judgmjent  wliere  no  personal  service  had. 

Sec.  18.  Judgment  when  personal  service  had. 

Sec.  19.  Execution  to  be  a  special  fieri  facias. 

Sec.  SO.   When  suit  to  be  commenced. 

See.  21.  Who  shall  be  included  in  the  terms  "  ovmer  "  or  '* pro- 
prietor." 

Sec.  2S.  Duty  of  creditors  to  acknowledge  satisfaction  of  lien. 

See.  SS.  Satisfaction  to  be  filed  with  recorder. 

Sec.  24.  Creditor  liahUfor  not  acknowledging  satisfaction. 

Sec.  2S.  Employer  liable  to  sub-contractor  for  amount  not  paid. 

Sec.  26.   Who  to  be  considered  sub-contractors. 

Sec.' 27.  Leinsfled  under  Idaho  statute,  to  be  entitled  to  benefit 
of  this  act 

Sec.  28.  Measure  of  damage  when  contract  is  in  gold  dust 

See.  29.  Ranchmen  and  others  to  have  lien. 

Section  1.  Every  mechanic,  builder,  lumberman,  artisan,  work- 
man, laborer,  or  other  person,  who  shall  do  or  perform  any  work 
or  labor  upoD,  or  furnish  any  material,  machinery,  or  fixtures  for 
any  building,  erection,  bridge,  flume,  canal,  ditch,  mining  claim, 
qaartz  lode,  ranch,  city  or  town  lots,  or  other  improvements  upon 
land,  or  for  repairing  the  same,  upon  complying  with  the  provi^ 
eions  of  this  act,  shall  have  for  his  work  or  labor  done,  or  material, 
machinery,  or  fixtures  furnished,  a  lien  upon  such  building,  erec- 
tion, bridge,  flume,  canal,  ditch,  mining  claim,  quartz  lode,  ranch, 
city  or  town  lots,  or  other  improvements,  to  secure  the  payment 
of  such  work  or  labor  done,  or  material,  machinery,  or  fixtures 
furnished. 

Sec.  2.  Every  sub-contractor,  wishing  to  avail  himself  of  the 
benefits  of  this  act,  shall  give  notice  to  the  owner  or  proprietor,  or 
his  agent  or  trustee,  before  or  at  the  time  he  furnishes  any  of  the 
things  aforesaid,  or  performs  any  of  the  labor,  of  his  intention  to 
famish  or  perform  tne  same,  and  the  probable  value  thereof;  and 
if  afterwards  the  things  are  furnished,  or  labor  done,  the  sub-con- 
tractor shall  settle  with  the  contractor  therefor,  and  having  made 
the  settlement  in  writing,  the  same  signed  by  the  contractor,  and 
certified  by  him  to  be  just,  shall  be  presented  to  the  owner  or  pro- 
prietor, or  his  agent  or  trustee,  and  left  with  him;  and  within 
thirty  days  from  the  time  the  things  shall  have  been  furnished,  or 
the  labor  performed,  the  sub-contractor  shall  file  with  the  recorder 
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of  the  county  in  which  the  building,  erection,  or  other  improve- 
ment is  situated,  a  copy  of  the  settlement  between  bimBelf  and 
the  contractor,  which  snail  be  a  lien  on  the  build  ing,  erection,  or 
improvement  for  which  the  things  were  furnished,  or  on  which  the 
labor  was  performed,  and  shall  at  the  time  file  a  correct  descrip- 
tion of  the  property  to  be  charged  with  the  lien ;  the  correctness 
of  all  which  shall  be  verified  by  affidavit. 

Sec.  3.  In  case  the  contractor  shall  for  any  reason  fail  or  re- 
fuse to  make  and  sign  such  settlement  in  writing  with  the  sub- 
contractor when  the  same  is  demanded,  then  the  sub-contractor 
shall  make  a  just  and  true  statement  of  work  and  labor  done,  or 
things  furnisned  by  him,  giving  all  credits,  which  he  shall  presem 
to  the  owner  or  proprietor,  or  his  agent  or  trustee,  and  shall  also, 
within  said  thirty  days,  file  a  copy  of  the  same,  verified  by  affidavit, 
with  the  recorder  of  the  county  in  which  the  building,  erection,  or 
other  improvement  is  situated,  together  with  a  full  and  correct  de 
scription  of  the  property  to  be  charged  with  the  lien. 

Sec.  4.  The  certificate  of  settlement  made  as  aforesaid,  or 
statement  of  the  sub-contractor,  shall  be  a  justification  to  the  em- 
ployer in  withholding  from  the  contractor  the  amount  appearing 
thereby  to  be  due  to  the  sub-contractor  until  he  is  satined  that 
the  same  has  been  paid ;  and  the  employer  shall  become  surety  of 
the  contractor  to  the  sub- contractor  for  the  amount  due  for  such 
work  and  labor  or  things,  not,  however,  exceeding  the  value  there- 
of, as  notified  under  section  second. 

Sec.  5.  The  notice  mentioned  in  the  preceding  sections  may  be 
served  by  the  sheriff,  or  any  constable  of  the  county  in  which  such 
building,  erection,  or  other  improvement  is  situated,  and  theretnm 
thereon  of  such  sheriff  or  constable  shall  be  received  in  evidence 
without  further  proof. 

Sec.  6.  It  shall  be  the  duty  of  every,  all,  persons,  except  as  has 
been  provided  for  sub-contractors,  who  wish  to  avail  himself,  them- 
selves, of  the  benefits  of  this  act,  to  file  with  the  recorder  of  the 
county  in  which  the  building,  erection,  bridge,  flume,  canal,  ditch, 
mining  claim,  quartz  lode,  ranch,  city  or  town  lots,  or  other  im- 
provement upon  land  to  be  charged  with  the  lien,  is  situated,  and 
within  sixty  days  after  the  things  aforesaid  shall  have  been  iiir- 
nished,  or  the  work  or  labor  done  or  performed,  a  just  and  true 
account  of  the  demand  due  or  owing  to  him,  after  allowing  all 
credits  and  containing  a  correct  description  of  the  property  to  be 
charged  with  said  lien,  and  verified  by  affidavit. 

Sec.  7.  It  shall  be  the  duty  of  the  recorder  of  the  county  to 
endorse  upon  every  account  the  date  of  its  filing,  and  make  an  ah^ 
stract  thereof  in  a  book  by  him  to  be  kept  for  that  purpose,  and 
properly  indexed,  containing  the  date  of  its  filing,  the  name  of  the 
person  laying  or  imposing  the  lien,  the  amount  of  suc^  lien,  the 
name  of  the  person  against  whose  property  the  lien  is  filed,  and  the 
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description  of  the  property  to  be  charged  with  the  same,  for  all  of 
which  he  shall  receive  the  sum  of  two  dollars  from  the  person  lay- 
iDg  or  imposing  the  lien,  which  shall  be  taxed  and  collected  as  other 
costs  in  case  there  be  suit  thereon. 

Sec.£.  The  Kens  for  work  or  labor  done,  or  things  furnished, 
as  specified  in  this  act,  shall  have  pricority  in  the  order  of  filing  the 
accounts  thereof,  as  aforesaid,  ana  shall  be  preferred  to  all  'other 
liens  and  incumbrances  which  may  be  attachea  to  or  upon  the  build- 
ing, erection,  or  other  improvement,  and  to  the  land  upon  which 
the  same  is  situated,  to  the  extent  aforesaid,  or  either  of  them, 
made  subsequent  to  the  commencement  of  the  work  on  the  erec- 
tion of  said  building  or  other  improvement. 

Sec.  9.  The  entire  land,  to  the  extent  aforesaid,  upon  which 
any  such  building,  erection,  or  other  improvement  is  situated,  in- 
cluding as  well  that  part  of  said  land  which  is  not  covered  with 
such  building,  erection,  or  other  improvement,  as  that  part  thereof 
which  is  covered  with  the  same,  shall  be  subject  to  all  liens  created 
by  this  act,  to  the  extent,  and  only  to  the  extent,  of  all  the  right, 
title,  and  interest  owned  therein  by  the  owner  or  proprietor  of  such 
building,  erection,  or  other  inprovement,  for  whose  immediate  use 
or  ben^t  the  labor  was  done,  or  things  were  furnished ;  and  when 
the  interest  owned  in  such  land,  by  such  owner  or  proprietor  of 
such  building,  erection,  or  other  improvement,  is  only  a  lease-hold 
interest,  the  forfeiture  of  such  lease  for  the  non-payment  of  rent,  or 
DOD- compliance  with  any  of  the  other  stipulations  therein,  shall  not 
forfeit  or  impair  such  liens  so  far  as  concerns  the  buildings,  erec- 
tions, and  improvements  thereon  put  by  such  owner  or  proprietor 
charged  with  such  lien,  but  such  building,  erection,  or  improve- 
ment may  be  sold  to  satisfy  said  lien,  and  be  moved  within  twenty 
days  after  the  sale  thereof  by  the  purchaser. 

Sec  10.  The  liens  aforesaid,  or  work,  shall  attach  to  the  build- 
ing?, erections,  or  improvements  for  which  they  were  furnished,  or 
the  work  was  done,  in  preference  to  any  prior  lien  or  incumbrance, 
or  mortgage  upon  the  land  upon  which  said  buildings,  erections,  or 
improvements  have  been  erected  or  put ;  and  any  person  enforcing 
duch  lien  may  have  such  building,  erection,  or  improvement,  sold 
ander  execution,  and  the  purchaser  may  remove  the  same  within  a 
reasonable  time  thereafter. 

Sec.  11.  Any  person  having  a  lien  under  or  by  virtue  of  this 
act  may  bring  suit  to  enforce  tne  same,  and  to  obtain  the  benefits 
thereof,  in  the  district  court  of  the  county  wherein  the  property 
on  which  the  lien  is  attached  is  situated,  without  regard  to  its 
amount. 

Sec.  12.  The  pleadings,  practice,  process,  and  other  proceed- 
ings in  the  several  district  courts,  in  cases  arising  under  this  act, 
shall  be  the  same  as  in  ordinary  clvU  actions  and  civilproceedings 
in  said  courts,,  except  as  herein  otherwise  provided.   The  petition, 
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among  other  things,  shall  allege  the  facts  necessary  for  securing  a 
lien  under  this  act,  and  a  description  of  the  property  charged 
therewith. 

Sec.  13.  In  all  suits  under  this  act,  the  parties  to  the  contract 
shall,  and  a:ll  other  persons  interested  in  the  matter  in  controversy 
and  in  the  property  charged  with  the  lien,  may  be  made  parties; 
but  &mch  as  are  not  made  parties  shall  not  be  bound  by  any  sacb 
proceedings. 

Sec.  14.  In  case  of  the  death  of  any  of  the  parties  specified  in 
the  immediately  preceding  section,  whether  before  or  after  the 
suit  brought,  the  executor  or  administrator  of  such  deceased  party 
shall  be  made  plaintiff  or  defendant,  as  the  case  may  require,  and 
it  shall  not  be  necessary  to  make  the  heirs  or  deyisees  of  such  de- 
ceased person  parties  to  such  suit;  but  if  there  be  no  executor  or 
administrator  of  such  deceased  party,  then  his  heirs  or  devisees 
may  be  made  parties  to  such  suit ;  and  if  any  of  said  heirs  or  d^ 
visees  are  minors — under  the  age  of  twenty-one  years — their 
guardians  shall  be  made  parties  with  them ;  but  if  such  minors 
shall  have  no  guardians,  the  court  in  which  the  suit  is  pending 
shall  appoint  guardians,  ad  litem,  for  them  in  the  same  manner 
and  under  the  same  rules  and  regulations  as  guardians  ad  Htm 
are  appointed  in  proceedings  for  partition  of  real  estate,  and  the 
judgment  and  proceedings  of  such  court  in  any  such  suit  shall  be 
as  binding  on  such  minors  as  if  they  were  over  the  age  of  twenty- 
one  years. 

Sec.  15.  The  court  shall  ascertain  by  a  fair  trial,  in  the  usual 
way,  the  amount  of  indebtedness  for  which  such  lien  is  established, 
ana  render  judgment  for  the  same,  and  for  costs  of  suit. 

Sec.  16.  Judgment  by  default  shall  be  rendered  against  every 
defendant  who,  after  b^ing  summoned  or  notified  according  to  law, 
shall  not  appear  and  plead  or  answer  within  the  time  allowed  in 
ordinary  civil  actions. 

Sec.  17.  When  the  debtor  has  not  been  served  with  summons 
according  to  law,  and  has  not  appeared,  but  has  been  lawfaUv 
notified  by  publication,  the  judgment,  if  any,  for  the  plaintiff  shall 
be,  that  he  recover  the  amount  of  the  indebtedness  found  to  be  due, 
and  costs  of  suit,  to  be  levied  out  of  the  property  charged  with  the 
lien  thereof,  which  said  property  shall  be  correctly  described  in  said 
judgment. 

Sec.  18.  When  the  debtor  has  been  served  with  summons 
according  to  law,  or  appear  to  the  action,  the  judgment,  if  for  the 
plaintiff,  shall  be  against  such  debtor,  as  in  ordinary  cases,  with 
the  addition  that  if  no  suflScient  property  of  the  debtor  can  be 
found  to  satisfy  the  judgment  and  costs  of  suit,  then  the  residue 
thereof  be  levied  as  provided  in  the  next  preceding  section. 

Sec.  19.    The  execution  to  be  issued  shall  be  a  special  jieri 
facias,  and  shall  be  in  conformity  with  the  judgment,  and  each 
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writ  shall  be  returnable  as  ordinary  executions ;  and  the  adver- 
tisement, sale,  and  conveyance  of  real  or  personal  estate  under  the 
same  shall  be  made  as  under  ordinary  executions. 

Sec.  20.  All  suits  under  this  act  shall  be  commenced  within 
ninety  days  in  case  of  sub-contractors,  and  six  months  in  all  other 
cases,  from  the  time  of  filing  the  account  or  statement,  as  afore- 
said, and  not  after,  and  be  prosecuted  without  unnecessary  delay 
to  final  judgment. 

Sec.  21.  Every  person,  including  all  cestuia  que  trust,  for  whose 
immediate  use,  enjoyment,  or  benefit,  any  building,  erection,  or  im- 
provement shall  be  made,  shall  be  included  by  the  word  "  owner  " 
or  "  proprietor "  under  this  act,  not  excepting  such  as  may  be 
minors  over  the  age  of  eighteen  years,  or  married  women. 

Sec.  22.  Whenever  any  indebtedness,  which  is  a  lien  upon  any 
such  real  estate,  erection  or  building,  or  other  improvement,  shall 
be  paid  and  satisfied,  it  shall  be  the  duty  of  the  creditors,  if  re- 
quired, to  go  before  some  officer  authorized  to  take  the  acknowl- 
edgment of  conveyances  of  real  estate,  and  acknowledge  satisfac- 
tion of  said  lien. 

Sec.  23.  Such  satisfaction,  being  acknowledged  and  certified, 
shall  be  filed  with  the  recorder  of  the  county  wherein  said  lien  is 
of  record,  who  shall  thereupon  enter  satisfaction  of  such  lien  upon 
the  record,  or  the  margin  thereof,  in  the  same  manner  as  the 
satisfaction  of  a  mortgage  is  ent-ered,  and  shall  be  allowed  the 
same  fee  therefor  as  is  allowed  for  entering  the  satisfaction  of  a 
mortgage,  to  be  paid  by  the  creditor  at  the  time  the  service  is 
performed. 

Sec.  24.  If  any  creditor  fail,  refuse,  or  neglect  to  acknowledge 
satisfaction,  as  aforesaid,  he  shall  be  liable  to  any  person  injured 
to  the  amount  of  such  injury,  and  the  costs  of  suit. 

Sec.  25.  In  case  any  sub-contractor  shall  not  have  notified  the 
owner,  proprietor,  his  agent  or  trustee,  before  furnishing  the 
things  aforesaid,  or  doing  work,  as  provided  for  in  section  two, 
but  shall  furnish  to  him  the  account  as  provided  for  in  section 
two,  or  the  statement  as  provided  for  in  section  three,  and  in  all 
other  respects  shall  comply  with  the  provisions  of  this  act,  he 
shall  have  the  benefit  of  this  act,  the  same  as  if  he  had  given  such 
notice,  to  the  extent  and  only  to  the  extent  that  such  owner  or 
proprietor  can  safely,  with  his  engagements  and  liabilities  then 
existing,  withhold  any  amount  by  nim  owing  to  his  contractor  for 
such  sub-contractor. 

Sec.  26.  All  persons  furnishing  things,  or  doing  work,  as  pro- 
vided for  by  this  act,  shall  be  considered  sub-contractors,  except 
such  as  have  therefor  contracts  directly  with  the  owner  or  pro- 
prietor, his  agent  or  trustee. 

Sec.  27.    Any  person  or  persons  who  have  heretofore  done 
work  and  labor,  or  furnished  materials,  and  have  availed  them- 
65 
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selves  of  the  provisions  of  an  act  of  the  Idaho  legislature,  entitled 
"  An  act  for  securing  liens  to  mechanics  and  others,"  approved 
January  23,  1864,  and  has  filed  within  the  time  therein  prescribed 
in  the  office  of  the  recorder  of  the  county,  or  in  the  county  clerk's 
office  in  which  such  building  or  superstructure  is  situated,  of  the 
amount  due  them,  verified  by  said  act,  shall  be  entitled  to  all  the 
benefits  of  this  act ;  and  all  such  liens  so  acquired,  under  and  by 
virtue  of  the  provisions  of  said  act,  shall  be  as  effectual  to  all 
intents  and  purposes  as  if  the  same  had  accrued  under  and  by 
virtue  of  this  act,  and  the  provisions  of  this  act  shall  in  all  cases 
be  applicable  to  the  enforcement  of  such  liens. 

Sec.  28.  In  all  cases  when  liens  have  accrued  for  work  and 
labor  done,  or  materiab  furnished,  which  were  to  be  paid  for  in 
gold  dust  or  other  property,  the  current  value  of  such  gold  dust 
or  property  in  United  States  treasury  notes  at  the  time  said  work 
ana  labor  were  done,  or  materials  furnished,  shall  be  the  true 
measure  of  damages,  and  the  court  in  ascertaining  the  same  shall 
have  due  regard  to  the  customs  of  the  country  prevailing  at  the 
time  such  lien  accrued,  and  under  which  such  work  and  labor 
were  done,  or  material  furnished ;  and  the  court,  after  ascertain- 
ing the  value  of  such  gold  dust  or  other  property,  shall  render 
judgment  for  the  value  thereof,  and  enforce  the  judgment  of  the 
same,  as  required  by  this  act. 

Sec.  29.  That  any  ranchman,  farmer,  agistor  or  herder  of 
cattle,  tavern-keeper,  or  livery  stable  keeper,  to  whom  any  horses, 
mules,  asses,  cattle,  or  sheep  snail  be  entrusted,  and  a  contract  for 
their  keeping  be  entered  into  between  the  parties  for  the  purpose 
of  feeding,  herding,  pasturing,  or  ranching,  shall  have  a  lien  upon 
said  horses,  mules,  asses,  cattle,  or  sheep  for  the  amount  that  may 
be  due  for  such  feeding,  herding,  pasturing,  or  ranching,  and  shall 
be  authorized  to  retain  possession  of  such  horses,  mules,  asses, 
cattle,  or  sheep  until  the  said  amount  is  paid  :  Ptovided^  That 
the  provisions  of  this  act  shall  not  be  construed  to  apply  to  stolen 
stock. 


CHAPTER  XLI. 

LIMITATIOKS. 

(See  post  chapter  80.) 

Sec,  1,  Civil  actional  how  commenced. 
Sec,  2,  Limitaiixm  ofactionafoT  mining  i 
Sec.  3,  Peaceable  entry  eufficvent,  urdese  < 
one  year. 
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Sec.  4"  In  what  cases  occupation  presumed  to  be  under  legal  title. 

Sec.  5.   What  shall  constitute  adverse  possession. 

Sec.  6.   What  deemed  adverse  possession  without  written  title. 

Sec.  7.   What  to  constitute  adverse  possession  without  written 

title. 

Sec.  8.   Within  :what  time  action  other  than  for  the  possession  of 
real  estate,  to  be  brought. 

Sec.  9.  Limitation  of  actions  not  hereinbefore  provided  for. 

Sec.  10.  Limitations  to  apply  to  actions  brought  for  or  in  the 
name  of  the  territory. 

Sec.  11.  Limitation  not  to  apply  to  party  out  of  the  territory. 

Sec.  12.  Limitation  not  to  run  against,  infant  insane  person,  or 
married  woman. 

Sec.  13.  Limitation  of  action  on  death  of  party. 

Sex:.  H.  Limitation  as  to  aliens,  ^c,  during  time  of  war. 

Sec.  15.  Action  may  be  commenced  within  one  year  after  judg- 
ment is  reversed. 

Sec.  16.  If  commencement  of  action  legally  stayed,  limitation 
not  to  run. 

Sec.  17.  Disability  not  to  avail  unless  existing  at  time  action 
accrued. 

Sec.  18.  Limitation  not  to  run  until  all  disabilities  removed. 

Sec.  19.  New  promise  not  sufficient  unless  in  writing. 

Sec.  W.  Limitation  to  run  from  time  of  last  payment. 

Sec.  21.  Action  barred  in  another  state,  ^c,  cannot  be  main- 
tainted  in  this  territory. 

Sec.  22.  How  act  construed. 

Section  1.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  by  this  act,  after  the  cause  of  action  shall  have 
accrued,  except  where  a  different  limitation  is  prescribed  by 
statute. 

Sec.  2.  No  action  for  the  recovery  of  mining  claims  (lode 
claims  excepted),  or  for  the  recovery  of  possession  thereof,  unless 
that  it  appear  that  the  plaintiff  or  his  assigns  was  seized  or  pos- 
sessed of  such  mining  claims  within  one  year  before  the  come- 
mencement  of  such  action. 

Sec.  3.  Any  peaceable  entry  upon  real  estate  shall  be  deemed 
sufficient  and  valid  as  a  claim  unless  an  action  be  commenced  b>y 
the  plaintiff  for  possession  within  one  year  from  the  making  of 
such  entry,  or  within  three  years  from  tne  time  when  the  right  to 
bring  such  action  occurred. 

Sec.  4.  In  every  action  for  the  recovery  of  real  property  or. 
the  possession  thereof,  the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  prescribed  by  law,  and  the  occupation  of  the  premises 
by  another  shall  be  deemed  to  have  been  under  such  legal  title. 
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unless  it  appear  thai  such  premises  shall  have  been  held  and  pos- 
sessed adversely  to  such  legal  title  for  three  years  before  the  com- 
mencement  of  the  action. 

Sec.  5.  For  the  purpose  of  constituting  an  adverse  possession 
by  any  person  claiming  a  title,  founded  upon  a  written  instrument 
or  judgment,  or  decree  laid,  it  shall  be  aeemed'  to  have  been  pos- 
sessed and  occupied  in  the  following  cases :  First.  Where  it  has 
been  usually  cultivated  and  improved.  Second.  Where  it  has 
been  protected  by  a  substantial  enclosure.  Third.  Where  (although 
not  enclosed)  it  has  been  used  for  the  purposes  of  husbandry  or  pas- 
turage, or  for  the  ordinary  uses  of  the  occupant.  Fourth.  When 
a  known  lot  or  single  farm  not  exceeding  one  hundred  and  sixty 
acres  in  extent  has  been  partly  improved,  the  portion  of  such  farm 
or  lot  that  may  have  been  left,  not  cleared,  or  not  enclosed  accord- 
ing to  the  usual  course  or  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of  time  as 
the  part  improved  and  cultivated. 

Sec.  6.  When  it  shall  appear  that  there  has  been  an  actual 
continued  occupation  of  the  premises  under  a  claim  of  title,  exclu- 
sive of  any  other  right,  but  not  founded  upon  any  written  instru- 
ment or  judgment  or  decree,  the  premises  so  actually  occupied, 
and  no  other,  shall  be  deemed  to  have  been  held  adversely. 

Sec.  7.  For  the  purpose  of  constituting  an  adverse  possession 
by  a  person  claiming  title  not  founded  upon  a  written  instrument, 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases  only :  First.  When  it  has  been 
enclosed  by  a  good  and  substantial  fence.  Second.  When  it  has 
been  usually  cultivated  or  improved. 

Sec.  8.  Actions,  other  than  those  for  the  recovery  of  real  pro- 
perty, as  follows :  An  action  upon  a  judgment  or  decree  of  any 
court  of  the  United  States,  or  of  any  state  or  territory  within  the 
United  States,  when  it  shall  appear  from  the  record  thereof  that 
the  defendant  has  been  personally  served  with  process,  or  has 
appeared  to  the  action  upon  whicn  such  judgment  or  decree  was 
rendered,  shall  be  commenced  within  ten  years;  an  action  upon 
any  contract,  obligation,  or  liability,  founded  upon  an  instrument 
of  writing  (except  those  mentioned  in  the  preceding  section)  shall 
be  commenced  within  ten  years ;  an  action  for  waste  or  trespass 
upon  real  property ;  an  action  upon  a  liability  created  by  a  statute 
other  than  a  penalty  or  forfeiture ;  an  action  for  taking,  detaining, 
or  injuring  any  goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property ;  an  action  for  relief,  on  the  ground 
of  fraud — Provided,  That  the  cause  of  action  in  the  last  mentioned 
case  shall  not  be  deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  fact  constituting  the  fraud — ^shall  be 
commenced  within  three  years.  An  action  against  a  sheriff, 
coroner,  or  constable,  upon  the  liability  incurred  by  the  doing  of 
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any  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  by 
the  omission  of  an  official  duty,  shall  be  commenced  within  two 
years.  An  action  upon  an  account  or  other  contract,  obliga- 
tion, or  liability  not  grounded  upon  an  instrument  of  writing,  shall 
be  commenced  within  five  years.  An  action  upon  a  statute  for  a 
penalty  or  forfeiture,  when  the  action  is  given  to  an  individual  or 
to  an  individual  and  the  territory,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation,  shall  be  commenced 
within  two  years.  An  action  for  libel,  slander,  assault,  battery  or 
false  imprisonment,  shall  be  commenced  within  two  years.  An 
action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  in  civil  process,  shall  be  commenced  within 
three  years.  An  action  upon  an  account  for  goods,  wares,  or 
merchandise  sold  and  delivered,  and  upon  any  express  or  implied 
promise,  not  above  enumerated,  shall  oe  commenced  within  five 
years. 

Sec.  9.  An  action  for  relief  not  hereinbefore  provided  for  must 
be  commenced  within  three  years  after  the  cause  of  action  shall 
have  accrued. 

Sec.  10.  The  limitations  prescribed  in  this  act  shall  apply  to 
actions  brought  in  the  name  of  the  territory,  or  for  the  benefit  of 
the  territory,  in  the  same  manner  as  to  actions  brought  by  private 
parties. 

Sec.  11.  If  when  the  cause  of  action  shall  accrue  against  a 
person  when  he  is  out  of  the  territory,  the  action  may  be  com- 
menced within  the  time  herein  limited  after  his  return  to  the  ter- 
ritory; and  if,  after  the  cause  of  action  shall  have  accrued,  he 
depart  from  this  territory,  the  time  of  his  absence  shall  not  be  a 
part  of  the  time  limited  for  the  commencemeni  of  the  action. 

Sec.  12.  If  a  person  entitled  to  bring  an  action  mentioned  in 
this  act,  other  than  for  a  penalty  or  forfeiture,  or  against  a  sheriff 
or  other  officer  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either:  First.  Within  the  age  of  twenty-one  years. 
Second.  Insane ;  or  Third,  A  married  woman,  the  time  of  such 
disability  shall  not  be  a  pari  of  the  time  limited  for  the  commence- 
ment of  the  action. 

Sec.  13.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  by  his 
representatives  after  the  expiration  of  that  time,  and  within  one 
year  after  the  time  of  his  death.  If  a  person  against  whom  an 
action  may  be  brought  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  executors  or  administrators  after 
the  expiration  of  that  time  and  within  one  year  after  the  issuing 
letters  testamentary  or  of  administration. 
Sec.  14.     When  a  person  shall  be  an  alien,  subject,  or  citizen 
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of  a  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  the  war  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Sec.  15.  If  the  action  shall  be  commenced  within  the  time 
prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff  be 
rendered  on  error  or  appeal,  the  plaintiflf,  or  if  he  die,  and  the 
cause  of  action  survive,  his  heirs  or  representatives  may  commence 
a  new  action  within  one  year  after  the  reversal. 

Sec.  16.  When  the  commencement  of  an  action  is  stayed  hy 
injunction  or  a  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  pronibition  shall  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sec.  17.  No  person  shall  avail  himself  of  a  disability  unless  it 
existed  at  the  time  his  right  of  action  accrued. 

Sec.  18.  When  two  or  more  disabilities  co-exist  at  the  time  the 
ri^ht  of  action  accrues,  the  limitation  shall  not  attach  until  they 
all  be  removed. 

Sec.  19.  No  acknowledgment  or  promise  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  act,  unless  the  same  is  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby,  but 
this  act  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest. 

Sec.  20.  Whenever  any  payment  of  principal  or  interest  has 
been  or  shall  be  made  upon  an  existing  contract,  whether  it  be 
bill  of  exchange,  promissory  note,  bond,  or  other  evidence  of  in- 
debtedness, if  suon  payment  shall  be  made  after  the  same  shaD 
have  become  due,  the  limitation  shall  commence  from  the  time  the 
last  payment  was  made. 

Sec.  21.  When  the  cause  of  action  shall  have  arisen  in  any 
other  state  or  territory  of  the  United  States,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  cannot  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  no  action  thereoo 
shall  be  commenced  against  him  in  this  territory. 

Sec.  22.  That  nothing  in  this  act  shall  be  so  construed  as  to 
revive  any  demand  of  whatever  nature  or  character  created  out- 
side of  this  territory,  the  collection  of  or  right  of  action  upon 
which  has  been  barred  by  the  act  of  the  legislative  assembly,  to 
which  this  is  amendatory,  and  amendatory  acts  in  relation  thereto 
passed  prior  to  this  date.  This  act  shall  be  construed  to  apply  to 
and  shall  govern  the  decision  of  all  suits  hereafter  commenced  in 
this  territory. 
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CHAPTER  XLII. 

LORD'S   DAY. 

Sec.  1.   Unlawful  to  keep  open  play-house,  4f<^.,  on  Lord's  Day, 

See.  2,   Unlawful  to  keep  open  any  gambling-house. 

See.  3.   Violation  of  this  act  a  misdemeanor. 

Sec.  4*  Justices  to  have  jurisdiction  under  this  act. 

Sec.  6.  Fines  to  goto  school  fund. 

Section  1.  Hereafter  it  shall  be  unlawful  for  any  person  or 
persons  to  keep  open  any  play-house,  theatre,  dance-house,  hurdy- 
gurdy-house,  prize-rinff,  or  race-grounds  on  the  first  day  of  the 
week,  commonly  called  the  Lord's  Day. 

Sec.  2.  Hereafter  it  shall  be  unlawful  for  any  person  or  per- 
sons to  keep  open  any  house  or  other  habitation  wherein  any 
game  of  chance  is  played,  or  open  any  banking  game  at  cards  on 
the  first  day  of  the  week,  commonly  called  the  Lord's  Day. 

Sec.  3.  If  any  person  or  persons  shall  violate  the  provisions  of 
this  act,  (they)  snail  be  deemed  guilty  of  misdemeanor,  and,  upon 
conviction  thereof,  before  any  court  having  competent  jurisdiction, 
shall  be  fined  in  any  sum  not  less  than  ten  dollars,  nor  more  than 
one  hundred  dollars,  or  be  imprisoned  in  the  county  jail  not  less 
than  one  nor  more  than  thirty  days  for  such  ofience,  or  by  both 
Buch  fine  and  imprisonment,  and  shall  be  adjudged  to  pay  all  costs 
of  such  prosecution. 

Sec  4.  Justices  of  the  peace  shall  have  jurisdiction  in  all  cases 
arising  under  the  provisions  of  this  act. 

Sec.  5.  All  fines  collected  under  this  act  shall  be  paid  into  the 
county  treasury  of  the  county  where  such  conviction  was  had,  and 
shall  be  for  the  benefit  of  the  common  schools  of  said  county. 


CHAPTER  XLIIL 

MARRIAGE. 

Sec.  1.  Marriage  declared  a  civil  contract ;  consent  necessary. 

Sec.  S.  Who  may  not  marry. 

See,  S.  Who  may  solemnize  marriage. 

Sec,  4.  Persons  solemnizing  marriage  to  make  certificate  and  fie 

with  county  recorder. 

See.  5.  Form  of  certificate. 

Sec.  6.  Certificates  to  he  filed  and  recorded. 

See.  7.  Penalty  for  not  delivering  certificate  to  recorder. 
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Sec.  8.  Penalty  for  making  false  certificate  or  marrying  mthout 

authority. 
Sec.  9.  Marriage  not  deemed  void  because  person  solemnizing 

had  no  authority. 


Sec.  10.  Certificate  and  record  presumptive  evidence  of  marriage. 

izeaby  marriaae. 
Sec.  IS.  All  fines  under  this  act  to  be  paia  to  school  fund. 


Sec.  11.  Children  legitimatized  by  marrii 


Section  1.  Marriage,  as  far  as  its  validity  is  concerned,  is  a 
civil  contract,  to  which  the  consent  of  the  parties  capable  in  kw 
of  contracting  is  essential,  and  the  parties  shall  be  of  the  age  of 
majority. 

Sec.  2.  No  marriage  shall  be  contracted  while  either  of  the 
parties  shall  have  a  husband  or  wife  living,  nor  between  parties 
who  are  nearer  of  kin  than  second  cousins,  computing  by  the  rules 
of  civil  law,  whether  by  the  half  or  whole  blood. 

Sec.  3.  That  marriages  may  be  solemnized  by  any  judge  of  a 
court  of  record,  by  any  justice  of  the  peace  in  the  county  or  judi- 
cial district  in  and  for  which '  he  is  appointed  or  elected,  by  the 
governor  of  this  territory,  or  by  a  minister  of  the  gospel  who  may 
be  settled  over  any  congregation  in  this  territory  as  minister 
thereof. 

Sec.  4.  That  every  person  solemnizing  marriage  shall  make  a 
record  thereof,  and,  witnin  three  months  after  such  marriage,  shall 
make  out  and  deliver  to  the  recorder  of  deeds  of  the  county  in 
which  the  marriage  took  place,  a  certificate,  under  his  hand,  of  the 
following  form,  and  deliver  a  copy  to  either  or  both  of  the  parties, 
if  requested. 

Sec.  5.     The  certificate  shall  be  in  the  following  form : 

Territory  of  Montana,  ) 
County  of- ,    j**' 

This  is  to  certify  that  the  undersigned,  a  justice  of  the  peace  of 
said  county  (minister  of  the  gospel,  judge,  etc.,  as  the  case  may 

be),  did,  on  the day  of ,  A.  D.,  18 ,  join  in 

lawful  wedlock  T B and  M S 

with  their  mutual  consent,  in  presence  of  P L and 

M M ,  witnesses. 

Sec.  6.  All  such  certificates  shall  be  filed  and  recorded  by  the  said 
recorder  in  a  book  to  be  kept  by  him  for  that  purpose,  and  he  shall 
receive  a  fee  of  one  dollar  from  the  person  solemnizing  said  mar- 
riage, who  shall  be  entitled  to  receive  the  same  from  the  parties 
before  the  marriage. 

Sec.  7.  That  everv  person  solemnizing  marriages,  who  shall 
neglect  to  make  and  deliver  to  the  recorder  a  certificate  thereof 
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within  the  time  above  specified,  shall  forfeit  for  such  neglect  a 
sum  not  less  than  twenty  nor  more  than  fifty  dollars ;  and  every 
recorder  who  shall  neglect  to  record  such  certificate,  so  delivered, 
shall  forfeit  the  like  penalty. 

Sec.  8.  That  every  person  who  shall  wilfully  make  and  deliver 
a  false  certificate  of  marriage,  or  pretended  marriage,  or  under- 
take to  join  others  in  marriage,  knowing  he  is  not  lawfully  au- 
tliorized  so  to  do,  or  knowing  any  legal  impediment  to  the  pro- 
posed marriage,  ho  shall,  on  conviction  in  any  court  of  competent 
jurisdiction,  be  fined  in  a  sum  not  exceeding  five  hundred  dollars, 
and  be  imprisoned  in  the  territorial  prison  until  such  fine  is  paid. 

Sec.  9.  No  marriage  solemnized  oefore  any  person  professing 
to  be  a  judge  or  justice  or  minister,  shall  be  deemed  or  regarded 
void,  nor  shall  the  validity  thereof  be  in  any  way  afiected  on  ac- 
count of  any  want  of  jurisdiction  or  authority,  provided  it  be 
consummated  with  a  full  belief  on  the  part  of  the  persons  so  mar- 
ried, or  either  of  them,  that  they  have  been  lawfully  joined  in 
marriage. 

Sec.  10.  The  original  certificate  and  record  of  marriage  made 
by  the  judge,  justice,  or  minister,  as  prescribed  in  this  act,  and 
the  record  thereof  by  the  recorder  of  the  county,  or  a  copy  of 
such  record,  duly  certified  by  tjie  recorder,  shall  be  received  by 
all  courts,  and  in  all  places,  as  presumptive  evidence  of  the  fact 
of  such  marriage. 

Sec.  11.  Illegitimate  children  shall  become  legitimatized  by 
the  subsequent  marriage  of  their  parents  with  each  other. 

Sec.  12.  All  fines  arising  under  this  act,  in  consequence  of  a 
breach  of  this  act,  shall  be  paid  into  the  county  treasury  for  the 
use  of  common  schools ;  and  said  fines  shall  be  recovered  by  a 
civil  action,  to  be  brought  by  any  person  aggrieved  or  by  the 
county  treasurer. 


CHAPTER  XLIV. 

MARRIED   WOMEN. 

Section  1.  That  the  property  owned  by  any  married  woman 
before  her  marriage,  and  that  which  she  may  acquire  after  her 
marriage,  by  descent,  gift,  grant,  devise,  or  otherwise,  and  the 
increase,  use,  and  profits  thereof,  shall  be  exempt  from  all  debts 
and  liabilities  of  the  husband,  unless  for  necessary  articles  pro- 
cured for  the  use  and  benefit  of  herself  and  her  children  under 
the  age  of  eighteen  years :  Provided,  however,  That  the  provi- 
sions of  this  act  shall  extend  only  to  such  property  as  shall  be 
mentioned  in  a  list  of  the  property  of  such  married  women  as  is 
66 
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on  record  in  the  office  of  the  register  of  deeds  of  the  couDty  in 
which  such  married  woman  resides. 


CHAPTER  XLV. 


MIK£6. 

(See  post  chapters  81,  82,  and  83.) 

Sec,  1.  PerstynsdiscovenngqwiTtzeniitledtea 

Sec.  S,  Itequieites  to  entiUe  discoverer  to  record. 

Sec.  S.  Dimensions  of  claims. 

Sec.  4.   Where  ledges  cross,  first  claimant  to  own  ore. 

Sec.  5.  Discoverer  to  file  notice  and  specimen  of  ore. 

Sec.  6.  Penalty  for  destroying  or  obliterating  stakes. 

Sec.  7.  Amount  of  ground  which  may  be  taken  in  addition  to 

discovery  claim. 
Sec.  8.  Claims  to  pass  to  heirs  or  assigns  the  same  as  real  estak. 
Sec.  9.  Preceding  section  to  avply  to  claims  heretofore  recorded. 
Sec.  10.  Conflicting  and  Idaho  acts  repealed. 

Section  1.  That  any  person  or  persons  who  may  hereafter  dis- 
cover any  quartz  lead,  lode,  or  ledge,  shall  be  entitled  to  one  claim 
thereon  by  right  of  discovery,  and  one  claim  each  by  pre- 
emption. 

Sec.  2.  That  in  order  to  entitle  any  person  or  persons  to  record 
in  the  county  recorder's  office  of  the  proper  county  any  lead,  lode, 
or  ledge,  either  of  gold  or  silver,  or  claim  thereon,  there  shall  first 
be  discovered  on  said  lode,  lead,  or  ledge,  a  vein  or  crevice  of 
quartz  or  ore  with  at  least  one  well  defined  wall. 

Sec.  3.  Claims  on  any  lead,  lode,  or  ledge,  either  of  gold  or 
silver,  hereafter  discovered,  shall  consist  of  not  more  than  two 
hundred  feet  along  the  lead,  lode,  or  ledge,  together  with  all  dips, 
spurs,  and  angles  emanating  or  diverging  from  said  lead,  lode,  or 
ledge,  as  also  fifty  feet  on  each  side  of  said  lead,  lode,  or  ledge  for 
working  purposes :  Provided,  That  when  two  or  more  leads,  lodes, 
or  ledges  shall  be  discovered  within  one  hundred  feet  of  each 
other,  either  running  parallel  or  crossing  each  other,  the  ground 
between  such  leads,  Toaes,  or  ledges  shall  belong  equally  to  the 
claimants  of  the  said  leads,  lodes,  or  ledges,  without  regard  to 
priority  of  discovery  or  pre-emption. 

Sec.  4.  When  any  leads,  lodes,  or  ledges  shall  cross  each 
other,  the  quartz  ore  or  mineral  in  the  crevice  or  vein  at  the  place 
of  crossing  shall  belong  to  and  be  the  property  of  the  claimants 
upon  the  lead,  lode,  or  ledge  first  discovered. 
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Sec.  6.  Notice  of  the  discovery  or  pre-emption  of  any  lead, 
lode,  or  ledge  shall  be  filed  for  record  in  the  county  recorder's 
office  of  the  county  in  which  the  same  may  be  situated,  within 
fifteen  days  from  the  date  of  discovery  or  pre-emption,  and  there 
shall  be  an  oath  taken  before  some  person  authorized  to  administer 
oaths  in  the  county  wherein  saia  lead,  lode,  or  ledge  is  located, 
that  the  claimant  or  claimants  are  each  or  all  of  them  bona  fide 
residents  of  the  territory  of  Montana. 

Sec.  6.  That  any  person  or  persons  who  shall  take  up  or  de- 
stroy, or  cause  the  same  to  be  aone,  any  of  the  said  stakes,  or 
who  shall  in  any  wise  purposely  deface  or  obliterate  any  part  or 
portion  of  the  writing  or  inscription  placed  thereon,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
before  any  court  of  competent  jurisdiction,  shall  be  punished  by 
a  fine  of  not  more  than  one  thousand  dollars,  or  imprisoned  in  the 
county  jail  not  more  than  ninety  days,  or  by  both  such  fine  and 
imprisonment. 

Sec.  7.  That  the  amount  of  ground  which  may  hereafter  be 
taken  up,  upon  any  lead,  lode,  or  ledge,  in  addition  to  the  dis- 
covery claim,  shall  be  limited  to  ten  hundred  feet  along  said  lead, 
lode,  or  ledge,  in  each  direction  from  the  discovery  claim  thereon ; 
and  that  all  such  lead,  lode,  or  ledge  shall  be  represented  by  at 
least  one  day's  actual  labor  performed  thereon,  within  iwdve 
months  from  the  passage  of  this  act,  and  every  six  months  there* 
after. 

Sec.  8.  All  lead,  lode,  or  ledge  claims  taken  up  and  recorded 
in  pursuance  with  the  provisions  of  this  act,  shall  entitle  the  per- 
son recording  to  hold  the  same  to  the  use  of  himself,  his  heirs  and 
assigns ;  and  conveyances  of  quartz  claims  shall  hereafter  require 
the  same  formalities,  and  shall  be  subject  to  the  same  rules  of 
construction  as  the  transfer  and  Conveyance  of  real  estate. 

Sec.  9.  That  if  at  any  time  previous  to  the  passage  of  this 
act  claims  have  been  taken  up  and  recorded  in  the  recorder's  office 
of  the  proper  county,  upon  any  actual  or  proper  lead,  lode,  or 
ledge  of  quartz  ore  or  mineral,  the  owners  or  proper  claimant  or 
claimants  of  said  respective  claims  shall  hold  the  same  to  the  use 
of  themselves,  their  heirs  and  assigns. 

Sec.  10.  That  the  act  relating  to  the  discovery  of  gold  and 
silver  quartz  lodes,  and  the  manner  of  their  location,  passed  by 
the  Idaho  legislature,  and  approved  February  4,  1864,  and  all 
other  acts  or  parts  of  acts,  inconsistent  with  this  act,  be,  and  the 
same  are  hereby,  repealed. 
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ARTICLE  II. 


TUNNELS. 


(See  post  chapter  83.) 

Sec.  11.  Location  of  tunnel  to  be  recorded. 

Sec.  IS.  Person  pre-empting  tunnel  to  have  three  hundred  feet 

on  each  side. 
Sec.  IS.  Bigkt  of  way  through  other  claims. 
Sec.  14'  To  run  one  hundred  feet  on  tunnel  within  one  year. 
Sec.  15.  Pre-emptoTS  right  for  ore  yard. 

Sec.  11.  That  if  any  person  or  persons  shall  locate  a  tannel 
claim  for  the  purpose  of  discovery  and  mining,  he  or  she  shall 
record  the  same,  specifying  the  place  of  commencement  and  the 
course  thereof,  with  the  names  of  the  parties  interested  therein. 

Sec.  12.  That  any  person  or  persons  so  pre-empting  any  tun- 
nel have  the  exclusive  right  to  three  hundred  feet  on  each  side 
from  the  centre  of  said  tunnel  on  any  and  all  lodes  that  he  or 
they  may  discover  in  the  course  of  said  tunnel :  Provided,  That 
none  of  said  lodes,  leads,  or  ledges  were  discovered  and  recorded 
previous  to  the  pre-emption  of  said  tunnel,  in  accordance  with  an 
act  passed  by  the  legislative  assembly  of  the  territory  of  Mon- 
tana, entitled,  "  An  act  relating  to  the  discovery  of  gold  and 
silver  quartz  leads,  lodes,  or  ledges,  and  the  manner  of  their 
location." 

Sec.  13.  That  any  person  or  persons  who  may  work  any  tunnel 
or  tunnels  shall  have  tne  right  of  way  through  any  and  ail  lodes, 
leads,  or  ledges  that  may  lie  in  the  course  of  any  of  said  tunnels: 
Provided,  That  all  quartz  ore  or  mineral  taken  from  said  tunnel 
from  leads,  lodes,  or  ledges  belonging  to  parties  other  than  the 
said  tunnel  company,  shall  be  deposited  on  the  surface  by  said 
tunnel  company  and  belong  to  the' original  occupants  or  owners  of 
said  lead,  lode  or  ledge. 

Sec.  14.  That  in  order  to  hold  any  tunnel  claims  to  the  use  of 
themselves,  their  heirs  and  assigns,  they  shall,  before  the  expira- 
tion of  one  year  from  the  date  of  pre-emption,  run  to  the  distance 
or  depth  of  one  hundred  feet  on  said  tunnel. 

Sec.  15.  That  any  person  or  persons  who  shall  pre-empt  any 
tunnel  claim  shall  be  entitled  to  three  hundred  feet  on  each  side  of 
the  mouth  of  said  tunnel  for  the  purpose  of  a  quartz  or  ore  yard. 
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ARTICLE  III. 


DISTRICT  RECORDS. 


Sec.  16.  AU  minvna  district  records  to  become  county  records  on 

being  deposited  in  recorder's  office. 
Sec.  17.  Duty  of  district  recorder  to  deposit  records  in  county 

recorder's  office. 
Sec.  18,  Fenaliy  for  refusal  of  county  recorder  to  receive  records. 

Sec.  16.  That  all  mining  district  records,  of  all  lead,  lode, 
ledge,  ranch,  water  or  mill  claims,  that  are  now  or  shall  be  de- 
posited within  the  next  ninety  days  hereafter  succeeding  the 
passage  of  this  act,  in  their  respective  county  recorder's  office, 
shall  become  a  part  and  parcel  of  said  county  records,  and  shall 
be  evidence  in  any  court  or  courts  of  competent  jurisdiction,  and 
have  the  same  force  and  effect  as  if  such  records  had  been  recorded 
in  the  county  recorder's  office,  when  first  filed  with  the  mining 
district  records. 

Sec.  17.  That  it  shall  be  the  duty  of  all  mining  district  record- 
ers to  file  any  and  all  records  pertaining  to  all  lead,  lode,  ledge, 
ranch,  water  and  mill  claims,  in  their  respective  county  recorder  s 
office,  and,  upon  failure  to  do  so,  thev  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  may  be  finea  in  a  sum 
not  to  exceed  one  thousand  dollars,  or  imprisoned  in  the  county 
jail  not  to  exceed  one  year,  or  both  such  nne  and  imprisonment, 
and  shall  be  subject  to  a  suit  in  a  civil  action  for  damages. 

Sec.  18.  That  it  shall  be  the  duty  of  the  county  recorder,  when 
any  such  district  records  are  tendered  him,  to  receive  the  same, 
and  place  them  on  file  in  his  office ;  for  which  he  shall  receive  a 
fee  of  fifty  cents,  to  be  paid  by  the  district  recorder ;  and  upon  his 
refusal  to  receive  said  district  records,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  may  be  fined  in  a 
sum  not  to  exceed  one  thousand  dollars,  or  imprisoned  in  the 
county  jail  not  to  exceed  one  year,  or  both  such  fine  and  impris- 
onrnent,  and  shall  be  subject  to  a  suit  in  a  civil  action  for  dam- 
ages. 
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CHAPTER  XLVI. 


MORTGAGES — CHATTEL. 


Sec,  1,  Bequisites  of  validity  of  chattel  mortgages. 

Sec.  Z.  By  whom  ackncwUdgmervt  taken. 

See.  S.   When  chattels,  ^c,  may  be  left  in  possession  of  mori- 

gojgorr. 
Sec.  4"  Certified  copy  may  be  read  in  evidence  when  origind 

Cost,  i^c. 
Sec.  6.  Fees  for  recordin^g  and  copying. 
Sec.  6.  Penalty  for  selling  mortgaged  property  without  notxct. 
Sec.  7,  Act  to  extend  to  bills  of  sole  and  trust  deeds. 
Sec.  8.  Time  allowed  to  record  mortgage. 
Sec.  9.  Actions  for  foreclosure  of  mortgages  ;  how  conducted. 

Section  1.  No  mortgage  on  goods,  chattels,  or  personal  prop- 
erty, shall  be  valid  as  against  the  rights  and  interest  of  any  third 
person,  unless  possession  of  such  personal  property  shall  be  de- 
livered to  remain  with  the  mortgagee,  or  the  said  mortgage  ac- 
knowledged and  recorded  as  hereinafter  directed. 

Sec.  2.  Any  mortgageor  of  goods,  chattels,  or  personal  property, 
may  acknowledce  such  mortgage  before  any  justice  of  the  peace  or 
other  officer  autnorized  to  take  acknowledgment  of  deeds  of  the 
county  in  which  he  may  reside. 

Sec.  3.  Any  mortgage  of  goods,  chattels,  or  personal  property, 
so  acknowledged  shall  be  admitted  to  record  by  the  recorder  of  the 
county  in  which  the  mortgageor  shall  reside  at  the  time  when  the 
same  is  made,  acknowledged,  or  recorded,  and  shall  thereupon,  if 
bona  fide,  be  good  and  valid  from  the  time  it  is  so  recorded  for  a 
space  of  time  not  exceeding  one  year,  notwithstanding  the  property 
mortgaged  or  conveyed  by  deed  of  trust  may  be  left  in  nosaession 
of  the  mortgageor :  Provided,  That  such  conveyance  shall  provide 
for  the  property  so  to  remain  with  the  mortgageor. 

Sec.  4.  A  copy  of  such  mortgage,  made,  acknowledged,  and 
recorded  as  aforesaid,  certified  by  the  proper  recorder,  from  the 
proper  record,  may  be  read  in  evidence  in  any  court  of  this  terri- 
tory without  any  further  proofs  of  the  execution  of  the  original,  if 
said  original  be  lost  or  out  of  the  power  of  the  person  wishing  to 
use  it. 

Sec.  5.  For  recording  each  mortgage  the  recorder  recording 
the  same  shall  receive  twenty-five  cents  for  every  one  hundred 
words,  and  for  copies  thereof  the  same  compensation  only. 
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Sec.  6.  Any  person  having  conveyed  coods  or  chattels,  or  any 
article  of  personal  property,  to  another,  hy  mortgage,  who  shall, 
during  the  existence  ot  the  lien  or  title  created  by  such  mortcage, 
8ell  the  said  goods,  chattels,  or  personal  property,  or  anv  part  there- 
of, to  a  third  person,  for  a  valuable  consideration,  witnout  inform- 
ing him  of  the  existence  and  effect  of  such  mortgage,  shall  forfeit 
and  pay  to  the  purchaser  twice  the  value  of  such  property  so  sold, 
which  forfeiture  may  be  recovered  in  an  action  of  debt  in  any  court 
having  jurisdiction  thereof,  or  if  the  amount  claimed  do  not  exceed 
one  hundred  dollars,  before  any  justice  of  the  peace. 

Sec.  7.  The  provisions  of  this  act  shall  be  deemed  to  extend  to 
all  such  bills  of  sale,  deeds  of  trust,  and  other  conveyances  of 
goods,  chattels,  or  personal  property,  as  shall  have  the  effect  of  a 
mortgage  or  lien  upon  such  property. 

Sec.  8.  The  mortgagee,  m  all  mortgages  made  under  this  act, 
shall  be  allowed  one  day  for  every  twenty  miles  of  the  distance 
between  his  residence  and  the  county  recorder's  office  where  such 
mortgage  ought  by  law  to  be  recoraed  to  conform  with  the  oro- 
visions  of  this  act,  before  any  attachment  or  execution  shall  be 
valid,  made  by  the  creditor  of  the  mortgageor. 

Sec.  9.  All  actions  for  the  forclosure  of  chattel-mortgages,  or 
enforcement  of  any  lien  against  personal  property  of  whatever  na- 
ture, shall  be  commenced  and  conducted  in  the  same  manner  as 
provided  in  the  civil  practice  act  for  foreclosure  of  mortgages  and 
liens  against  real  property. 


CHAPTER  XLVII. 

NOTARIES   PUBLIC. 

•        (See  poet  chapter  87.) 

Sec.  1.  Governor  may  appoint;  term  of  office* 

Sec.  S.  Notaries  inveatea  with  (he  power  pertaining  to  the  cuetom 
and  law  of  m^er chants. 

Sec.  8.  Notaries  to  keep  record  of  notices  Bent, 

Sec,  4'  fSiLch  records  and  seal  to  receive  credit  entitled  to  by  cus- 
tom, of  merchants. 

See.  5.  Notaries  required  to  have  a  seal. 

Sec,  6.  Notaries  empowered  to  take  acknowledgments. 

Sec.  7.  Death  or  removal;  disposition  of  notarial  records. 

Sec,  8.  Bemofoalfrom  county  taken  e»  resignation. 

Sec.  9.  County  derk  to  keep  records  and  give  attested  copies. 

Sec.  10.  according  of  notaries*  commissions. 
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Sec.  11.  Penalty  in  case  of  failure  to  comply  with  requirement 

of  mis  act. 
Sec.  12.  Notaries  to  give  bond  and  have  commissions  recorded. 
Sec.  IS.   When  to  be  deemed  commissioned. 
Sec.  H.  County  clerk  to  certify  qualification  to  secretary  ofter- 

riUyry. 
Sec.  15.  FenjoXty  for  illegaUy  attesting  document 
Sec.  16.  Governor  may  appoint  notaries  in  unorganized  couniieg. 
Sec.  17.  Notice  of  demand — what  deemed  sufficient. 


Section  1.  The  governor  may  appoint  and  commission  one  or 
more  notaries  public  in  each  organized  county  of  the  territory,  who 
may  respectively  hold  their  offices  three  years,  unless  sooner  re- 
moved by  the  governor. 

Sec.  2.  Each  notary  is  invested  with  the  power  and  shall  per- 
form the  duties  which  pertain  to  that  office,  by  the  custom  and  law 
of  merchants. 

Sec.  3.  Every  notary  public  is  required  to  keep  a  true  record 
of  all  notices  given  or  sent  by  him,  with  the  time  and  manner  iii 
which  the  same  were  given  or  sent,  and  the  names  of  all  the  par- 
ties to  whom  the  same  were  given  or  sent,  with  a  copy  of  the  in- 
strument in  relation  to  which  the  notice  is  served,  and  of  the  no- 
tice itself. 

Sec.  4.  Such  records,  and  copies  of  them,  authenticated  by  the 
hand  and  seal  of  the  notarv,  his  protests,  and  all  his  official  acts 
as  notary,  and  his  seal,  shall  reserve  such  credit  and  faith  as  they 
are  entitled  to  by  the  law  and  custom  of  merchants. 

Sec.  5.  Each  notary  public  is  required  to  have  a  seal,  on  which 
are  to  be  engraved  the  words,  "  Notarial  Seal,"  and  "  Montana," 
with  his  surname  at  length,  and  at  least  the  initials  of  his  Chris- 
tian name. 

Sec.  6.  Notaries  public  are  empowered  to  administer  oaths, 
and  to  take  acknowledgments  and  proof  of  deeds  required  or  per- 
mitted by  the  law  of  this  territory  to  be  recorded  or  acknowl- 
edged. 

Sec.  7.  On  the  death,  resignation,  or  removal  from  office  of 
any  notary,  his  records,  with  all  his  official  papers,  shall,  within 
three  months  therefrom,  be  deposited  in  the  office  of  the  clerk  of 
the  county  court,  in  the  county  for  which  such  notary  shall  have 
been  appointed ;  and  if  a  notary,  on  his  resignation  or  removal, 
neglect  for  three  months  so  to  deposit  them,  he  shall  be  held 
guilty  of  a  misdemeanor,  and  be  punished  accordingly,  and  be 
liable  in  an  action  to  any  person  injured  by  such  neglect;  and  if 
an  executor  or  administrati)r  of  a  deceased  notary  wilfully  neglect, 
for  three  months  after  his  acceptance  of  that  appointment,  to 
deposit  the  records  and  papers  of  the  deceased  nots^y  whic^  came 
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into  his  hands,  in  said  clerk's  oflSce,  he  shall  be  held  guilty  of  a 
misdemeanor  and  punished  accordingly. 

Sec.  8.  If  a  notary  removes  his  residence  from  the  county  for 
which  he  was  appointed,  such  removal  shall  be  takeii  as  a  resig- 
nation. ^ 

Sec.  9.  It  is  the  duty  of  each  clerk  aforesaid  to  receive  and 
safely  keep  all  such  records  and  papers  of  the  notary  in  the  case 
above  named,  and  to  give  attested  copies  of  them  and  the  seal  of 
his  court ;  for  which  he  may  demand  such  fees  as  by  law  may  be 
allowed  to  the  notaries,  and  such  copies  shall  have  the  same  effect 
as  if  certified  by  the  nokary. 

Sec.  10.  That  on  or  before  the  first  day  of  May  next,  every 
notary  public  then  in  commission  in  the  territory,  shall  have  his 
commission  recorded  in  the  oflSce  of  the  recorder  of  deeds  in  his 
county. 

Sec.  11.  Any  notary  public  failing  to  comply  with  the  pro- 
visions of  the  foregoing  section,  shall  be  deemed  removed  from 
oflBce  from  and  after  the  said  first  day  of  May  next. 

Sec.  12.  Every  notary  public  whose  commission  bears  date  after 
the  said  first  day  of  May,  next,  shall  complv  with  the  following 
conditions:  First.  Before  entering  upon  tne  discharge  of  his 
official  duties,  he  shall  give  bonds  to  the  territory  of  Montana,  in 
the  penal  sum  of  one  thousand  dollars,  conditioned  for  the  true 
and  faithful  execution  of  the  powers  and  duties  of  his  oflice,  with 
two  or  more  sureties,  to  be  approved,  on  said  bond,  by  the  clerk 
of  the  county  court  of  the  proper  county.  Second.  On  the  ap- 
proval of  said  bond  by  said  clerk,  said  notary  shall  have  his  com- 
mission recorded  by  the  recorder  of  deeds  of  his  county,  and  shall 
pay  to  the  clerk  of  the  county  court  the  sum  of  three  aollars. 

Sec.  13.  Said  notary  public  shall  then  be  deemed  commissioned, 
and  not  before. 

Sec.  14.  The  clerk  of  the  county  court  shall  thereupon  trans- 
rait  to  the  secretary  of  the  territory  a  certificate  that  said  notary 
public  is  duly  qualified,  and  specifying  the  date  of  his  qualifica- 
tion, which  certificate  shall  bear  the  signature  of  said  notary 
public,  and  said  secretary  is  hereby  required  to  file  said  certifi- 
cate in  his  office,  and  to  keep  a  book  in  which  he  shall  enter  the 
names  of  notaries  hereafter  qualified,  in  the  order  in  which  the 
same  are  transmitted  to  him,  with  the  name  of  the  county  and 
the  date  of  qualification  of  each. 

Sec.  15.  Any  notary  public  exercising  the  duties  of  his  office 
after  the  expiration  of  his  commission,  or  when  otherwise  disquali- 
fied, or  appending  his  official  signature  to  documents,  when  the 
parties  have  not  appeared  before  him,  shall  be  guilty  of  a  misde- 
meanor, and  be  subject  to  a  fine  of  one  hundred  dollars  for  each 
offence,  to  be  recovered  before  any  court  having  competent  juris- 
67 
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diction  in  his  county,  and  shall  also  be  removed  from  office  bv  the 
governor. 

Sec.  16.  The  governor  of  the  territory  is  hereby  authorized  to 
appoint  one  or  more  notaries  public  in  any  unorganized  coonty, 
who  shall  qualify  as  hereinbefore  provided,  in  the  county  to  which 
said  unorganizea  county  is  attached  for  judicial  purposes. 

Sec,  17.  That  in  case  of  a  demand  of  payment  of  any  promis- 
sory note,  bill  of  exchange,  or  other  commercial  paper,  by  a 
notary  public,  and  a  refusal  by  the  maker,  drawer,  or  acceptor, 
as  the  case  may  be,  the  notary  making  said  demand  may  inform 
the  indorser,  or  any  party  to  be  charged,  if  in  the  same  town  or 
township,  by  notice  deposited  in  the  nearest  post  office  to  the 
party  to  be  charged,  on  the  day  of  demand,  and  no  other  notice 
shall  be  necessary  to  charge  said  party. 


CHAPTER  XLVIII. 

OFFICES  AND  OFFICERS. 

ARTICLE  I. 

TO   PREVENT    OFFICERS  FROM    DEALING  IN   CERTAIN    SECURITIES. 

Sec.  1,  Certain  officers  prohibited  from  dealing  in  county  or  Ur- 
ritorial  scrip,  ^c. 

Sec.  ^.  Prohibited  from  purchasing  or  dealing  in  certain  evi- 
dences of  indebtedness. 

Sec.  3.  Treasurers  shall  refuse  to  rjedeem  warrants — when. 

Sec.  4.  Transfer  of  individucd  certificates  of  indebtedness  of 
officers,  legal. 

Sec.  6.  Duty  of  officers  to  prosecute  under  the  provisions  of  (his 
act 

Sec.  6.  PenaUyfor  violation  of  provisions  of  this  act. 

Sec.  7.  Fines  for  benefit  of  school  fund. 

Section  1.  The  territorial  treasurer  and  auditor,  and  the 
several  district,  county,  city,  or  town  corporation  officers  in  the 
territory,  are  hereby  expressly  prohibited  from  purchasing  or 
selling,  directly  or  indirectly,  or  in  any  manner  receiving  to  tneir 
use  and  benefit,  or  to  the  use  and  benefit  of  any  person  or  persons 
whatever,  any  territory,  county,  or  town,  or  city  warrants,  scrip, 
orders,  demands,  claim  or  claims,  or  other  evidence  of  indebted- 
ness against  the  territory,  or  county,  or  any  city  or  town  thereof. 

Sec  2.    The  territorial  treasurer  and  auditor,  and  all  county, 
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city,  or  town  corporation  officers,  are  prohibited  from  purchasing, 
or  being  interested  in,  or  receiving,  or  selling,  or  transferring,  or 
causing  to  be  purchased,  received,  sold,  or  transferred,  either  in 
person  or  by  or  through  the  agency  or  means  of  any  person  or 
persons  whatever,  any  interest,  claim,  demand,  or  other  evidence 
of  indebtedness  against  the  territory,  or  any  county,  city,  or  town 
corporation  thereof,  either  directly  or  indirectly;  nor  shall  any 
clerk  or  employe  of  any  such  officer  or  officers,  nor  the  commis- 
sioners employed  or  to  be  employed  to  fund  any  county,  city,  or 
town  corporation  indebtedness,  be  allowed  to  make  any  purchase, 
sale,  or  transfer,  or  bargain  in  any  manner  for  any  territory, 
county,  city,  or  town  corporation  indebtedness,  be  allowed  to  make 
any  such  purchase,  sale,  or  transfer,  or  bargain  in  any  way  or 
manner  for  any  territory,  county,  city,  or  town  corporation  war- 
rants, scrip,  demands,  or  other  evidences  of  indebtedness,  against 
the  territory,  or  any  county,  city,  or  town  corporation  thereof. 

Sec.  3.  It  shall  be  the  duty  of  the  territorial  treasurer,  and 
the  several  county,  city,  or  town  corporation  treasurers  of  the 
territory,  to  refuse  to  redeem  any  warrants  against  the  territory, 
or  any  county,  city,  or  town  corporation  thereof,  when  it  shall 
come  to  their  knowledge  that  such  warrants,  scrip,  or  other  evi- 
dences of  indebtedness  have  been  purchased,  sold,  received,  or 
transferred  in  violation  of  the  provisions  of  this  act. 

Sec.  4.  All  public  officers,  herein  referred  to,  shall  have  the 
right  to  sell  or  transfer  any  evidences  of  public  indebtedness 
which  may  be  issued  according  to  law,  and  held  by  such  officers 
for  services  rendered  by  them  to  the  territory,  county,  or  town 
corporation,  legally  and  justly  due. 

Sec.  5.  It  shall  be  the  duty  of  any  officer  charged  with  the 
disbursement  of  any  public  moneys,  or  any  evidences  of  public  in- 
debtedness, when  he  shall  be  informed  by  affidavit  of  the  viola- 
tion of  any  of  the  provisions  of  this  act,  by  any  officer,  or  any 
agent  or  employe  of  said  officer,  whose  account  is  to  be  settled, 
audited,  or  paid  by  him,  to  withhold  any  settlement  or  payment  of 
ihe  same,  and  to  cause  said  officer,  or  any  agent  or  employe  of 
said  officer,  to  be  prosecuted  for  a  felonv,  and,  on  conviction  of  any 
officer,  or  any  agent  or  employe  of  said  officer,  guilty  of  any  viola- 
tion of  the  provisions  of  this  act,  he  shall  be  punished  by  a  fine  of 
not  less  than  five  hundred  dollars,  and  shall  be  imprisoned  in  the 
territorial  prison  not  less  than  two  months.  Such  conviction 
shall  operate  as  forfeiture  of  office,  and  the  party  convicted  shall 
forever  be  disqualified  from  holding  any  office  of  trust  or  profit  in 
this  territory.  Any  person  giving  information  which  may  lead 
to  the  conviction  of  any  person,  under  the  provisions  of  this  act, 
shall  be  entitled  to  one-fourth  of  any  fine  assessed  upon  and  col- 
lected from  any  such  officer,  or  agent  or  employe  of  said  officer. 
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The  balance  of  said  fine  shall  be  paid  into  the  county  treasury  of 
the  several  counties. 

Sec.  6.  Any  officer,  or  agent  or  employe  of  any  officer,  who 
shall  be  guilty  of  any  violation  of  any  of  the  provisions  of  this  act 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than  five 
hundred  dollars,  and  shall  be  imprisoned  in  the  territorial  prison 
not  less  than  two  months.  Such  conviction  shall  operate  as  a  for- 
feiture of  office ;  and  it  shall  be,  and  is  hereby  made,  the  duty  of  all 
judges  in  this  territory  to  give  this  act  specially  in  charge  to  the 
grand  jurors  at  each  term  of  their  respective  courts,  and  also  to  all 
trial  juries  impanelled  for  the  trial  of  any  of  the  officers  herein- 
before mentioned  in  this  act. 

Sec.  7.  That  all  fines  collected  under  and  required  by  the  pro- 
visions of  this  act  to  be  paid  into  the  county  treasuries,  shall  oe  so 
paid  in  for  the'  benefit  of  the  common  school  fund. 


CHAPTER  XLIX. 


PARTNERSHIP. 


Sec.  1.  Limited  partnerships — how  formed. 

Sec.  2.  Of  whom  said  partnership  may  consist. 

Sec.  8.  Certificate — wmt  to  contain. 

Sec.  4-  How  certificate  to  be  signed  and  acknowledged. 

Sec.  6.  New  certificate  upon  renewal  of  partnership. 

Sec.  6.  Business  conducted  in  name  of  general  partners. 

Sec.  7.  Capital  stock  not  to  he  withdrawn;  liability  of  special 
partners. 

Sec.  8.  Assignment  for  benefit  of  creditors — what  to  provide. 

Sec.  9.  When  assent  of  creditors  presumed  ;  publication  of  notice 
of  assignment. 

Sec.  10.   When  suit  to  be  brought  by  or  against  general  partners. 

See,  11.  Record  of  notice  of  dissolution  of  partnership. 

Sec  12.  Limited  partners  liable  generally ^  except  as  herein  pro- 
vided. 

Section  L  Limited  partnership,  for  the  transaction  of  mercan- 
tile, mechanical,  mining,  or  manufacturing  business,  within  this 
territory,  may  be  formed  by  two  or  more  persons,  upon  the  terms 
and  subject  to  the  conditions  and  liabilities  prescribeid  in  this  act; 
but  nothing  contained  in  this  act  shall  authorize  such  partnership 
for  the  purpose  of  banking  or  insurance. 

Sec.  2.  The  said  partnership  shall  consist  of  two  or  more  per- 
sons, who  shall  be  called  general  partners,  who  shall  jointly  and 
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severally  be  responsible  as  general  partners  are  by  law,  and  two  or 
more  persons  wno  shall  contribute  to  the  common  stock  a  specific 
sum  in  actual  cash  payment  as  capital,  who  shall  be  called  special 
partners,  and  who  shall  not  personally  be  liable  for  any  debt  of  the 
partnership,  except  in  the  cases  hereinafter  mentioned^ 

Sec.  3.  The  persons  forming  such  partnership  shall  make,  and 
severally  sign,  a  certificate  which  shall  contain  the  name  of  the 
firm  under  which  such  partnership  is  to  be  conducted,  the  name 
and  respective  places  of  residence  of  all  the  general  and  special 
partners,  the  amount  of  capital  which  each  special  partner  has  con- 
tributed to  the  capital  stock,  the  general  nature  of  the  business  to 
be  transacted,  and  the  time  when  the  partnership  is  to  commence, 
and  when  it  is  to  terminate. 

Sec.  4.  No  such  partnership  shall  be  deemed  to  have  been 
formed  until  a  certificate,  made  as  aforesaid,  shall  be  acknowledged 
by  all  the  parties,  before  some  officer  authorized  to  take  acknowl- 
edgements of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  principal  place  of  business  of  the  partnership 
is  located,  in  a  book  to  be  kept  for  that  purpose,  open  to  public 
inspection.  If  any  false  statement  shall  be  made  in  any  such  cer- 
tificate, all  the  persons  interested  in  the  partnership  shall  be  liable 
as  general  partners  for  all  the  engagements  thereof. 

Sec.  5.  Upon  every  renewal  of  a  limited  partnership  beyond 
the  time  originally  agreed  upon  for  its  duration,  a  certificate  shall 
be  made,  as  provided  for  in  the  original  formation  of  partnership  ; 
if  not  renewed,  it  shall  be  deemed  a  general  partnership. 

Sec.  6.  The  business  of  the  partnership  shall  be  conducted 
under  a  firm,  in  which  names  of  the  general  partners  only  shall 
be  inserted.  The  name  of  any  special  partner  snail  be  used  in  said 
firm  with  his  consent,  or  if  he  shall  personally  make  any  contract 
respecting  or  concerning  the  partnership  with  any  person  except 
the  general  partner. 

Sec.  7.  During  the  continuance  of  any  partnership  under  the 
provisiQus  of  this  act  no  part  of  the  capital  stock  thereof  shall  be 
withdrawn,  nor  any  division  of  interests  be  made,  so  as  to  reduce 
such  capital  stock  below  the  sum  stated  in  the  certificate  before 
mentioned.  If,  at  any  time  during  the  continuation  or  at  the  ter- 
mination of  the  partnership,  the  property  assets  shall  not  be  suffi- 
cient to  pay  the  partnership  debts,  the  special  partners  shall  sever- 
ally be  held  responsible  for  all  sums  by  them  in  any  way  received, 
withdrawn,  or  divided,  with  interest  thereon  from  the  time  when 
they  were  so  withdrawn  respectively. 

Sec.  8.  No  general  assignment  by  said  partnership,  in  case  of 
insolvency,  or  where  their  goods  and  estate  are  insufficient  for  the 
payment  of  all  their  debts,  shall  be  valid,  unless  it  provide  for  a 
distribution  of  the  partnership  property  among  all  the  creditors,  in 
proportion  to  the  amount  of  their  several  claims. 
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Sec.  9.  In  all  cases  of  such  assignment  as  provided  in  the  pre- 
ceding section,  the  assent  of  the  creditors  shall  be  presented,  unless 
within  sixty  days  after  notice  thereof  any  shall  dissent ;  and  no 
such  assignment  shall  be  valid  unless  notice  thereof  shall  be  given 
in  some  newspaper,  printed  in  the  county  where  the  place  of 
business  of  the  party  making  it  is  situatea,  or,  if  no  newspaper 
be  printed  in  such  county,  then  in  some  newspaper  in  the  ter- 
ritory nearest  thereto,  within  twenty  days  after  making  such 
assignment. 

Sec.  10.  All  suits  respecting  the  business  of  such  partnership 
shall  be  prosecuted  by  and  against  the  general  partnership,  except 
in  those  cases  in  which  provisions  are  made  in  this  act  that  toe 
special  partners  shall  be  deemed  general  partners,  and  that  special 
partnership  shall  be  deemed  general  partnership,  in  which  cases 
all  the  partners  deemed  general  partners  may  join  or  be  joined 
in  such  suit,  and  excepting  also  those  cases  where  special  part- 
ners shall  be  held  severally  responsible  on  account  of  any  sum 
by  them  received  or  withdrawn  from  the  common  stock,  as  before 
provided. 

Sec.  11.  No  dissolution  of  a  limited  partnership  shall  take 
place,  except  by  operation  of  law,  before  the  time  specified  in  the 
certificate  before  mentioned,  unless  a  notice  of  such  dissolution 
shall  be  recorded  in  the  recorder's  office  in  which  the  original  cer- 
tificate of  renewal  of  the  partnership  was  recorded,  and  unless  such 
notice  shall  also  be  published  for  three  successive  weeks  in  some 
newspaper  printed  in  the  county  where  the  certificate  of  the  found- 
ation of  such  partnership  was  published  according  to  the  provisions 
of  this  act;  and  if  no  newspaper  shall,  at  the  time  of  sucn  dissolu- 
tion, be  printed  in  the  county,  then  the  notice  of  such  dissolution 
shall  be  published  in  some  newspaper  in  the  territory  nearest 
thereto. 

Sec.  12.  In  all  cases  not  otherwise  provided  for  in  lliis  act,  the 
members  of  limited  partnership  shall  be  subject  to  all  the  rights  oi 
general  partners. 


CHAPTER  L. 

POOR. 


See.  1.  County  commissioners  to  have  exclusive  control  of  poor. 
Sec.  ^.  Foot  to  be  supported  by  relatives,  if  able ;  penalty  for 

disobeying  order  of  county  commissioners. 
Sec.  S.  Children  first  liable  ;  parents  next. 
Sec.  4"  County  to  provide  for  pauper  without  relatives  in  m 


temtorv. 


LA\VS  OF  MONTANA  TERRITORY.  535 

See.  6.  County  commyssioners  to  apprentice  minor  pauper. 
See.  6.  County  commissionera  to  provide  for  Tton-rendent  sick 

pereons — when. 
See.  7.  Eviaenee  of  residence  of  pauper. 
See.  8.  Non-resident  pauper  to  be  sent  to  place  of  residence. 
Sec.  9.  Non-resident  pauper  not  entitled  to, support  after  notice 

to  leave. 
Sec.  10.  County    commissioners    may  provide  workhouse  for 

paupers. 

Section  1.  That  the  board  of  connty  commissioners  of  the 
several  counties  of  this  territory  are  hereby  vested  with  entire 
and  exclusive  superintendence  of  the  poor  in  their  respective 
counties. 

Sec.  2.  Every  poor  person  who  shall  be  unable  to  earn  a  live- 
lihood in  consequence  of  bodily  infirmity,  idiocy,  lunacy,  or  other 
cause,  shall  be  supported  by  the  father,  grandfather,  mother, 
grandmother,  children,  grandchildren,  brothers,  or  sisters,  of  such 
poor  person,  if  they  or  either  of  them  be  of  sufficient  ability ;  and 
every  person  who  shall  fail  or  refuse  to  support  his  or  her  father, 
grandfather,  mother,  grandmother,  child,  sister,  or  brother,  when 
directed  by  the  board  of  county  commissioners  of  the  county, 
when  such  poor  person  shall  be  found  within  such  relation,  resiae 
in  the  county  or  not,  shall  forfeit  and  pay  to  the  county,  for  the 
use  of  the  poor  of  their  county,  the  sum  of  thirty  dollars  per 
month,  to  be  recovered  in  the  name  of  the  county  commissioners 
for  the  use  of  the  poor  aforesaid,  before  any  justice  of  the  peace, 
or  any  court  having  jurisdiction :  Provided,  That  when  any  person 
becomes  a  pauper  from  intemperance  or  other  bad  conduct,  he 
shall  not  be  entitled  to  any  support,  except  parent  or  child. 

Sec.  3.  IhQ  children  shall  oe  first  called  on  to  support  their 
parents,  if  there  be  children  of  sufficient  ability ;  if  there  be  none, 
the  parents  of  such  poor  person  shall  be  next  called  on,  and  if 
there  be  no  parents  or  children  of  sufficient  ability,  the  brothers 
and  sisters  shall  be  next  called  on,  and  if  there  be  no  brothers  and 
sisters,  the  grandchildren  of  such  poor  person  shall  be  called  on, 
and  then  the  grandparents ;  but  married  females,  while  their  hus- 
bands live,  shall  not  be  liable  to  a  suit. 

Sec.  4.  When  any  poor  persons  shall  not  have  relations  in  any 
county  in  this  territory,  as  are  named  in  the  preceding  sections, 
or  such  relations  shall  not  be  of  sufficient  ability,  or  shall  fail  or 
refuse  to  maintain  such  pauper,  then  the  said  pauper  shall  receive 
such  relief  as  the  case  may  require  out  of  the  county  treasury ; 
^od  the  county  commissioners  may  either  make  a  contract  for  the 
necessary  maintenance  of  the  poor,  or  appoint  such  agents  as  they 
°iay  deem  necesaary  to  oversee  and  provide  for  the  same. 

Sec.  5.    When  any  minor  or  other  person  shall  become,  or  be 
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likely  to  become  chargeable  to  the  county^  either  because  of  being 
an  orphan,  or  because  the  parents  or  other  relations  as  afore- 
said are  unable  or  refuse  to  support  such  minor^  it  shall  be  the 
duty  of  the  county  commissioners  to  bind  such  minor  as  an  appren- 
tice to  some  respectable  householder  of  the  county  by  written 
indenture,  which  shall  bind  such  minor  to  serve  as  an  apprentice, 
and  shall  in  all  respects  be  to  the  tenor  and  effect  as  required  in 
the  act  concerning  apprentices. 

Sec.  6.  When  any  non-resident  or  any  other  person  not  coining 
within  the  definition  of  a  pauper,  shall  fall  sick  in  any  county  in 
this  territory,  not  having  money  or  property  to  pay  his  b<^d, 
nursing,  or  medical  attendance,  it  shall  be  the  duty  of  the  com- 
missioners of  the  proper  county,  on  complaint  being  made,  to  give 
or  order  to  be  given,  such  assistance  to  such  person  as  they  may 
deem  just  and  necessary;  and  if  such  sick  person  shall  die,  then 
the  said  commissioners  shall  order  to  be  given  to  such  person 
decent  burial ;  and  the  said  commissioners  shall  make  such  allow- 
ance for  board,  nursing,  and  medical  attendance,  or  burial  expenses, 
as  they  may  deem  just  and  equitable,  and  order  the  same  to  be 
paid  out  of  the  county  treasury. 

Sec.  7.  When  the  application  is  made  by  any  pauper,  to  the 
board  of  county  commissioners  of  any  county  in  this  territory,  for 
relief,  it  shall  be  necessary  for  said  commissioners  to  require  of 
said  pauper  satisfactory  evidence  that  he  has  been  a  resident  of 
the  county  for  two  months  immediately  preceding  the  day  upon 
which  such  application  is  made. 

Sec.  8.  When  application  is  made  by  any  pauper  to  the  board 
of  county  commissioners  as  aforesaid,  it  shall  appear  to  the  satis- 
faction of  said  board  that  the  person  so  applying  for  relief  has 
resided  in  said  county  for  two  months,  he  snail  be  entitled  to  all 
the  relief  provided  by  this  act ;  but  if,  on  examination,  it  shall 
appear  that  said  pauper  is  a  resident  of  some  other  county  of  this 
territory,  the  commissioners  shall,  at  the  expense  of  the  county, 
cause  said  pauper  to  be  removed  to  the  county  of  which  he  is  a 
resident,  or  may,  if  they  think  best,  issue  a  notice  directed  to  some 
constable  of  the  county,  which  said  constable  shall  serve  forthwith 
on  said  pauper,  requiring  him  to  depart  forthwith  from  the  coanty, 
and  after  so  serving  said  notice  by  reading  the  same  to  said  pauper, 
said  constable  shall,  within  five  days  thereafter,  return  the  same  to 
the  clerk  of  the  board  of  county  commissioners  issuing  the  same, 
noting  the  time  and  manner  of  service. 

Sec.  9.  After  service  of  such  notice  aforesaid,  no  pauper  shall 
be  entitled  to  relief  from  such  county,  unless  the  county  commis- 
sioners deem  it  absolutely  necessary. 

Sec.  10.  The  board  of  county  commissioners  of  any  county  in 
this  territory  may,  if  they  think  proper,  cause  to  be  built  or  pro- 
vided in  their  respective  counties,  workhouses  for  the  accommoda- 
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tion  and  employment  of  such  paupers  as  may  from  time  to  time 
become  a  county  charge;  an^such  workhouses  and  paupers  shall 
be  under  such  rules  and  regulations  as  the  county  commissioners 
may  deem  just  and  proper. 


CHAPTER  LI. 


PUBLIC   PRINTING. 


Sec.  1,  Sow  pvblic  printing  procured. 

Sec.  S.  Auditor  to  invite  sealed  proposals. 

Sec,  8.  By  whom  proposals  opened  and  contract  let 

Sec.  4.  Auditor  to  furnish  samples  of  work. 

Sec.  5.  Auditor  to  draw  warrants  for  printing. 

Sec.  6.  Hejection  of  proposals. 

Sec.  7.  Penalty  imposed  upon  officers  interested  in  contract. 

Section  1.  That  hereafter,  when  it  shall  be  necessary  for  the 
territorial  auditor  and  the  territorial  treasurer,  in  the  lawful  dis- 
charge of  their  duties,  to  have  or  use  any  private  blanks,  or  to 
have  any  printing  done  authorized  by  law  for  use  in  their  respec- 
tive offices,  the  same  shall  be  procured  as  hereinafter  provided. 

Sec.  2.  That  it  shall  be  the  duty  of  the  auditor  of  this  terri- 
tory immediately  after  the  passage  of  this  act,  and  thereafter  at 
the  beginning  of  each  fiscal  year,  to  invite  sealed  proposals  from 
all  publishers  in  this  territory  for  doing  all  public  printing  for  the 
use  of  the  aforesaid  officers ;  that  he  shall  invite  said  proposals  by 
notice  thereof,  to  be  printed  for  four  weeks  in  three  several  news- 
papers in  this  territory.  Said  notice  shall  contain  a  specification 
of  the  character^ quality,  and  quantity  of  printing  to  be  done. 

Sec.  3.  That  the  sealed  proposals  received  by  the  auditor  from 
all  sources  for  public  printing  shall  be  opened  and  compared  by 
the  said  auditor  and  the  district  attorney  of  the  said  district 
where  the  auditor  may  reside;  and  it  shall  be  the  duty  of  the 
said  auditon  and  district  attorney  to  award  the  contract  for  the 
public  printing  to  the  person  or  persons  who  propose  to  do  the 
same  for  the  entire  fiscal  year  at  the  lowest  rates. 

Sec.  4.  That  it  shall  be  the  duty  of  the  auditor  to  furnish  the 
person  or  persons  to  whom  has  been  awarded  the  contract  for 
public  printing,  with  samples  of  the  printing  required  of  him,  and 
that  such  contractor  shall  be  reouired  to  comply  with  his  contract 
in  that  respect  before  he  shall  be  entitled  to  receive  his  pay 
therefor. 

Sec.  5.  That  the  territorial  auditor  is  authorized  to  draw  his 
warrant  or  warrants  upon  the  territorial  treasurer  for  the  pay- 
68 
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ment  of  any  contract  made  under  the  provisions  of  this  act,  when 
the  same  shall  be  fully  complied  with  on  the  part  of  the  con- 
tractor, and  not  before. 

Sec.  6.  That  the  auditor  and  district  attorney  aforesaid,  to- 
gether, shall  have  the  power  to  reject  any  unreasonable  or  exc^- 
sive  proposals  for  such  public  printing,  and  in  all  cases  where 
there  has  been  but  one  proposal  made  for  such  printing  said 
auditor  shall  immediately  re-advertise  for  proposals,  as  required 
by  this  act. 

Sec.  7.  That  any  auditor  or  district  attorney  required  to  per- 
form any  duty  under  the  provisions  of  this  act,  who  shall  directly 
or  indirectly  become  interested  in  any  bid,  proposal,  or  contract 
made  under  the  provisions  of  this  act,  shall  be  nned  in  a  sum  not 
less  than  one  thousand  dollars,  nor  more  than  five  thousand 
dollars,  to  be  recovered  in  any  court  of  competent  jurisdiction, 
and  the  same  shall  work  a  forfeiture  of  ofBce. 


CHAPTER  LII. 


REAL  ESTATE. 


Sec.  1.  nights  of  parties  occupying  the  public  domain. 

Sec,  S.  Declaration  or  deed  to  be  recorded,  ^c. 

Sec.  S.  Transferable  interest  of  owner  of  daim. 

Sec.  4"  nights  of  occupancy  and  possession  determined  by  the 

local  law. 
Sec.  5.  Form  of  declaration. 
Sec.  6.  Muniment  of  title  to  be  recorded. 
Sec.  7.  liecords  to  be  received  as  evidence;  except  when. 
Sec.  8.  Declaration  not  to  include  mines. 

Section  1.  Conceding  to  the  United  States  of  America  the  pri- 
mary and  paramount  right  to  dispose  of  the  soil  of  tlfis  territory, 
according  to  the  laws  existing  or  to  be  enacted  by  congress,  and 
full  and  complete  exemption  from  every  form  of  taxation  of  their 
property,  it  is  hereby  declared  that  as  between  all  citizens  now 
residing  in,  or  who  shall  hereafter  come  to  reside  in  this  territory, 
and  as  between  them,  or  any  of  them,  and  others  having  or  claim- 
ing now,  or  hereafter  pretending  to  have  or  claim,  any  right  to 
occupy,  possess,  or  enjoy  any  portion  of  the  public  domain,  situate 
within  tne  boundaries  of  this  territory,  and  as  between  each  and 
every  one  of  them,  and  all  other  persofas,  associations,  corporations, 
and  powers,  except  the  government  of  the  United  States  of  Araer- 
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ica,  the  right  as  the  same  may  exist  under  the  local  laws  to  occupy, 
possess,  and  enjoy  any  tract  or  portion  thereof,  not  to  exceed  one 
nundred  and  sixty  acres,  in  such  form  as  may  be  prescribed  by 
the  laws  of  the  United  States,  shall  be  respected  in  law  and  in 
equity  in  all  the  courts  and  tribunals  of  this  territory,  as  a  chattel 
real,  possessing  the  character  of  real  estate. 

Sec.  2.  All  rights  of  occupancy,  possession,  and  enjoyment  of 
any  tract  or  portion  of  the  said  public  domain,  except  mining 
claims,  shall  be  expressed  and  described  in  a  declaration,  in  cases 
of  original  occupation,  and  by  deed,  in  cases  of  purchase,  duly 
acknowledged  by  some  officer  authorized  to  take  acknowledg- 
ments of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  land  is  situated. 

Sec.  3.  '  The  owner  of  every  claim  or  improvement  on  any  tract 
or  parcel  of  land,  has  transferable  interest  therein,  which  may  be 
sola  by  execution  or  otherwise,  and  any  sale  of  such  improvement 
is  a  sufficient  consideration  to  sustain  a  promise. 

Sec.  4.  All  rights  of  occupancy,  possession,  and  enjoyment  of 
any  tract  or  portion  of  the  said  public  domain  acquired  before  the 
passage  of  this  act,  shall  be  ascertained,  adjudged,  and  determined 
by  the  local  law  of  the  district  or  precinct  in  which  such  tract  is 
situated,  as  it  existed  on  the  day  when  such  rights  were  acquired, 
or  as  it  thereafter  may  have  existed,  then  by  tne  common  custom 
then  prevailing,  in  respect  to  such  property,  in  the  district  or  pre- 
cinct in  which  it  existed. 

Sec.  5.  The  declaration  of  an  occupant  of  a  tract  or  portion  of 
the  public  domain,  required  by  the  second  section  of  this  act,  shall 
be  substantially  in  the  following  form  : 

To  all  whom  these  presents  may  concern :     Know  ye,  that  I, 

A.  B.,  of ,  in  tne  county  of ,  in  the  territory  of 

Montana,  do  hereby  declare  and  publish  as  a  legal  notice  to  all  the 
world,  that  I  have  a  valid  right  to  the  occupation,  possession,  and 
enjoyment  of  all  and  singular  that  tract  or  parcel  of  land  not  ex- 
ceeding one  hundred  ana  sixty  acres,  situate,  lying,  and  being  in 
the  township  of ,  in  the  county  of ^  in  the  terri- 
tory of  Montana,  bounded  and  described  as  follows  :  [here  insert 
the  description ;]  together  with  all  and  singular  the  hereditaments 
and  appurtenances  thereunto  belonging,  or  in  anywise  appertaining. 

Witness  my  hand  and  seal,  this day  of ^  one 

thousand  eight  hundred  and  sixty . 

To  be  su&cribed  with  the  full  Christian  name  and  surname  of 
the  person  making  the  application,  acknowledged  in  the  same 
manner  as  a  deed  of  real  estate. 

Sec.  6.  All  persons,  associations,  and  companies,  now  claiming 
individually  and  collectively,  the  right  to  the  occupancy,  possession 
and  enjoyment  of  any  tract  or  parcel  of  the  said  public  domains, 
except  mining  claims,  under  or  by  virtue  of  the  terms  expressed 
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in  the  fourth  section  of  this  chapter,  shall  deposit  all  deeds,  dec- 
larations, and  other  muniments  of  title,  for  record,  with  the 
recorder  of  the  county  in  which  the  lands  shall  be  situated,  within 
three  months  from  the  time  a  duly  elected  recorder  shall  enter 
upon  his  duties,  unless  within  that  time  the  books  of  record  in 
which  they  may  have  been  recorded  according  to  the  local  law  or 
custom  shall  have  been  deposited  in  said  office  for  the  public  use. 

Sec.  7.  In  all  legal  or  equitable  proceedings  hereafter  insti- 
tuted in  any  court  in  this  territory,  the  record  of  any  declaration, 
deed,  or  mortgage,  or  any  other  muniments  of  right  referred  to  in 
the  third  and  fifth  sections  of  this  act,  shall  be  received  except  as 
against  the  United  States,  and  all  other  persons  claiming  under 
the  United  States,  as  presumptive  evidence  of  the  regularity  of 
the  paper  itself,  under  the  local  law  or  custom  existing  at  the  true 
time  of  its  execution,  and  if  the  regularity  thereof  shall  be  chal- 
lenged, the  burden  of  proving  the  alleged  irregularity  shall  be 
upon  the  party  making  the  challenge. 

Sec.  8.  The  declaration  of  every  occupant  of  any  tract  or  por- 
tion of  the  public  domain  mentioned  in  section  five  of  this  act, 
shall  not  be  construed  to  include  any  gold-bearing  quartz  lodes, 
silver  lodes,  or  gold  diggings,  but  said  lodes  or  diggings  shall  be 
excepted  from  the  tract  of  said  occupant,  and  shall  be  subject  to  be 
occupied,  possessed,  and  enjoyed,  according  to  the  local  laws  or 
customs  of  the  district  in  which  the  same  may  be  situated,  and  if 
there  shall  be  no  local  law  or  custom  in  said  district,  then  by  the 
custom  prevailing  in  the  nearest  mining  district  thereto. 


CHAPTER  LIII. 


HOADS  AND  HIGHWAYS. 

Sec,  1.  Person  or  company  damaging  road,  to  repair  the  same. 

Sec,  2,  Person  digging  ditch  across  road  to  bridge  the  same. 

Sec,  3.  AU  roads  declared  public  highway. 

Sec,  4"   Width  of  roads. 

Sec,  6,  Fine  for  charging  illegal  toll. 

Sec.  6.  Penalty  for  obstructing  road. 

Section  1.  That  if  any  person,  mining,  ditch,  or  milling  com- 
pany, shall,  by  virtue  of  any  charter  or  law  granted  or  made  for 
mining,  milling,  irrigating,  or  other  purposes,  dam  the  waters  of 
any  stream  in  this  territory,  so  that  the  water  thus  dammed  shall 
overflow  any  wagon  or  other  road,  situated  on  the  margin  or  banks 
of  said  stream,  or  so  as  to  cause  the  said  road  to  become  undermined, 
weakened,  or  damaged,  the  said  person,  company,  or  corporation, 
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sball  rebuild  or  repair  said  road  at  their  own  expense ;  the  said 
road  to  be  accepted  by  the  county  commissioners  of  the  county  in 
which  said  roaa  is  located. 

Sec.  2.  That  if  any  person,  mining,  ditch,  or  milling  company, 
shall,  by  virtue  of  any  cnarter  or  law  granted  or  made  for  mining, 
milling,  irrigating,  or  other  purposes,  or  by  virtue  of  any  estab- 
lished custom,  cut,  dig,  or  excavate,  or  cause  to  be  cut,  dug,  or  exca- 
vated, any  ditch  across  any  wagon  or  other  road,  the  said  person, 
company,  or  corporation  shall  bridge,  or  cause  the  same  to  be 
bridged,  in  a  strong,  safe,  and  substantial  manner,  to  be  accepted 
by  the  county  commissioners  of  the  county  in  which  said  road  is 
located. 

Sec.  3.  All  roads  or  highways  laid  out  or  now  travelled  in  the 
various  counties  in  the  territory  of  Montana  are  hereby  declared 
public  highways,  excepting  such  roads  and  highways  upon  which 
franchises  have  heretofore  been  granted. 

Sec.  4.  That  the  width  of  all  territorial  and  county  roads,  not 
otherwise  specified,  shall  be  sixty-six  feet. 

Sec.  6.  Any  person,  or  association  of  persons,  charging  toll 
upon  any  road,  oridge,  or  ferry,  without  authority  of  law,  or  who 
shall  charge  mdre  toll  than  is  allowed  by  his  or  their  charter, 
shall  be  liable  to  the  person  or  persons  paying  such  illegal  toll 
in  ten  times  the  amount  so  paid,  whicn  may  be  recovered  in 
any  court  having  jurisdiction,  and,  in  addition  thereto,  shall  be 
subject  to  a  criminal  prosecution,  and,  upon  conviction,  shall 
be  fined  in  any  sum  not  less  than  fifty  dollars,  nor  more  than 
five  hundred  dollars,  to  be  imposed  and  collected  as  fines  in 
other  cases;  one  half  of  which  fine  shall  go  to  the  informant, 
and  one  half  shall  be  paid  into  the  county  treasury,  for  the 
benefit  of  the  school  fund  of  the  county  in  which  the  ofience  was 
committed. 

Sec.  6.  Any  person  who  shall  hereaftei*  fence  up  or  obstruct 
any  such  hignways,  having  been  notified  of  the  same  by  any  per- 
son or  persons  aggrieved,  or  who  shall,  within  ten  days  after  such 
notice,  fail  or  refuse  to  remove  any  such  obstructions,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  before  any 
court  of  competent  jurisdiction,  shall  be  fined  in  a  sum  not  less 
than  twenty-five  dollars,  nor  more  than  one  hundred  dollars,  and 
be  adjudged  to  pay  all  costs  of  prosecution. 


512  ROADS  AND   HIGHWAYS. 


ARTICLE  II. 


ROADS,   DISTRICTS,   AND   SUPERVISORS. 

Sec.  1.  County  commi88i07iers  may  eatabliah  road  districU, 

Sec.  ^.  Svpervisors^  by  wKom  appointed. 

Sec.  3.  Road  tax  to  be  levied. 

Sec.  4"  Supervisor  to  make  out  list. 

Sec.  6.  Supervisor  to  report  labor  to  commissioners. 

Sec.  6.  County  treasurer  to  collect  road  tax. 

Sec.  7.  Pefoalty  for  failure  to  perform  duties  of  supervisor. 

Section  1.  That  the  several  boards  of  county  comraissioners,  on 
the  petition  of  thirty  bona  fide  citizens  of  any  township  of  this  ter- 
ritory, may,  in  their  'discretion,  establish  such  township,  or  any 
part  thereof,  into  suitable  and  convenient  road  districts,  and  cause 
a  brief  description  of  the  same  to  be  entered  on  the  county 
records ;  that,  in  all  cases  where  such  petition  is  presented  to  the 
board  of  county  commissioners  of  any  county,  tney  shall,  prior 
to  granting  the  same,  cause  a  public  notice  thereof  to  be  given, 
by  publication  or  otherwise,  as  they,  the  commissioners,  may  elect. 

Sec.  2.  The  county  commissioners  shall,  annually  at  the  Feb- 
ruary term  thereof,  appoint  a  supervisor  of  roads  for  each  road 
district  in  the  county,  and  shall  at  any  time  fill  any  vacancy  that 
may  occur  in  such  office ;  and  the  county  clerk  of  each  county 
shall  immediately  notify  all  persons  who  have  been  appointed  as 
supervisors,  and  they  shall  qualify  within  twenty  days  after  their 
appointment,  and  such  supervisors  shall  take  an  oath,  before  enter- 
ing upon  the  duties  of  their  office,  for  the  faithful  performance  of 
their  duties ;  that  thev  will  call  out  all  persons  in  their  respective 
districts  liable  to  work  on  highways  therein;  that  they  will  super- 
intend the  labor  thereon,  and  see  that  the  same  is  faithfoUy  per- 
formed, and  sue  for  and  collect  all  moneys  due  such  district.  No 
commissioner  to  be  a  road  supervisor. 

Sec.  3.  There  shall  be  levied  and  collected  on  all  taxable  prop- 
erty, in  each  district,  the  sum  of  one  mill  on  the  dollar,  also  a  head 
tax  of  three  dollars  on  each  able-bodied  man  between  the  ages  of 
twenty-one  and  fortv-five  residing  in  each  district:  Provided, 
That  any  person  liable  to  pay  road  tax  may  work  out  such  tax, 
under  the  supervision  of  the  supervisor  of  the  district  where  such 
person  resides,  and  shall  be  allowed  for  such  work  the  sum  of  three 
dollars  per  day. 

Sec.  4.  The  supervisor  of  each  district  shall  make  out  a  list  of 
all  persons  in  his  district  who  have  been  residents  in  such  district 
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thirty  days,  and  file  a  copy  of  the  same  with  the  clerk  of  the  board 
of  county  commissioners  at  the  February  term  in  each  year,  show- 
ing a  full  and  concise  statement  of  all  labors  performed,  moneys 
received  and  payed  out ;  and,  if  a  surplus  of  money  shall  remain 
after  the  payment  of  all  road  dues,  the  county  commissioners  shall 
place  the  same  to  the  credit  of  the  school  fund ;  and  the  super- 
visors of  roads  are  required  to  make  out,  and  return  to  the  county 
clerks  of  their  several  counties,  after  the  first  Monday  in  February 
in  each  year,  additional  lists  of  all  persons  who  may  have  become 
residents  of  their  districts,  or  (those  whom)  they  may  have  ne- 
irlected  to  list  prior  to  the  first  Monday  in  February  in  each  year, 
who  are  subject  to  the  payment  of  road  tax.  The  board  of  county 
c  oraraissioners  may  appoint  supervisors  at  any  regular  term  of  their 
sessions. 

Sec.  5.  All  supervisors  shall  make  a  report  to  the  county  com- 
missioners, on  the  first  Monday  in  February  and  November  in  each 
year,  of  all  labor  done  and  performed  and  material  furnished  on 
roads  or  bridges  in  their  respective  counties ;  and  the  said  super- 
visors shall  receive  a  reasonable  compensation  for  their  services,  to 
be  allowed  by  the  county  commissioners  out  of  the  road  fund  of  the 
county ;  and  if  a  surplus  of  money  shall  remain  after  the  payment 
of  all  road  dues,  the  county  commissioners  shall  place  the  same  to 
Ihe  credit  of  the  road  fund. 

Sec.  6.  The  several  county  treasurers  are  hereby  authorized 
and  empowered  to  collect  all  road  tax  levied  in  each  year,  as  now 
required  by  law  for  the  collection  of  revenue :  Provided,  That 
any  person  producing  the  supervisor's  certificate  for  labor  done 
and  performed,  or  for  material  furnished,  on  any  road,  or  bridge, 
l>y  order  of  said  supervisor,  with  the  amount  aue  therefor,  shall 
be  allowed  the  same  on  their  road  tax;  and  the  county  treas- 
urer shall  pay  all  amounts  exceeding  said  tax  to  the  party 
holding  said  certificate,  out  of  any  road  money  in  the  treasury, 
and  the  said  certificate  shall  be  the  treasurer's  voucher  for  money 
?o  paid. 

Sec.  7.  Any  supervisor  who  shall  fail  to  perform  the  duties 
required  of  him  by  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars,  before  any  court  having  competent  jurisdiction. 
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CHAPTER  LIV. 

SIGNATURES  AND  MARKS. 

Section  1.  The  signature  of  a  party,  when  required  to  a  written 
instrument,  shall  be  equally  valia  if  the  party  cannot  write,  pro- 
vided the  person  make  his  mark,  and  the  name  of  the  person 
making  the  mark  being  written  near  it,  and  the  mark  being  wit- 
nessed by  a  person  who  writes  his  own  name  upon  such  instn- 
ment  as  a  witness. 


CHAPTER  LV. 


STORAGE  AND  COMMISSION. 


Sec.  1.  Sale  of  commission  goods  for  charges — when  and  how 

made. 
Sec.  2.  Sale  to  vest  title  in  purchaser. 
Sec.  3.  Balance  of  purchase-money  paid  to  owner » 

Section  1.  That  any  storage  or  commission  merchant  receiving 
goods,  wares,  merchandise,  or  machinery  from  any  party  for  stor- 
age, after  keeping  the  same  in  store  for  the  term  of  ninety  days, 
may,  in  default  of  the  payment  of  the  storage  or  freight  money 
on  such  goods,  wares,  merchandise,  or  machinery,  advertise  and 
sell  the  same  at  public  auction,  to  the  highest  bidder,  for  cash  in 
hand,  first  giving  notice  of  the  time,  terms,  and  place  of  sale,  and 
a  description  of  the  property  to  be  sold,  by  publication  in  some 
newspaper  published  in  the  county  where  the  property  may  be 
stored ;  said  notice  shall  be  published  at  least  thirty  days  previous 
to  the  day  of  sale,  and  shall  specify  the  amount  due  on  tne  prop- 
erty to  be  sold :  Provided,  That  when  a  specified  time  has  been 
agreed  upon  between  the  parties  for  the  storage  of  said  property, 
the  same  shall  not  be  advertised  until  the  expiration  of  the  time 
agreed  upon.  Should  there  be  no  newspaper  published  in  the 
countv  wnere  such  goods,  wares,  merchandise,  or  machinery  are 
stored,  then  notice  may  be  given  in  the  nearest  newspaper  pub- 
lished thereto  in  some  other  county  in  Montana :  Provided,  That 
no  more  of  such  goods,  wares,  merchandise,  or  machinery  shall 
be  sold  than  is  necessary  to  pay  the  charges  due,  together  with 
the  costs,  and  as  shall  accrue  every  six  months  thereafter. 
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Sec.  2.  That  all  sales  under  this  act  shall  vest  the  title  to  all 
goods,  wares,  merchandise,  or  machinery  disposed  of  under  the 
provisions  of  this  act,  in  the  purchase  [purchaser]  thereof. 

Sec.  3.  That  after  the  expense  of  sale  and  publication  of  notice 
of  sale,  the  storage  or  commission  merchant  shall  be  authorized, 
out  of  the  proceeds  arising  from  the  sale  of  any  goods,  wares,  mer- 
chandise, or  machinery  disposed  of  under  the  provisions  of  this 
act,  to  retain  the  amount  due  him  for  storage  or  freight  money 
advanced  on  any  such  goods,  wares,  merchandise,  or  machinery, 
and  the  excess,  if  any,  to  be  paid  over  to  the  party  owning  the 
goods  and  entitled  to  the  proceeds  thereof. 


CHAPTER  LVI. 

TERRITORIAL  OFFICERS. 

Sec,  1,  What  officers  elected  or  appointed. 

Sec.  ^.  Sow  vacancies  of  county  offices  filled. 

Sec.  S.  How  vacancy  in  territoriat office  filled. 

Sec.  4,.  Appointed  officers  to  take  oath  and  give  bond. 

Sec.  6.  JRequisites  of  oath. 

Sec.  6.  Superintendent  of  public  instruction ;  bond. 

Sec.  7.  Predecessors  of  territorial  offices  to  deliver  booh,  ^c,  to 
successors. 

Section  1.  There  shall  be  elected  or  appointed  in  the  territory 
of  Montana  the  following  officers,  to- wit:  First.  One  delegate  to 
congress.  Second.  Members  of  the  council  of  the  legislative  as- 
sembly. Third.  Members  of  the  house  of  the  legislative  assem- 
bly. Fourth.  One  territorial  treasurer.  Fifth.  One  territorial 
auditor  who  shall  be  ex-officio  librarian.  Sixth.  One  superin- 
tendent of  public  instruction.  Seventh.  One  district  attorney  for 
each  judicial  district. 

Sec.  2.  Whenever  any  vacancy  shall  occur  in  any  county  or 
precinct  office,  except  county  commissioners,  the  county  commis- 
sioners of  the  county  where  such  vacancy  occurs  shall  appoint  some 
suitable  person  to  perform  the  duties  thereof,  until  the  next  gen- 
eral election. 

Sec.  3.  Whenever  a  vacancy  shall  occur  at  any  time  in  the 
office  of  territorial  treasurer,  auditor,  superintendent  of  public  in- 
struction, or  district  attorney,  the  governor,  by  and  with  the  ad- 
vice and  consent  of  the  legislative  council,  shall  appoint  some  suit- 
able person  to  perform  the  duties  of  such  office,  ana  when  a  vacancy 
shall  occur  in  the  office  of  county  commissioner,  the  probate  judge 
69 
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shall  appoint  some  suitable  person  to  perform  the  duties  of  sucli 
oflSce;  such  officers,  so  appointed,  shall  hold  their  respective 
offices  until  the  general  election  next  following  such  appointment. 

Sec.  4.  Every  person  appointed  in  pursuance  of  the  last  tw 
sections  of  this  act  shall  take  the  oath  and  file  a  bond  as  prescribe, 
by  law,  and  faithfully  perform  the  duties  of  their  respective  office: 
until  their  successors  are  elected  and  qualified. 

Sec.  5.  That  the  territorial  auditor,  treasurer,  and  superinten- 
dent of  public  instruction,  before  entering  upon  the  duties  of  their 
respective  offices,  shall  be  required  to  take  an  oath  to  support  the 
Constitution  of  the  United  States,  the  organic  act  of  Montana  Ter- 
ritory, and  to  faithfully  discharge  the  duties  of  their  respectirr 
offices. 

Sec.  6.  That  the  superintendent  of  public  instruction  shall  k 
required  to  give  bond,  with  two  or  more  sufficient  sureties,  in  tt- 
sum  of  twenty  thousand  dollars,  to  be  approved  of  by  the  secretAry 
of  the  territory,  which  bond  may  be  increased  from  time  to  time, 
or  new  or  additional  sureties  may  at  any  time  be  required  by  the 
secretary  or  acting  secretary  of  the  territory,  or  by  the  legislative 
assembly  thereof. 

Sec.  7.  Whenever  the  territorial  auditor,  treasurer,  and  super- 
intendent of  public  instruction  shall  have  filed  their  bond  and  taken 
the  oath  according  to  law,  and  shall  have  received  their  respeciiv*- 
commissions,  it  shall  be  the  duty  and  it  is  hereby  required  tha: 
their  predecessors  in  office  shall,  without  unnecessary  delay,  deliver 
over  to  their  succsssors  thus  qualified  all  books,  papers,  accounts 
and  property  belonging  to  said  office,  and  in  case  of  refusal  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  there- 
of, in  any  court  of  competent  jurisdiction,  be  fined  in  a  sum  notlejs 
than  five  hundred  nor  more  than  two  thousand  dollars,  and  be  im- 
prisoned in  the  county  jail  for  the  term  of  six  months. 


CHAPTER  LVIL 

TOWN  SITES. 

See.  1,   Who  shall  enter  town  site  under  United  States  law. 

Sec.  2,  Powers  of  officers  entering  town  site. 

Sec.  3.   When  survey  and  plat  to  be  made. 

See.  Jf.  Size  of  lots  ;  survey  to  be  fled;  where. 

See.  5.  Claimants  of  lots  to  file  statements — when. 

Sec.  6.  Requisites  of  statement. 

Sec.  7.  Claimants  to  make  proof  and  pay  fees — when. 

Sec.  8,   What  claimant  entitled  to. 
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Sec.  9.  Anthorities  to  viake  deed — when. 

Sec,  10.  Fees  in  non-contested  cases. 

Sec,  11.  Proceedings  in  contested  cases. 

Sec.  12.   Claimants  may  appeal — where. 

Sec.  IS.    When  appeal  decided  authorities  to  make  deed. 

Sec.  14-   Claimants  to  make  deposit  upon  filing. 

Sec.  15.  Authorities  may  barrow  money  to  defray  expenseSj  ^-c. 

Sec.  16.  Lots  not  claimed  open  to  settlement  and  entry. 

Sec.  17.  Disposition  of  books  and  papers  relating  to  town  site 

entry. 
Sec.  18.  Site  for  school  or  college  set  apart — when  and  how. 
Sec.  19,  Rights  of  actual  occupant  of  ground  prior  to  passage  of 

this  act. 

Section  1.  Whenever  the  citizens  of  any  town  located,  or  that 
may  hereafter  be  located,  upon  the  public  lands  of  the  United 
States,  shall  desire  to  obtain  title  to  the  town  site  thus  occupied 
liy  them,  it  shall  be  lawful  for  the  corporate  authorities  of  such 
town,  or  if  the  same  be  unincorporated,  then  for  the  judge  of  the 
probate  court  of  the  county  in  which  such  town  is  located,  when- 
ever such  desire  of  the  citizens  is  certified  to  such  incorporate 
authorities,  or  judge  of  the  probate  court,  as  the  case  may  be,  by 
a  petition  signed  by  a  majority  of  the  resident  property  holders  of 
such  town,  to  enter,  at  the  proper  land  office,  so  much  of  the  land 
that  such  town  may  be  entitled  to  under  the  provisions  of  theact 
of  congress  entitled  "An  act  for  the  relief  of  the  inhabitants  of 
cities  and  towns  upon  the  public  lands,"  approved  March  2,  1867, 
as  may  be  actually  necessary  for  the  purposes  of  said  town,  in 
trust  for  the  several  use  and  benefit  of  the  occupants  thereof, 
according  to  their  respective  interests :  Provided,  That  nothing  in 
this  act  contained  shall  be  so  construed  as  to  authorize  or  em- 
power the  said  incorporate  authorities  or  probate  judge,  as  the 
case  may  be,  to  enter  or  to  cause  to  be  surveyed,  as  hereinafter  pro- 
vided, any  tract  or  legal  subdivision  of  land,  not  actually  occupied 
as  a  town  site,  in  whole  or  in  part,  by  the  citizens  of  such  town : 
Provided,  further,  That  no  entry  of  any  town  site,  under  the  pro- 
visions of  this  act,  shall  interfere  with  the  prior  rights  of  any  per- 
son claiming  any  land  under  the  homestead  or  pre-emption  laws  of 
the  United  States. 

Sec.  2.  The  said  incorporate  authorities  or  judge  of  the  probate 
court,  as  the  case  may  be,  shall  have  full  power  to  do  all  and 
singular  the  several  acts  and  things  necessary  and  appertaining  to 
the  entry  of  said  land  at  the  proper  land  office. 

Sec.  3.  And  the  said  incorporate  authorities  or  judge  of  the 
probate  court,  as  the  case  maybe,  shall, within  three  months  from 
and  after  the  entry  of  such  town  site,  unless  a  survey  and  an 
accurate  plat  thereof  has  previously  been  made,  cause  the  same  to 
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be  surveyed  and  a  plat  thereof  made,  which  said  survey  and  plat 
thereof  shall  conform  as  near  as  may  be  to  the  existing  rights,  in- 
terest, and  claims  of  the  occupants  thereof.  Said  plat  and  sunej 
shall  be  submitted  to  and  accepted  by  the  board  of  county  com- 
missioners in  the  county  where  the  said  town  is  situated. 

Sec.  4.  Such  town  site  shall  be  surveyed  into  blocks,  lots, 
streets,  and  alleys,  but  no  lot  shall  exceed  in  area  four  thousaE-i 
two  hundred  square  feet ;  and  the  plat  of  such  town  shall  be  file*! 
in  the  office  of  the  county  recorder  for  the  county  in  which  such 
town  is  situated,  and  thereafter  the  streets  and  alleys  designated 
in  such  plat  shall  remain  dedicated  to  public  use  forever. 

Sec.  6.  Immediately  after  such  survey  and  plat  has  been  ma<k 
or  if  a  survey  and  plat  has  been  made  previous  to  the  entry, 
according  to  the  provisions  of  section  three  of  this  act,  then  im- 
mediately after  the  entry  of  the  lands  at  the  proper  land  office,  at 
provided  in  first  section  of  this  act,  the  corporate  authorities  or 
the  probate  judge,  as  the  case  may  be,  shall  cause  a  notice  to  be 
published  in  all  the  newspapers  published  in  such  town,  or,  if  no 
newspaper  be  published  in  such  town,  then  by  advertisement  postal 
up  in  twelve  of  the  most  public  places  in  such  town,  for  at  least  two 
months,  giving  notice  of  such  entry,  and  requiring  every  claimant  or 
claimants  of  any  town  lot  or  lots,  to  file  in  the  office  of  such  in- 
corporate authorities  or  probate  judge,  as  the  case  may  be,  a  state- 
ment of  his  or  their  claims  within  two  months  from  the  date  of 
the  first  publication  of  such  notice. 

Sec.  t).  Such  statement  shall  be  made  in  writing,  signed  by  the 
party  or  parties  making  the  same,  and  verified  by  the  affidavit  of 
such  party  or  parties,  and  shall  be  recorded  at  length  in  a  well 
bound  book  to  be  provided  and  kept  for  such  purpose  by  such  in- 
corporate authorities  or  judge  of  probate,  as  the  case  may  be. 
Such  statement  shall  specify  the  grounds  of  such  claim,  particu- 
larly describing  the  lot  or  lots  claimed,  the  date  as  near  as  may 
be  of  the  occupation  of  said  lot  or  lots,  and  by  whom  ;  what  im- 
provements have  been  made  on  said  lot  or  lots  and  the  value 
thereof ;  and  that  such  lot  or  lots  are  now  actually  possessed  and 
occupied  by  such  claimant,  or  that  the  right  to  such  occupation  is 
in  the  claimant,  if  such  lot  or  lots  are  occupied  by  another. 

Sec.  7.  All  claimants  of  any  lot  or  lots  in  any  town  site  pre- 
empted under  the  provisions  of  this  act  shall,  within  six  months 
from  and  after  the  expiration  of  the  notice  mentioned  and  provided 
tor  in  section  five  of  this  act,  make  proof  of  such  claim  and  of  the 
facts  contained  in  such  statement,  before  the  corporate  authorities 
aforesaid,  or  the  probate  judge,  as  the  case  may  be,  and  pay  the 
price  hereinafter  nxed  upon  such  lot  or  lots ;  and  no  proof  shall 
be  permitted  to  be  made  after  the  expiration  of  the  time  prescribe^! 
in  this  section. 

Sec.  8.     The  number  of  lots  which  any  one  claimant  shall  be 
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entitled  to  pre-empt,  under  the  provisions  of  this  act,  shall  be  two, 
not  exceeding  in  area  four  thousand  two  hundred  square  feet  each, 
and  such  additional  lot  or  lots  upon  which  said  claimant  m&y  have 
Bubstantial  improvements  of  the  value  of  not  less  than  two  hun- 
dred and  fifty  dollars.  When  any  claimant  shall  make  application 
to  enter  more  than  two  lots,  he  shall  prove,  in  addition  to  other 
matters  of  proof  required  by  this  act,  to  the  satisfaction  of  said 
incorporate  authorities  or  probate  judge,  as  the  case  may  be,  by 
the  affidavit  of  one  or  more  reliable  witnesses,  the  nature,  charac- 
ter, and  actual  cash  value  of  the  improvements  upon  such  addi- 
tional lot  so  sought  to  be  entered  by  nim. 

Sec.  9.  The  said  probate  judge  or  corporate  authorities,  as 
the  case  may  be,  shall  proceed  to  award  the  lot  or  lots  claimed  as 
provided  for  in  this  act,  and  for  that  purpose  shall,  as  soon  as 
practicable,  and  as  near  as  practicable  in  the  order  of  time  of  the 
filing  of  statements  of  claims,  examine  each  and  every  claim  as 
herein  provided,  and  hear  such  proof  as  the  claimant  or  claimants 
may  submit  to  establish  his  or  their  claims  thereto ;  and,  if  the 
same  shall  be  found  to  comply  with  the  provisions  of  this  act,  and  no 
conflicting  claim  shall  have  been  filed,  the  said  probate  judge  or 
corporate  authorities,  as  the  case  may  be,  shall,  upon  payment  of 
the  fees  hereinafter  prescribed,  proceed  forthwith  to  make  to  such 
claimant.or  claimants  a  good  ana  sufficient  deed  for  such  lot  or  lots. 
Sec.  10.  The  fees  of  the  probate  judge  or  corporate  authorities 
shall  be,  in  case  such  claim  or  claims  is  not  contested,  four  dollars 
for  hearing  the  proof  and  making  the  deed  ;  and  in  contested  cases, 
in  addition  to  tne  four  dollars,  tne  same  fees  as  allowed  by  law  in 
civil  cases  in  justices'  courts. 

Sec.  11.  In  all  cases  where  there  is  a  dispute  or  contest  in  re- 
gard to  the  right  to  the  deed  to  any  lot  or  lots,  ihc  probate  judge 
or  corporate  authorities,  as  the  case  may  be,  shall  hear  the  testi- 
mony relating  thereto  at  such  time  as  they  may  fix  therefor ;  and 
after  two  days  notice  of  such  time  and  the  place  of  hearing  given 
to  each  and  every  contestant,  thev  shall  proceed  to  hear  and  decide 
such  claims,  in  accordance  with  the  principles  of  right  and  justice, 
and  the  provisions  of  this  act;  and,  in  case  there  shall  be  no 
appeal  taken  from  such  decision,  as  hereinafter  provided,  then 
after  ten  days  from  the  rendering  of  such  decision,  the  said  probate 
judge  or  corporate  authorities,  as  the  case  may  be,  shall  proceed 
to  make  a  deed,  as  provided  in  section  nine  of  this  act,  to  the  per- 
son or  persons  to  whom  the  lot  or  lots  may  have  been  awarded  : 
Provided,  The  corporate  authorities  or  judge,  as  the  case  may  be, 
may  adjourn  from  time  to  time,  as  they  may  deem  just,  for  the 
fair  adjudication  of  said  claim  or  claims. 

Sec.  12.  In  case  any  claimant  or  claimants  of  any  lot  or  lots 
which  may  have  been  awarded  as  provided  in  the  last  section  shall 
feel  aggrieved  by  such  decision,  such  claimant  or  claimants,  make, 
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may  take  an  appeal  to  the  district  court  of  the  county  in  which 
the  same  is  located.  Such  appeal  shall  be  made  by  filing  with  the 
judge  or  corporate  authorities,  as  the  case  may  be,  a  notice  in 
writing  of  such  appeal,  and  also  a  copy  of  such  notice  with  the 
clerk  of  the  district  court ;  and  a  complaint  in  the  nature  of  an 
action  for  the  recovery  of  the  possession,  or  if  the  party  be  in 
possession,  to  establish  his  right  to  the  same ;  and  a  copy  of  such 
notice  and  complaint  shall  be  served  upon  each  and  all  of  the 
parties  contesting;  and,  in  all  respects,  the  pleadings  and  pro- 
ceedings thereafter  shall  be  governed  by  the  same  rules  applicable 
to  actions  originally  commenced  in  the  district  court. 

Sec.  13.  When  notice  of  appeal  to  the  district  court  shall  have 
been  filed  with  the  probate  juage  or  corporate  authorities,  as  the 
case  may  be,  the  power  to  make  a  deed  as  provided  in  section  nine 
of  this  act,  shall  be  suspended  until  the  appeal  be  dismissed  or 
finally  determined;  and,  upon  such  dismissal  or  final  determina- 
tion, such  judge  or  corporate  authorities  aforesaid  shall  make  a 
deed  to  the  party  found  by  such  determination  to  be  entitled  thereto. 

Sec.  14.  Each  claimant  shall  deposit  with  the  probate  judge  or 
corporate  authorities,  as  the  case  may  be,  at  the  time  of  filing  his 
statement,  as  aforesaid,  the  sum  of  ten  dollars  for  each  lot  claimed, 
as  the  purchase-money  thereof,  which  shall  be  immediately  de- 
posited with  the  county  treasurer,  if  the  probate  judge  be  the 
trustee,  and  with  city  treasurer  if  the  corporate  authorities  be 
the  trustee. 

Sec.  15.  For  the  purpose  of  raising  funds  to  defray  the  ex- 
penses incurred  in  entering,  surveying,  and  platting  said  town  site, 
the  probate  judge  or  corporate  authorities,  as  the  case  may  be,  are 
hereoy  authorized  and  empowered  to  borrow  money  at  the  cua- 
tomary  rate  of  interest,  ana  draw  his  or  its  draft  upon  the  county 
or  city  treasurer,  as  tbe  case  may  be,  for  such  amount,  which  shall 
be  paid  out  of  the  money  received  as  the  purchase  price  of  lots, 
as  nereinbefore  provided,  which  said  funds  are  hereby  pledged  and 
set  apart  to  be  applied  for  this  purpose. 

Sec.  16.  The  residue  of  lots  in  the  possession  of  the  corporate 
authorities  or  probate  judge,  as  the  case  may  be,  and  unclaimed 
after  the  expiration  of  sixty  (60)  days,  it  shall  be  the  duty  of  the 
probate  judge  or  corporate  authorities,  as  the  case  may  be,  to 
post  up  notices,  or  cause  the  same  to  be  done,  in  at  least  four 

[)ublic  places  in  the  county  in  which  such  town  site  is  located,  at 
east  ten  days  before  sale,  that  he  will  oflfer  and  sell  at  public  sale 
all  of,  or  so  many  as  he  may  think  proper,  of  the  lots  that  may 
remain  unclaimed  at  the  time  advertised ;  and  that  all  lots,  having 
been  thus  advertised  and  ofiered  for  sale,  not  bringing  at  least  the 
minimum  price  as  set  forth  in  an  act  of  which  this  is  amendatory, 
shall  be  subject,  at  any  time  thereafter,  to  private  entry  at  the 
minimum  price. 
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Sec.  17.  That  whenever  the  term  of  oflSce  of  any  officer  au- 
thorized by  this  act  to  make  entry  of  a  town  site  shall  expire,  or  he 
shall  resign  or  be  removed  from  office,  he  shall  turn  over  all  books 
and  papers  relative  to  such  entry  to  his  successor  in  office,  and 
thereafter  the  said  trust  shall  be  discharged  in  every  particular 
by  such  successor. 

Sec.  18.     It  shall  be  the  duty  of  the  corporate  authorities  or 
county  judge,  as  the  case  may  be,  when  any  town  site  has  been 
located  and  surveyed  under  the  provisions  of  this  act,  upon  the 
petition  of  ten  resident  householders  of  said  town  site,  to  locate 
and  set  apart,  by  and  with  the  advice  and  approval  of  the  board 
of  school  directors  of  the  district  in  which  said  town  site  may  be 
located,  a  site  for  a  district  school,  not  more  than  one  acre,  and 
the  said  county  judge  or  corporate  authorities  shall  convey  by 
deed  to  said  board  of  directors  the  lots  included  in  said  location, 
and  said  board  shall  manage  the  same  as  other  school  property  of 
the  district  is  managed.     And  upon  the  petition  of  twenty  resi- 
dent householders,  as  aforesaid,  the  probate  judge  or  corporate 
authorities,  with  the  advice  and  approval  of  the  county  superin- 
tendent of  the  county  in  which  said  town  site  is  located,  shall  set 
apart  a  site  for  a  college  or  university,  not  to  exceed  twenty  acres, 
and  the  said  location  shall  be  held  in  trust  by  the  county  judge  or 
corporate  authorities  for  said  college  or  university:   Provided^ 
Said  locations  shall  not  include  any  lot  held  by  a  bona  fide 
claimant,  nor  interfere  with  vested  rights. 

Sec.  19.  That  if  any  portion  of  said  city  or  town  shall  fall 
upon  surveyed  public  lands,  which  have  hitherto  been  occupied 
a^  impro/ed  ty  any  person  or  persons  holding  and  occupying 
the  same  in  good  faith,  prior  to  the  passage  of  said  act  entitlea 
"  An  act  relative  to  the  pre-emption  of  town  sites  upon  public 
lands,  and  the  disposal  of  trusts  created  thereby,"  it  shall  be  the 
duty  of  the  corporate  authorities  or  probate  judge,  as  the  case 
may  be,  if  the  petition  aforesaid  shall  nave  been  presented  to  him 
in  pursuance  of  the  provisions  of  said  act,  to  enter  said  land  in 
conformity  to  the  legal  subdivisions  thereof,  as  authorized  by  act 
of  congress  of  the  second  of  March,  1867,  and  an  act  to  amend 
the  same,  approved  June  8,  1868,  and,  upon  the  payment  to  him 
of  the  price  paid  in  entering  the  same,  and  such  other  costs  and 
expenses  as  are  necessarily  incurred  by  virtue  of  the  provisions  of 
this  act,  to  make  and  deliver  to  the  said  occupant  or  occupants,  as 
the  case  may  be,  a  good  and  sufficient  deed  for  the  ground  occu- 
pied by  them. 

Sec.  20.  That  section  six  of  this  chapter  be  so  construed  as  to 
embrace  and  apply  to  only  such  portion  of  any  legal  subdivision 
as  shall  be  outside  of  the  limits  of  ground  actually  occupied  by 
the  inhabitants  of  such  town. 
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CHAPTER  LVIII. 


WEIGHTS  AND  MEASURES. 


Sec,  1.  Lawful  standard  of  weights  and  meamres. 

Sec,  S.  Definition  of  weight  of  "  ton" 

Sec,  3.   Weights  of  a  bushel. 

Sec,  4.  Duties  of  county  commissioners  and  treasurer. 

Sec.  5,   Weights  and  measures  to  be  compared  with  standards. 

Sec.  6,  Appointment  of  inspector ;  bona. 

Sec,  7.  Fees  of  inspector — how  regulated. 

Sec.  8.  Inspector  to  provide  tools,  marks,  (Sfc, 

Sec.  9,  Penalty  for  iising  other  than  standard  weights  and 

measures. 
Sec.  10,   Violation  of  this  act — duty  of  inspector. 
Sec.  11.  Appropriation  of  fines. 

Sectioh  1.  That  the  weights  and  measures  accepted  and  used 
by  the  government  of  the  United  States  at  the  present  time, 
except  as  hereinafter  provided,  shall  be  deemed  the  lawful  standard 
weignts  and  measures  of  the  people  of  this  territory. 

Sec.  2.  The  "  ton  "  shall  be  twenty  hundred  pounds  weight 
avoirdupois,  except  in  the  article  of  mineral  coal,  when  it  shall 
be  deemed  to  express  the  conventional  quantity  of  twenty-eight 
bushels. 

Sec.  3.  Sixty  pounds  of  wheat,  fifty-six  pounds  of  rye,  fifty-six 
pounds  of  Indian  corn,  forty-eight  pounds  of  barley,  thirty-five 
pounds  of  oats,  sixty  pounds  of  potatoes,  sixty  pounds  of  beans, 
sixty  pounds  of  clover  seed,  forty-five  pounds  of  timothy  seed, 
forty-four  pounds  of  hemp  seed,  fifty-two  ^pounds  of  buckwheat, 
fourteen  pounds  of  bluegrass  seed,  fifty  pounds  of  corn  meal,  fifty- 
seven  pounds  of  onions,  and  fifty  pounds  of  turnips,  carrots,  beets, 
and  parsnips  each,  salt,  fifty  pounds,  respectively,  shall  be  the 
standard  weight  of  a  bushel  of  each  of  such  articles. 

Sec.  4.  It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners of  the  several  counties  of  this  territory  to  provide  and 
adopt  a  temporary  standard  of  weights  and  measures,  until  such 
time  as  they  shall  be  notified  of  the  arrival  and  acceptance  of  the 
standard  to  be  furnished  by  the  government  of  the  United  States 
to  the  treasurer,  as  provided  in  said  section. 

Sec.  5.  That  all  venders  and  traders  in  goods  and  merchan- 
dise, gold  dust,  and  other  articles  of  traflBc,  shall,  within  sixty  days 
after  the  reception  of  the  standard  by  said  county  commissioners, 
have  their  balances,  weights,  and  measures  compared  with  said 
standards  of  their  respective  counties,  and  approved  and  marked 
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by  the  county  inspector,  and  if  the  same  are  found  to  be  correct, 
to  be  sealed  with  the  name  or  initial  letters  of  the  county  inscribed 
thereon,  or  condemed  by  him  if  found  incorrect. 

Sec,  6.  That  on  the  first  regular  meeting  of  the  board  of 
county  commissioners  in  each  county  in  this  territory  after  the 
passage  of  this  act,  and  thereafter  annually  on  the  first  regular 
monthly  meeting  of  every  year,  said  county  commissioners  shall 
appoint  a  fit  and  proper  person,  who  shall  be  styled  "  inspector  of 
weights  and  measures,"  and  give  bond  to  the  county  for  tne  faith- 
ful performance  of  the  duties  of  his  office,  as  said  county  commis- 
sioners may  direct. 

Sec.  7.  That  every  board  of  county  commissioners  shall  make 
out  a  list  of  fees  to  be  charged  by  said  inspector.  Such  fees  shall 
be  recoverable  as  other  debts  of  like  amount. 

Sec.  8.  That  it  shall  be  the  duty  of  such  inspector  to  provide, 
at  his  own  expense,  all  the  necessary  tools,  marks,  and  brands 
which  he  may  require,  and  by  reason  thereof  he  shall  receive  no 
larger  fee  than  he  may  be  allowed  in  accordance  with  the  preced- 
ing. Said  fees  shall  be  paid  by  the  parties  having  weights  and 
measures  sealed  and  approved. 

Sec.  9.  All  persons  who  shall,  after  the  expiration  of  the  time 
before  mentioned,  in  any  county  where  such  inspector  shall  have 
been  appointed,  use  within  this  territory,  for  the  purpose  of  weigh- 
ing or  measuring  any  goods,  wares,  merchandise,  gold  dust,  or 
other  article  of  traffic  actually  sold  by  him,  any  weights  or 
measures  which  shall  not  be  approved  and  sealed  by  the  inspector, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  tnereof, 
may  be  imprisoned  not  exceeding  one  year,  or  fined  not  exceeding 
one  thousand  dollars,  in  the  discretion  of  the  court  in  which  the 
conviction  shall  be  obtained. 

Sec.  10.  Whenever  it  shall  come  to  the  knowledge  of  the  in- 
spector that  any  person  or  persons  within  his  county  have  vio- 
lated any  of  the  provisions  of  this  act,  it  shall  be  his  duty  to  enter 
a  complaint  against  him  or  them  before  some  court  of  competent 
jurisdiction,  to  the  end  that  the  offender  may  be  punished  and 
fined  according  to  law. 

Sec.  11.    AH  fines  imposed  and  collected  for  violation  of  the 
provisions  of  this  act  shall  be  paid  into  the  county  treasury  for 
the  use  of  the  people  of  the  county  in  which  the  offence  has  been 
committed. 
70 
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CHAPTER  LIX. 

REPEALLING  CLAUSES. 

Section  1.  All  acts  or  statutes  and  parts  of  acts  or  statute, 
revised  and  re-onacted  herein,  and  all  acts  or  statutes  or  parts  of 
acts  or  statutes  in  conflict  with,  or  repugnant  to  the  provi- 
sions of  this  act,  are  hereby  repealed. 

Sec.  2.  The  repeal  of  the  acts  and  parts  of  acts,  revised  and 
re-enacted  herein  or  repugnant  to  the  provisions  of  this  act,  shall 
not  revive  any  law  heretofore  repealed  or  superseded,  nor  any 
office  heretofore  abolished. 

Sec.  3.  The  provisions  of  this  act,  so  far  as  they  are  the  same 
as  those  of  existing  laws,  shall  be  construed  as  a  continuation  of 
such  laws  and  not  as  new  enactments ;  and  references  in  laws  not 
repealed  to  provisions  of  laws  incorporated  into  this  act  and  re- 
pealed, shall  be  construed  as  applying  to  the  same  provisions  as 
incorporated  in  this  act. 

Approved  January  12,  1872. 


CHAPTER  LX. 

WILLS. 

(See  ante  chapter  1.) 

AN  ACT  concerning  last  wills  and  testaments. 

Sec.  1.   Who  may  devise  lands. 

Sec,  2.  Construction  of  devise. 

Sec.  3.  Lands  acquired  after  ;  pass  how. 

Sec.  4'   Who  may  bequeath  personal  estate. 

Sec.  5.   Wills — how  executed. 

Sec.  6.  Nuncupative  wUls ;  valid,  when. 

Sec.  7.  Legacies  to  subscribing  witnesses;  void,  when. 

Sec.  8.  Share  of  estate  saved  to  witness;  when. 

Sec.  9.   WUls — how  revoked. 

Sec.  10.  Custodian  of  will  to  deliver  to  whom. 

Sec.  11.  Executor  to  present  will  for  probate. 

Sec.  12.   Violation  of  two  preceding  sections — penalties  for. 

See.  13.  Custodian  of  wul  refusing  to  deliver  it  may  h^  '^^'^' 

prisoned. 
Sec.  14^.  Notice  of  probate  of  toUl 
Sec.  15,  Probate  granted — when* 
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Sec.  16.    When  other  than  subscribing  witnesses  admitted  to 

prove  will. 
Sec.  17.    WiU  not  effectual  unless  probated;  probate  of  wiU 

conclusive. 
Sec.  18.  Foreign  will — how  admitted. 
Sec.  19.  Notice  of  hearing  to  be  given. 
Sec.  20.  If  allowed,  copy  ofrmll  to  be  given. 
Sec.  21.  Letters  testamentary  granted — how  and  when. 
Sec.  22.  Share  of  child  bom  after  making  of  will. 
Sec.  23.  Omitted  by  accident  child  shall  have  share — when. 
Sec.  24,.  Provision  taken  from  what  estate. 
Sec.  26.  Issue  of  deceased  legatee  takes  estate  when. 
See.  26.  Estate  of  testator  liable  for  debts. 

See.  27.  Provisions  ofvnll  to  be  followed. 

Sec.  28.    When  provision  is  not  sufficient ,  estate  not  devised  shall 

be  restored  to,  6fc. 

Sec.  29.  Estate  devised  liable  for  debts. 

Sec.  SO.  Estates  liable  for  debts  may  be  retained  by  executor. 

Sec.  SI.    When  devisee  or  legatee  shall  hold  subject  to  liability  to 
contribute. 

Sec.  32,  Insolvency  of  person  liable  to  contribute,  who  are  liable 
for  loss. 

Sec.  S3.  Amount  of  liabilities  to  be  settled  by  decree. 

Sec.  34.   WHls  proven  to  have  certificate,  how  made  evidence. 

Sec.  S5.  Attested  copy  to  be  recorded  in  registry  of  deeds. 

Sec.  36.  Term  executor  defined. 

Section  1.  Every  person  of  full  age  and  sound  mind,  being 
seized  in  his  own  right  of  any  lands,  or  entitled  to  any  interest 
therein,  discernable  to  his  heirs,  may  devise  and  dispose  of  the 
same  by  his  last  will  and  testament  in  writing,  and  all  such  estate 
not  disposed  of  by  will  shall  descend  as  the  estate  of  an  intestate, 
being  chargeable  in  both  cases  with  the  payment  of  all  debts ;  and 
any  married  woman  may  devise  and  dispose  of  any  real  or  per- 
sonal property  held  by  her,  or  to  which  sne  is  entitled  in  her  own 
right,  by  last  will  and  testament  in  writing;  and  may  alter  or 
revoke  the  same  in  like  manner  as  if  she  was  unmarried :  Pro- 
vided,  That  no  such  will  made  in  favor  of  any  church  or  elemosy- 
nary  institution  shsdl  be  of  any  validity  without  the  consent  of  the 
husband  of  such  married  woman  in  writing,  annexed  to  such  will 
and  attested  and  subscribed,  and  to  be  proven  and  recorded  in 
like  manner  as  a  last  will  and  testament  is  required  to  be  wit- 
nessed, proven,  and  recorded. 

Sec.  2.  Every  devise  of  land,  in  any  will  hereafter  made,  shall 
be  construed  to  convey  all  the  estate  of  the  deviser  therein,  which 
be  could  lawfully  devise,  unless  it  clearly  appeared  by  the  will 
that  the  deviser  intended  to  convey  a  less  estate. 
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Sec.  3.  Any  estate,  right  or  interest  in  lands  acquired  by  the 
testator,  after  making  his  will,  shall  pass  thereby  in  like  manner 
as  if  possessed  at  the  time  of  making  the  will,  if  such  manifestly 
appears  by  the  will  to  have  been  the  intention  of  the  testator. 

Sec.  4.  Every  person  of  full  age  and  sound  mind  may,  by  his 
last  will  and  testament  in  writing,  bequeath  and  dispose  of  all  his 
personal  estate  remaining  at  his  decease,  and  all  bis  right  thereto 
and  interest  therein,  and  all  such  estate  not  disposed  of  by  the  will 
shall  be  administered  as  intestate  estate. 

Sec.  5.  No  will,  except  such  nuncupative  wills  as  are  hereinafter 
mentioned,  shall  be  ejfFectual  to  pass  any  estate,  real  or  persooal, 
or  to  change,  or  in  any  way  to  eflPect  the  same,  unless  it  is  in 
writing,  and  signed  at  the  end  thereof  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  express  direction,  and  att^ted 
and  subscribed  in  his  presence  by  two  or  more  competent  wit- 
nesses ;  and  if  the  witnesses  are  competent  at  the  time  of  attesting 
the  execution  of  the  will,  their  subsequent  incompetency  from 
whatever  cause  it  arises,  shall  not  prevent  the  probate  and  allow- 
ance of  the  will,  if  it  is  otherwise  satisfactorily  proven. 

Sec.  6.  No  nuncupative  or  unwritten  wills,  bequeathing  personal 
estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  actual 
military  service,  or  by  a  mariner  while  at  sea. 

Sec.  7.  All  beneficial  devisees,  legacies,  and  gifts,  made  or 
•given  in  any  will  to  a  subscribing  witness  thereto,  shall  be  wholly 
void,  unless  there  are  two  other  competent  subscribing  witnesses 
to  the  same,  but  a  mere  change  in  the  lands  of  the  devisor  for  the 
payment  of  debt  shall  not  prevent  his  creditors  from  being  com- 
petent witnesses  to  his  will. 

Sec.  8.  But  if  any  witness  to  whom  a  beneficial  devise  is  made 
or  given,  would  be  entitled  to  any  share  of  the  estate  of  the  testator 
in  case  the  will  is  not  established,  then  so  much  of  the  share  that 
would  have  descended,  or  been  distributed  to  such  witness,  as  will 
not  exceed  the  devise  or  bequeath  made  to  him  in  the  will,  shall 
be  saved  to  him,  and  he  shall  recover  the  same  of  the  devisees  or 
legatees  named  in  the  will,  in  proportion  to,  and  out  of  the 
parts  devised  or  bequeathed  to  them. 

Sec.  9.  No  will,  or  any  part  thereof,  shall  be  revoked,  unless 
by  burning,  tearing,  cancelling,  or  obliterating  the  same,  with 
the  intention  of  revoking  it  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  direction,  or  by  some  will,  codicil,  or 
other  writing,  signed,  attested,  and  subscribed,  in  the  manner 
provided  for  the  execution  of  a  will ;  but  nothing  contained  in  this 
section  shall  prevent  the  revocation  implied  by  law  from  subse- 
quent changes  in  the  (act)  or  circumstances  of  the  testator. 

Sec.  10.  Every  person  having  the  custody  of  any  will,  shall, 
within  thirty  days  after  he  has  knowledge  of  the  death  of  the 
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testator,  deliver  the  same  into  the  probate  court  which  has  juris- 
diction of  the  case,  or  the  person  named  in  the  will  as  executor. 

Sec.  11.  Every  person  named  as  executor  in  any  will  shall, 
within  thirty  days  after  the  death  of  the  testator,  or  within  thirty 
(lays  after  he  has  knowledge  that  he  is  named  executor,  if  he 
obtains  such  knowledge  after  the  death  of  the  testator,  present 
such  will  to  the  probate  court,  which  has  jurisdiction  of  the  case, 
unless  the  will  has  been  otherwise  delivered  to  the  judge  of  pro- 
bate, and  shall,  within  the  period  above  mentioned,  signify  to  the 
court  his  acceptance  of  the  trust,  or  make  known  in  writing  to  the 
court  his  refusal  to  accept  it. 

Sec.  12.  Every  person  who  neglects  to  perform  any  of  the 
duties  required  in  the  two  preceding  sections,  without  reasonable 
cause,  shall  be  guilty  of  a  misdemeanor,  and  be  liable  to  any  party 
aggrieved  for  the  damages  sustained  by  such  neglect. 

Sec.  13.  If  any  person  having  the  Custody  of  a  will,  after  the 
death  of  a  testator,  without  reasonable  cause,  neglect  to  deliver 
the  same  to  the  probate  court  having  jurisdiction  of  it,  after  being 
duly  notified  by  such  court  for  that  purpose,  he  may  be  committed 
to  the  jail  of  the  county,  by  warrant  issued  by  such  court,  and 
there  be  kept  in  close  confinement  until  he  delivers  the  will  as 
above  directed. 

Sec.  14.  When  any  will  is  delivered  to  any  probate  court 
having  jurisdiction  of  the  same,  such  court  shall  appoint  a  time  and 
place  for  proving  it,  when  all  concerned  may  appear  and  contest 
the  probate  of  the  will,  and  shall  cause  public  notice  thereof  to  be 
given  by  personal  service  on  all  persons  interested,  or  by  publica- 
tion under  an  order  of  such  court,  in  such  newspaper  printed  in 
this  territory  as  the  judge  shall  direct,  three  weeks  successively, 
previous  to  the  time  appointed,  and  no  will  shall  be  proven  until 
notice  is  given  as  herein  provided. 

Sec.  15.  If  no  person  appear  to  contest  the  probate  of  the  will 
at  the  time  appointed  for  that  purpose,  the  court  may,  in  its  dis- 
cretion, grant  probate  thereof,  on  the  testimony  of  one  of  the 
subscribing  witnesses  only,  if  such  witness  testifies  that  such  will 
wa5  executed  in  all  the  particulars  as  required  in  this  chapter, 
and  that  the  testator  was  of  sound  mind  at  the  time  of  the  execu- 
tion thereof. 

Sec.  16.  If  none  of  the  subscribing  witnesses  reside  in  this  ter- 
ritory, at  the  time  appointed  for  proving  the  will,  the  court  may, 
in  its  discretion,  admit  the  testimony  of  other  witnesses  to  prove 
the  sanity  of  the  testator,  and  the  execution  of  the  will,  and,  as 
evidence  of  the  execution  of  the  will,  may  admit  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witnesses. 

Sec.  17.  No  will  shall  be  effectual  to  pass  real  or  personal 
estate  unless  it  is  duly  proved  and  allowed  in  the  probate  court,  as 
provided  in  this  chapter,  or  on  appeal  in  the  district  court,  and 
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the  probate  of  a  will  of  real  or  personal  estate,  as  above  mentioned, 
shall  be  conclusive  as  to  its  due  execution. 

Sec.  18.  All  wills  duly  approved  and  allowed  in  any  of  the 
United  States,  or  in  any  other  territory,  or  in  any  foreign  country 
or  state,  according  to  the  laws  of  such  state  or  country,  may  b^ 
allowed,  filed,  and  recorded,  in  the  probate  court  of  any  county  in 
which  the  testator  has  real  or  personal  estate,  on  whidi  sucli  v:!i 
may  operate  in  the  manner  mentioned  in  the  following  sections. 

Sec.  19.  When  a  copy  of  such  will,  and  a  probate  thereof,  duly 
authenticated,  is  produced  by  the  executor,  or  other  person  inter- 
ested in  such  will",  to  the  probate  court,  such  court  shall  appoint  a 
time  and  place  of  hearing,  and  notice  shall  be  given  in  the  same 
manner  as  in  the  case  of  an  original  will  presented  for  probate. 

Sec.  20.  If,  on  hearing  the  case,  it  appears  to  the  court  that 
the  instrument  ought  to  be  allowed,  in  this  territory,  as  the  last 
will  and  testament  of  the  deceased,  the  copy  shall  be  filed  and  re- 
corded, and  the  will  shall  have  the  same  force  and  efiect  as  if  it 
had  been  originally  proved  and  allowed  in  the  same  court. 

Sec.  21.  When  any  will  is  allowed,  as  mentioned  in  the  pre- 
ceding section,  the  probate  court  shall  grant  letters  testamentary 
or  letters  of  administration,  with  the  will  annexed,  and  such  let- 
ters testamentary  or  of  administration  shall  extend  to  all  the 
estate  of  the  testator  in  this  territory.  Such  estate,  after  paying 
its  just  debts  and  expenses  of  administration,  shall  be  disposal  of 
according  to  such  will,  so  far  as  such  will  may  operate  upon  it,  and 
the  residue  shall  be  disposed  of  as  is  provided  by  law  in  cas^ 
of  estate  in  this  territory  belonging  to  persons  who  are  inhabit- 
ants of  any  other  state  or  territory  or  country. 

Sec.  22.  When  any  child  is  born  after  the  making  of  (its) 
parent's  will,  and  no  provision  is  made  therein  for  (it)  such  child  shall 
nave  the  same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate,  and  the  share  of  such  child  shall  be  assigned  to  it  as 
provided  by  law  in  cases  of  intestate's  estate,  unless  it  is  apparent 
from  the  will  that  it  was  the  intention  of  the  testator  that  no  pro- 
vision should  be  made  for  such  child. 

Sec.  23.  When  any  testator  omits  to  provide  for  any  of  his 
children,  or  for  issue  of  any  deceased  child,  and  it  appears  that 
such  omission  was  not  intentional,  but  was  made  by  mistake  or 
accident,  such  child  or  the  issue  of  such  child  shall  have  the  same 
share  in  the  estate  of  the  testator  as  if  he  had  died  intestate,  to 
be  assigned  as  provided  in  the  preceding  section. 

Sec.  24.  When  any  share  of  the  estate  of  a  testator  is  assigned 
to  a  child  born  after  the  making  of  a  will,  or  to  a  child  or  the 
issue  of  a  child  omitted  in  the  will,  as  hereinbefore  mentioned, 
the  same  shall  be  first  taken  from  the  estate  not  disposed  of  by 
the  wQl,  if  any.  If  that  shall  not  be  sufficient,  so  much  as  is 
necessary  shall  be  taken  from  all  the  devisees  or  legatees,  in  pro- 
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portion  to  the  value  of  the  estate  they  may  respectively  receive, 
under  the  will,  unless  the  obvious  intention  of  the  testator  in  re- 
lation to  some  specific  devise,  or  bequest,  or  other  provisions  in 
the  will  would  tnereby  be  defeated,  in  which  case  sucn  specific  de- 
vise, legacy,  or  apportionment  may  be  adopted  in  the  discretion  of 
the  probate  court. 

Sec.  25.  When  a  devise  or  legacy  is  made  to  any  child  or 
other  relative  of  the  testator,  and  the  devisee  or  legatee  dies  be- 
fore the  testator,  leaving  issue,  who  survives  the  testator,  such 
issue  shall  take  the  estate  so  given  by  the  will  in  the  same  manner 
as  the  devisee  or  legatee  would  have  done  if  he  had  survived  the 
testator,  unless  a  difierent  disposition  is  made  or  directed  by  the 
will. 

Sec.  26.  All  the  estate  of  the  testator,  real  and  personal,  is 
liable  to  be  disposed  of  for  the  payment  of  his  debts  and  the  ex- 
jv-nses  of  administering  his  estate,  and  the  probate  court  may 
make  such  reasonable  allowance  as  may  be  adjudged  necessary 
for  the  expense  of  the  maintenance  of  the  widow  and  minor  child- 
ren, or  eitner,  constituting  the  family  of  the  testator,  out  of  his 
personal  estate,  or  the  income  of  his  real  estate,  during  the  prog- 
ress of  the  settlement  of  the  estate,  but  never  for  a  longer  period 
than  until  their  shares  in  the  estate  are  assigned  to  them. 

Sec.  27.  When  the  testator  makes  provisions  by  his  will,  or 
designates  the  estate  to  be  apportioned,  for  the  payment  of  his 
debts,  the  expenses  of  administration  (and)  of  family  expenses, 
they  shall  be  paid  according  to  the  provisions  of  the  will,  and  out 
of  the  estate  thus  appropriated. 

Sec.  28.  If  the  provisions  made  by  the  will,  or  the  estate  ap- 
propriated, is  not  sufficient  to  pay  the  debts,  expenses  of  adminis- 
tratiouy  and  family  expenses,  such  part  of  the  estate,  real  and 
personal,  as  is  not  disposed  of  by  the  will,  if  any,  shall  be  appro- 
priated according  to  the  provisions  of.  law,  for  that  porpoee. 

Sec.  29.  The  estate,  real  and  personal,  given  oy  will  to  any 
devisees  or  legatees,  is  liable  for  the  payment  of  the  debts,  ex- 
penses of  administration,  and  family  expenses,  in  proportion  to 
the  amount  of  the  several  devises  or  legacies,  except  that  specific 
devises  and  legacies,  and  the  persons  to  whom  they  are  made,  may 
be  exempted,  if  it  appears  to  the  court  necessary  in  order  to  carry  into 
effect  the  intentions  of  the  testator,  and  if  there  is  other  sufficient 
estate. 

Sec.  30.  When  the  estate  given  by  any  will  is  liable  for  the 
payment  of  debts  and  expenses,  as  mentioned  in  the  preceding 
section,  or  is  liable  to  be  taken  to  make  up  the  share  of  a  child 
I'orn  after  the  execution  of  the  will,  or  of  the  child,  or  of  the  issue 
of  a  child,  not  provided  for  in  the  will,  as  herein  before  provided, 
the  executor  has  a  right  to  retain  poss^jssion  of  the  same  until  such 
liability  is  settl-e-i,  by  order  of  the  probate  court,  and  until  the 
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clevises  and  legacies  so  liable  are  accordingly  assigned  by  oH^t 
of  such  court ;  and  when  the  same  can  properly  be  done,  any  de- 
visee or  legatee  may  make  his  claim  to  such  court  to  have  sccL 
liability  settled,  and  his  devise  or  legacy  assigned  to  him. 

Sec.  31.  All  the  devisees  and  legatees  who,  with  the  consent  cf 
the  executor  or  otherwise,  have  possession  of  the  estate,  given  to 
them  by  the  will,  before  such  liability  is  settled  by  the  probate 
court,  snail  hold  the  same  subject  to  the  several  liabilities  men- 
tioned in  the  preceding  section,  and  be  held  to  contribute  accord- 
ing to  their  respective  liabilities  to  the  executor,  or  to  any  devise-e 
or  legatee,  from  whom  the  estate  devised  to  him  has  been  taken, 
for  the  payment  of  debts,  or  expenses,  or  to  make  up  the  sbare  of 
a  child  Dorn  after  the  making  of  the  will,  or  of  a  child,  or  the  issue 
of  a  child,  omitted  in  the  will,  and  the  persons  who,  as  heirs,  have 
received  the  estate  not  disposed  of  by  the  will,  as  provided  in  ihi« 
chapter,  are  liable  to  contribute  in  like  manner  as  the  devisees  or 
legatees. 

Sec.  32.     If  any  person  liable  to  contribute  according  to  iL-^ 

E revisions  of  the  preceding  section  is  insolvent  and  unable  to  paj 
is  share,  the  others  shall  be  severally  liable  for  the  loss  occasionei 
by  such  insolvency,  in  proportion  to,  and  the  extent  of,  the  estate 
they  may  have  received ;  and  if  any  person  so  liable  to  contribute 
dies  before  having  paid  his  share,  the  claim  shall  be  valid  against 
his  estate,  in  the  same  manner  as  if  it  was  his  proper  debt. 

Sec.  33.  The  probate  court  may,  by  decree  for  that  purpose, 
settle  the  amount  of  the  several  liabilities  as  provided  in  the  pre- 
ceding sections,  and  decree  how  much,  and  in  what  manner,  each 
person  shall  contribute ;  and  if  the  persons  liable  to  contribute  fail 
to  pay  such  amounts  so  decreed,  the  claimant  may  have  a  remedy 
by  action  therefor. 

Sec.  34.  Every  will,  when  proved  as  provided  in  this  chapter, 
shall  have  a  certificate  of  such  proof  endorsed  thereon,  or  annexed 
thereto,  signed  by  the  judge  of  the  probate,  and  attested  by  his 
seal,  and  may  be  read  in  evidence  in  all  courts  in  this  territory,. 
without  further  proof. 

Sec.  35.  An  attested  copy  of  every  will  devising  lands,  or  any 
interest  in  lands,  and  the  probate  thereof,  shall  be  recorded  in  the 
registry  of  deeds  of  the  county  in  which  the  lands  lie. 

Sec.  36.  The  word  executor,  in  this  and  subsequent  chapter?, 
shall  be  construed  to  include  an  administrator,  with  the  will  an- 
nexed. 

Sec.  37.     This  act  to  take  effect  from  and  after  its  passage. 

Approved  January  12,  1872. 


LAWS  OP  MONTANA  TERRITORY.  661 


CHAPTER  LXI. 

ACTIONS  FOR  INJURIES  TO  DECEASED  PERSONS. 

AN  ACT  to  authorize  the  representatives  of  persons  deceased  to  maintain  actions 

for  injuries  to  the  deceasea  in  certain  cases. 

Section  1.  Whenever  the  death  of  a  person  shall  be  caused  by 
(a)  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  de- 
fault is  such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case,  the  person  who,  or  the 
corporation  or  company  which  would  have  been  liable  if  death  had 
not  ensued^,  shall  be  liable  for  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to 
felony. 

Sec.  2.  Every  such  action  shall  be  brought  by,  and  in  the  name 
of,  the  personal  representatives  of  such  deceasea  persons,  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the  propor- 
tion provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate;  and  in  every  sucn  action 
the  jury  may  give  such  damages,  not  exceeding  twenty  thousand 
dollars,  as  they  shall  deem  a  fair  and  just  compensation,  with  refer- 
ence to  the  pecuniary  injuries  resulting  from  such  death,  to  the 
wife  and  next  of  kin  of  such  deceased  person :  JProvided,  That  everv 
such  action  shall  be  commenced  within  three  years  after  the  deatli 
of  such  person. 

Sec.  3.    This  act  shall  take  effect,  and  be  in  force,  from  and 
after  its  pass^e. 
Approved  January  8, 1872. 


CHAPTER  LXII. 

APPORTIONMENT. 

(See  ante  chapter  39.) 

AN  ACT  to  amend  an  act  defining  the  council  and  representative  districts  of 
the  territory  of  Montana,  and  apportioning  the  members  of  the  legislatiye 
tMeubly  thereof. 

Section  1.    That  section  three  of  "an  act  defining  the  council 
and  representative  districts  of  the  territory  of  Montana,  and 
71 
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apportioning  the  members  of  the  legislative  assembly  thereof,' 
approved  December  13th,  1867,  bo  and  is  hereby  amended  so  as  to 
read  in  that  portion  apportioning  the  representative  districts,  as  fel- 
lows :  First  representative  district  Maaison  County,  four  memben 
of  the  house ;  second  representative  district,  Deer  Lodge  CoaDtj, 
five  members  of  the  house ;  third  representative  district,  Lewis  ar.i 
Clarke  County,  five  members  of  the  house ;  fourth  representative 
district,  Beaver  Head  County,  two  members  of  the  nouse;  film 
representative  district,  Missoula  County,  two  members  of  tk 
house ;  sixth  representative  district,  Choteau  and  Dawson  CJoac- 
ties,  one  member  of  the  house ;  seventh  representative  district, 
Meagher  County,  two  members  of  the  house ;  eighth  representa- 
tive district,  Jefferson  County,  three  members  of  the  house;  ninth 
representative  district,  Gallatin  and  Big  Horn  Counties,  two 
members  of  the  house. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  10th,  1872. 


CHAPTER  LXIIL 

ABSENALS. 
AN  ACT  relating  to  the  arsenals  and  military  stores  of  Montana  Territory. 

Section  1.  It  shall  be  the  duty  of  any  keeper  of  the  araeoal, 
military  stores,  ammunition,  arms  and  ordnance  belonging  to  this 
territory,  on  the  first  day  of  February,  A.  D  eighteen  hundred  and 
seventy-two,  and  on  the  first  of  January  of  each  year  thereafter, 
to  report  to  the  governor  in  writing  the  amount  of  such  military 
stores  and  ammunition,  and  a  list  and  description  of  such  arms 
and  ordinance  in  his  possession  and  within  his  knowledge. 

Sec.  2.  It  shall  be  the  duty  of  keeper  to  take  care  of  and  pre- 
serve the  same,  and  deliver  the  same  only  upon  the  written  order 
of  the  governor. 

Sec.  3.  Such  keeper  shall,  before  entering  upon  the  duties  of 
his  ofiice,  file  with  the  territorial  secretary  his  official  bond,  in  the 
sum  of  one  thousand  dollars,  with  two  good  and  sufficient  sureties, 
to  be  approved  by  the  governor,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office,  and  shall  also  file  his  oatli  of 
office  with  the  secretary ;  and  any  such  keeper  now  holding  suci 
office,  shall  within  thirty  days  file  such  bond  and  official  oath,  or 
his  office  will  be  deemed  vacant. 
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Sec.  4.  The  governor  is  hereby  authorized  to  collect  at  the 
capital  all  the  arms  and  ammunition,  ordnance,  military  stores 
and  equipments,  and  place  them  in  a  suitable  building  in  charge 
of  a  keeper,  at  a  salary  not  to  exceed  two  hundred  dollars  per 
annum. 

Sec.  6.  It  shall  be  the  duty  of  the  governor  to  require  of  any 
person  to  whom  such  arms,  ammunition,  ordnance,  military  stores 
or  equipments  may  be  delivered,  to  execute  a  bond  to  the  territory 
in  the  sum  not  to  exceed  the  value  thereof  with  such  sureties  as 
may  be  approved  by  him,  conditioned  for  the  safe  keeping  of  the 
same,  and  the  return  thereof  on  the  demand  of  the  governor, 
unless  the  same  shall  have  been  delivered  to  the  county  commis- 
sioners of  any  county  when  the  same  shall  be  charged  to  such 
county  at  the  value  thereof  to  be  returned  when  called  for  by  the 
governor. 

Sec.  6.  The  sum  of  one  hundred  and  fifty  dollars  is  hereby 
appropriated  out  of  the  territorial  treasury  to  defray  the  expense 
of  collecting  such  arms,  &c.,  as  required  in  section  four. 

Sec.  7.  Tnis  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage  and  approval  by  the  governor. 

Approved  January  6th,  1872. 


CHAPTER  LXIV. 

BRANDS  AND  MARKS. 
AN  ACT  ia  relation  to  brands  and  marks. 

Section  1.  That  a  general  office  for  recording  brands,  or  marks 
and  brands,  shall  be  kept  at  the  seat  of  government ;  and  the 
duties  thereof  are  hereby  devolved  on  the  clerk  of  the  supreme 
court. 

Sec.  2.  There  shall  also  be  an  auxiliary  office  in  everv  county 
other  than  that  in  which  the  general  office  is  located ;  and  the  duties 
thereof  are  hereby  devolved  on  the  county  clerks  respectively. 

Sec.  3.  Whenever  any  person  wishes  to  obtain  a  recorded 
brand,  or  mark  and  brand,  application  may  be  made  to  the  general 
recorder  directly,  or  through  the  auxiliary  office  of  the  county  in 
which  the  applicant  resides ;  and  it  shall  be  the  duty  of  the  general 
recorder  to  designate  the  particular  brand,  or  mark  and  brand,  to 
be  used  by  such  applicant,  and  define  the  place  and  position  it 
shall  occupy  on  the  animal ;  consulting  always  the  choice  or  con- 
venience of  applicants,  so  far  as  may  be,  without  interfering  with 
previously  recorded  brands,  or  marks  and  brands. 

Sec.  4.    The  general  recorder  shall  keep  a  record  of  all  brands. 
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or  marks  and  brands,  with  the  name  and  residence  of  the  penons 
owning  the  same,  in  a  book  suitable  for  the  parposOi  which  shall 
be  free  to  the  inspection  of  all  persons  interested ;  and  he  shall 
furnish  to  the  owners  certified  copies  of  all  brands,  or  marks  and 
brands,  which  certificates  shall  be  deemed  evidence  in  law. 

Sec.  5.  The  ^neral  recorder  of  marks  and  brands  shall  once  a 
year  have  publisned  a  list  of  all  brands,  or  marks  and  brands,  which 
have  not  been  previously  published,  and  cause  to  be  printed,  at  pub- 
lic expense,  a  sufficient  number  of  copies,  in  pamphlet  or  other  con- 
venient form,  to  furnish  each  county  clerk  in  the  territory  with 
twenty-five  copies  thereof,  for  gratuitous  distribution.  He  may 
charge  and  receive  from  each  person  applying  for  a  brand,  or  mark 
and  brand,  the  fee  of  one  dollar  for  each  orand,  or  mark  and 
brand,  so  recorded. 

Sec.  6.  Clerks  of  auxiliary  offices  shall  receive  and  forward  to 
the  general  recorder  all  applications  for  recording  brands,  or 
marks  and  brands,  and  shall  furnish  each  applicant  the  recorder  s 
certificate  of  the  brand,  or  mark  and  brand,  designated  and  re- 
corded for  him,  for  which  service  he  may  receive  fifty  cents  each, 
in  addition  to  the  recorder's  fee. 

Sec.  7.  Any  person  using  a  like  brand,  in  the  position  or  place 
recorded  by  another,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  liable  to  a  fine,  in  any  sum  not  less  than  one  hundred 
dollars,  for  each  offence. 

Sec.  8.  It  shall  be,  and  it  is  hereby  made  the  duty,  of  any  and 
all  persons  who  sell  stock  of  any  kind  to  another  party  to  "vent" 
their  brand  on  the  part  of  the  animal  which  the  purchaser  or  pur- 
chasers may  determine :  Provided^  That  said  "  vent "  brand  shall 
be  upon  the  same  side  of  the  animal  as  the  original  brand,  either  by 
inverting  the  original  brand  or  by  a  "  vent "  brand  prepared  for  the 
purpose ;  said  "  vent "  brand  may  be,  at  least,  one  half  tne  size  of  the 
original ;  and  said  ''  vent "  brand  shall  be  of  the  type  of  the  original 
brand ;  and  the  venting  of  said  original  brand  shall  be  prima  fade 
evidence  of  sale  or  transfer  of  said  animal  or  animals. 

Sec.  9.  All  acts  and  parts  of  acts  in  conflict  with  this  act  be, 
and  the  same  are  hereby,  repealed. 

Sec.  10.  This  act  to  be  in  farce  frcHii  and  after  the  first  day  of 
August,  one  thousand  eight  hundred  and  seventy -two. 

Approved  January  10, 1872. 
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OHAFTEE  LXV. 
(See  Council  Joint  Besolution  post.) 

CONVICTS. 

AN  ACT  to  authorise  the  governor  to  contract  for  the  keeping;,  clothing,  and 
maintenance  of  territorial  convicts,  and  to  furnish  them  dothing  when  dis- 
charged. 

Section  1.  The  governor  of  the  territory  is  hereby  authorized 
and  directed  to  enter  into,  make,  and  execute  on  behalf  of  and  in  the 
name  of  the  territory,  upon  such  terms  as  he  shall  think  best,  a 
contract  with  the  authorities  of  the  United  States  for  the  keeping, 
clothing,  and  maintenance  in  the  United  States  Penitentiary  at 
Deer  Lodge  City  for  a  term  or  terms,  not  to  extend  in  all  beyond 
the  first  day  of  January,  A.  D.,  1874,  of  all  persons  sentenced  to 
the  territorial  penitentiary  for  offences  against  the  laws  of  the 
territory :  Provided,  That  the  amount  contracted  to  be  paid  by 
the  territory  shall  not  exceed  the  sum  of  one  and  one-half  dollars 
per  day  for  the  keeping,  clothing,  and  maintenance  of  each 
prisoner. 

Sec.  2.  Whenever,  by  the  terms  of  such  contract,  payments 
are  to  be  made  by  the  territory,  the  warden  or  oflScer  of  the  United 
States  in  charge  of  the  penitentiary  sliall  make  out  and  deliver 
to  the  governor  an  account  of  the  money  due  from  the  territory, 
specifying  the  name  of  each  territorial  prisoner,  and  the  length  of 
time  the  territory  is  charged  for  such  prisoner,  and  shall  certify 
that  such  account  is  correct,  and  that  the  prisoners  charged  for 
have  been  kept  in  the  penitentiary  during  all  the  time  charged 
for  them  respectively,  wnich  account  shall  be  examined  by  the 
governor,  and,  if  he  be  satisfied  that  the  same  is  correct,  he  shall 
80  certify,  and,  upon  presentation  to,  and  filing  with  the  territorial 
auditor  of  such  account  and  certificate,  the  said  auditor  is  hereby 
authorized  and  directed  to  draw  his  warrant  to  the  person  au- 
thorized by  the  contract  to  receive  payment  for  the  amount  due 
on  said  account  on  the  territorial  treasury,  payable  out  of  any 
money  in  the  territorial  treasury  not  otherwise  appropriated  by  law, 
and  such  warrant  shall  be  paid  as  other  warrants  drawn  on  the 
treasury. 

Sec.  3.  The  governor  is  hereby  authorized  to  make  such  con- 
tract as  he  shall  think  advantajgeous  to  the  territory,  for  the  hire 
or  labor  of  all  territorial  convicts,  or  to  apply  the  labor  of  such 
T^riaoners  in  payment  of  the  amount  due  the  United  States  for  the 
Keeping,  clotning,  and  maintenance  of  such  prisoners. 
Sec.  4.     Whenever  any  territorial  convict  shall  be  discharged 
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from  imprisonment,  and  shall  be  destitute  of  proper  and  sofficient 
clothing,  and  of  means  to  procure  the  same,  the  governor  is  here- 
by authorized  and  directed  to  provide  proper  and  sufficient  cloth- 
ing for  such  prisoner  upon  the  certificate  of  the  warden  or  other 
officer  in  charge  of  the  penitentiary,  that  the  same  is  neces- 
sary, provided  the  cost  of  such  clothing  furnished  any  one 
prisoner  shall  not  exceed  fifteen  dollars  ;  and,  upon  the  filing  by 
the  governor  in  the  office  of  the  territorial  auditor  of  the  cer- 
tificate of  such  warden  or  other  officer  in  charge,  and  of  the  gov- 
ernor, that  such  clothing  was  necessary,  and  has  been  furnished, 
the  said  auditor  is  authorized  and  directed  to  draw  his  warrant 
on  the  territorial  treasurer  for  the  amount  so  expended  for  cloth- 
ing in  favor  of  the  governor,  payable  out  of  any  money  in  the 
treasury  not  otherwise  appropriated. 

Sec.  5.  All  persons  sentenced  to  imprisonment  in  the  peni- 
tentiary, under  the  laws  of  (this)  territory,  shall  be  confined  in 
the  United  States  penitentiary  at  Deer  Lodce  City  in  pursuance 
of  the  contract  to  be  made  as  above  provided. 

Sec.  6.  This  act  shall  take  efiect  and  be  in  force  from  and  after 
its  passage. 

(i^OTE  FROM  THE  SECRETARY. — The  foregoing  act  having  been 
presented  to  the  governor  of  the  territory  on  the  sixth  day  of 
January,  1872,  for  his  approval,  and  not  having  been  returned  by 
him  to  the  House  of  the  Legislative  Assembly,  in  which  it  origi- 
nated, within  the  time  prescribed  by  the  organic  act  of  the  terri- 
tory, has  become  a  law  without  his  approval.) 


CHAPTER  LXVI. 

COLLECTORS,  CLERKS,  AND  OTHER  COUNTY  OFFICERS. 

(See  ante  chapters  10  and  11.) 

AN  ACT  defining  the  daties  of  coUectors,  clerks,  and  other  county  officers. 

Section  1.  Collectors,  sheriflFs,  marshals,  constables,  and  per- 
sons chargeable  with  moneys  belonging  to  any  county,  shall  ren- 
der their  accounts  to,  and  settle  with,  the  board  of  county  commis- 
sioners, at  each  stated  term  thereof,  pay  into  the  county  treasury 
any  balance  which  may  be  due  the  county,  take  duplicate  receipts 
therefor,  and  deposit  one  of  the  same  with  the  clerk  of  the  board 
of  county  commissioners  within  five  days  thereafter. 

Sec.  2.  If  any  person  thus  chargeable  shall  neglect  or  refuse  to 
render  true  accounts,  or  settle  as  aforesaid,  the  board  of  county 
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commissioners  shall  adjust  the  accounts  of  such  delinquent  accord- 
ing to  the  best  information  they  can  obtain,  and  ascertain  the  bal- 
ance due  to  the  county. 

Sec.  3.  In  such  case  the  board  of  county  commissioners  may 
refuse  to  allow  any  commission  to  such  delinquent,  and  he  shall 
moreover,  without  delay,  pay  into  the  county  treasury  the  balance 
found  to  be  due  as  aforesaid. 

Sec.  4.  If  he  shall  not  pay  the  amount  thereof,  and  produce  to 
the  clerk  of  the  board  of  county  commissioners  the  treasurer's  re- 
ceipt therefor,  within  ten  days  after  such  balance  is  ascertained, 
the  clerk  shall  charge  such  delinquent  ten  per  cent,  on  the  amount 
then  due. 

Sec.  5.  Unless  the  delinquent  appear  on  or  before  the  first  day 
of  the  next  session  of  the  board  of  county  commissioners  and  show 
good  cause  for  setting  aside  such  settlement,  it  shall  be  the  duty 
of  the  board  of  county  commissioners  to  give  to  the  district  attor- 
ney of  the  district  in  which  such  county  is  situated,  a  statement 
of  such  delinquent  account ;  and  it  shall  thereupon  be  the  duty  of 
such  district  attorney  to  proceed  to  collect  such  amount  from  such 
delinquent  and  his  bondsmen. 

Sec.  6.  If  good  cause  be  shown  for  setting  aside  such  settle- 
ment, the  board  of  county  commissioners  may  re-examine  the  ac- 
counts, settle  and  adjust  the  same  according  to  law,  and,  in  their 
discretion,  the  penalties  impose. 

Sec.  7.  The  clerk  of  the  board  of  county  commissioners  of  the 
several  counties  in  this  territory  shall  be  the  sole  custodian  of  all 
the  books,  papers,  and  records  connected  with  his  office,  and  shall 
be  alone  responsible  for  the  same. 

Sec.  8.  It  shall  be  the  duty  of  the  derk  of  the  board  of  county 
commissioners :  First.  To  keep  regular  accounts  between  the  treas- 
urer and  the  county,  charging  him  therein  with  all  moneys  paid 
into  the  treasury,  and  crediting  him  with  the  money  he  may  have 
disbursed  between  the  periods  of  his  respective  settlements  with 
the  board  of  county  commissioners.  Second.  To  adjust  accounts  be- 
tween the  county  and  all  persons,  bodies  politic  and  corporate, 
chargeable  with  moneys  payable  into  the  county  treasury,  or  who 
may  become  entitled  to  receive  moneys  therefrom,  ^hird.  To 
file  and  preserve  in  his  office  all  accounts,  vouchers,  and  other 
papers  pertaining  to  the  settlement  of  any  account  to  which  the 
county  shall  be  a  party,  copies  whereof,  certified  under  the  hand 
and  seal  of  the  clers,  shall  be  entitled  to  be  read  in  evidence  in  all 
courts  of  law  and  elsewhere.  Fourth.  To  issue  warrants  on  the 
treasury  for  all  moneys  ordered  to  be  paid  by  the  board  of  county 
commissioners  at  every  regular  term,  balance  and  exhibit  the  ac- 
counts kept  by  him  as  often  as  required  by  the  board  of  county 
commissioners,  and  keep  his  books  and  papers  at  all  times  ready 
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for  the  inspection  of  the  board  of  oounty  ccxnmissionera  or  any 
member  thereof. 

Sec.  9.  It  shall  be  the  duty  of  all  clerks  of  courts  of  record  to 
keep  just  accounts  of  all  fines,  penaltiesi  forfeitures,  and  judgments 
rendered,  imposed,  or  accruing  in  favor  of  any  county,  ready  at  all 
times  for  the  inspection  of  the  judge  of  their  respective  courts. 

Sec.  10.  The  clerks  of  such  courts  shall,  witnin  ten  days  after 
the  end  of  each  term  of  the  respective  courts  of  which  they  are  the 
clerks,  certify  to  the  board  of  county  commissioners  of  said  coun- 
ties the  amount  of  fines  imposed  and  forfeitures  incurred  at  said 
term,  and  against  whom  assessed  and  by  whom  incurred,  and 
forthwith  deposit  said  certificate  with  the  clerks  of  the  board  of 
county  commissioners  of  their  respective  counties,  and  if  any  clerk 
shall  fail  to  comply  with  this  section  he  shall  forfeit  and  pay  to 
the  county  not  less  than  ten  nor  more  than  one  hundred  dollars, 
to  be  recovered  by  civil  action. 

Sec.  11.  It  shall  be  the  duty  of  each  justice  of  the  peace  at 
each  meeting  of  the  board  of  county  commissioners,  when  not 
otherwise  provided  by  law,  to  make  out  a  list  of  all  fines  by  him 
imposed  lo  the  use  of  the  county,  stating  therein  the  name  of  the 
officer  who  has  or  ought  to  have  collected  the  same,  which  he  shall 
certify  and  deliver  to  the  clerk  of  the  board  of  county  commis- 
sioners, who  shall  charge  the  same  accordingly. 

Sec.  12.  This  act  shall  take  effect  and  l^  in  force  from  and 
after  its  passage. 

Approved  January  8,  1872. 


CHAPTER  LXVII. 


COUNTY  COMMISSIONERS. 
AN  ACT  relating  to  county  commiasioners. 

Section  1.  Each  person  elected  to  the  office  of  county  com- 
missioner of  any  county  in  this  territory  shall,  before  he  enter 
upon  the  duties  of  his  office,  execute  and  file  with  the  probate 
judge  of  the  county,  a  bond,  with  two  or  more  sufficient  sureties,  in 
the  penal  sum  of  not  less  than  three  thousand  dollars,  to  be  fixed 
and  approved  by  the  judge  of  the  probate  court,  conditioned  for 
the  faithful  discharge  of  his  duties  as  such  commissioner ;  and 
all  persons  now  holding  the  office  of  county  commissioner  in  any 
of  the  several  counties  in  this  territory,  shall,  on  or  before  the 
regular  meetings  of  their  respective  boards,  in  December,  A.  D. 


LAWS  07  MONTANA  TERRITORY.  569 

1872,  execnie  and  file  the  bond  as  above  required ;  and  any  per- 
son 80  holding  the  said  office  of  county  commissioner,  who  shall  &il, 
refuse,  or  neglect  to  file  his  bond  as  above  required,  shall  forfeit 
his  right  to  said  office.  And  the  probate  jud^e  of  the  county  in 
which  any  person  holding  the  office  as  aforesaid,  who  fails  or  re- 
fuses to  file  the  bond,  as  herein  required,  shall  declare  said  office 
vacant,  and  shall  proceed  to  fill  such  vacancy  by  the  appointment 
of  some  suitable  person  to  fill  the  same.  Any  person  so  appointed 
to  fill  such  vacancy,  shall  proceed  forthwith  to  execute  ana  file  his 
bond  as  herein  required,  and  shall  enter  upon  and  discharge  the 
duties  of  said  office,  and  shall  hold  the  same  until  his  successor  is 
duly  elected  and  Qualified.  • 

Sec.  2.    It  ehati  be  the  duty  of  the  county  commissioners  (in 
addition  to  the  duties  herein  prescribed  by  law),  to  audit,  adjust, 
and  settle  all  accounts  to  which  the  county  shall  be  a  party ;  to 
order  the  payment,  out  of  the  county  treasury,  of  any  sum  of 
money  found  to  be  due  by  the  county ;  to  enforce  the  collection 
of  all  moneys  due  the  county ;  to  order  suit  to  be  brought  on  the 
bond  of  any  delinquent,  and  require  the  district  and  county  at- 
torney for  the  county  to  commence  and  prosecute  the  same;  to 
issue  all  necessary  process  to  secure  the  Attendance  of  any  person, 
whether  party  or  witness,  whom  they  may  deem  necessary  to  ex- 
amine, in  the  investigation  of  any  account  or  claim  against  the 
county ;  and  if  any  such  person,  being  served  with. such  summons, 
shall  not  appear,  accoraing  to  the  command  thereof,  the  said 
board  of  county  commissioners  may  compel  his  appearance  by  at- 
tachment ;  and,  in  order  to  procure  the  exhibition  or  delivery  to 
them  of  any  accounts,  books,  documents,  or  other  papers,  the  said 
board  of  county  commissioners  may  issue  a  sunmions  directed  to 
the  person  in  whose  custody  or  care  the  said  accounts,  books, 
documents,  or  other  papers  may  be,  commanding  him  to  deliver 
or  transmit  the  same  to  the  said  board  of  county  commissioners, 
which  summons  shall  be  served  by  the  sheriff;  and  if  the  person 
named  in  such  summons  refuse  to  appear  with,  or  transmit  the 
accounts,  books,  documents,  or  other  papers,  or  show  good  cause 
why  he  does  not,  at  the  time  appointed  for  his  appearance,  the 
said  board  of  county  commissioners  may  enforce  the  delivery 
thereof  by  attachment;  and  the  said  board  of  county  commission- 
ers may  examine  all  parties  and  witnesses,  on  oath,  touching  the 
investigation  of  any  accounts,  and  may  commit  to  jail  any  who 
shall  refuse  to  answer  any  lawful  question. 

Sec.  3.  It  shall  be  the  duties  of  the  several  boards  of  county 
commissioners  transacting  county  business  in  the  several  counties 
of  this  territory,  at  the  regular  spring  term  of  their  respective 
sessions  in  each  year,  to  make  out  a  full  and  complete  statement 
of  the  amount  of  debt  due  by  their  counties,  and  a  detailed  ac- 
count of  the  receipts  and  expenditures  of  the  same  for  the  pre- 
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ceding  year,  showing  from  what  officer  received,  and  to  what  indi- 
viduals, and  on  what  account  any  money  has  been  paid ;  and  shall 
strike  a  balance  showing  a  deficiefncy,  if  any,  and  a  balance  in  the 
treasury,  if  any. 

Sec.  4.  The  facts  thus  ascertained,  and  the  accounts  and  state- 
ments thus  made  out,  shall  be  made  out  in  duplicate,  one  copy  of 
which  shall  be  filed  in  the  office  of  the  county  treasurer  ana  one 
copy  sent  to  the  territorial  auditor.  Said  statement  shall  also  be 
recorded  in  full  in  the  journal  of  the  proceedings  of  the  board  of 
county  commissioners,  and  shall  be  published  in  some  newspaper 
in  each  county  for  one  week :  Proviaed,  If  there  be  no  newspaper 
published  in  the  cdunty,  then  in  some  newspaper  published  in  the 
territory,  to  be  designated  by  the  commissioners,  which  would  be 
most  likely  to  give  notice  to  the  people  of  the  county. 

Sec.  5.  This  act  to  be  in  full  force  and  effect  from  and  after  its 
passage. 

Approved  January  9, 1872. 


CHAPTER  LXVIIT. 


COUNTIES  AND   COUNTY  OFFICERS. 
AN  ACT  relating  to  conntieB  and  coanty  officers. 

Section  1.  The  county  commissioners  of  the  different  counties 
of  this  territory  may  set  apart  from  the  county  part  of  the 
revenue  of  their  respective  counties,  a  certain  sum,  annually,  for 
the  payment  of  the  outstanding  county  bonds  and  the  interest 
thereon ;  provided,  that  the  sum  so  set  apart  shall  not  exceed 
four  mills  of  the  number  of  mills  levied  for  county  t^x.  Said 
sum  shall  be  known  as  the  "  Sinking  Fund,"  to  pay  said  bonds 
and  interest;  and  which  bonds  shall  be  paid  in  the  order  in 
which  they  were  issued;  and  whenever  a  sufficient  sura  shall 
have  accumulated  in  said  sinking  fund,  to  pay  any  bond,  over 
and  above  the  sum  required  to  pay  the  annual  interest  on  the 
outstanding  bonds,  it  shall  be  the  duty  of  the  county  treasurer  to 
post  upon  tne  door  of  his  office  a  notice  that  there  is  money  in  his 
nands  to  pay  such  bond,  designating  it  by  the  number,  date, 
amount,  and  the  name  of  the  payee ;  and  from  the  date  of  such 
notice  the  interest  on  such  bond  or  bonds  shall  cease ;  and  it  shall 
be  the  duty  of  the  treasurer  to  file  a  true  copy  of  such  notice  in 
the  office  of  the  clerk  of  his  county ;  and  the  clerk  shall  file  and 
preserve  the  same  in  his  office ;  which  notice,  or  a  duly  authen- 
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ticated  copy  thereof,  shall  be  prima  fade  evidence  of  such 
posting. 

Sec.  9.  The  county  commissioners  of  each  county  in  the  terri- 
tory are  hereby  authorized  to  annually  set  apart  a  sum,  not 
exceeding  three  mills  of  the  number  of  mills  levied  for  county  tax, 
which  shall  be  known  as  the  contingent  fund,  and  shall  be  used 
to  defray  the  incidental  expenses  of  the  county. 

Sec.  3.  If  a  surplus  of  the  contingent  fund,  set  apart  in  sec- 
tion 2,  remain  on  hand  at  the  end  of  the  year,  said  surplus  shall 
be  paid  out  on  registered  county  warrants,  in  the  same  manner 
as  other  county  funds. 

Sec,  4.  All  county  clerks  are  hereby  expressly  forbidden  to 
issue  any  county  warrant  to  any  person,  for  any  balance  due  such 
person  on  any  county  warrant  paid  to  the  treasurer  for  taxes. 

Sec.  6.  The  board  of  county  commissioners  of  the  several 
counties  of  this  territory,  shall  meet  at  the  county  seat  of  their 
respective  counties,  on  the  first  Monday  in  the  months  of  Decem- 
ber, March,  June,  and  September  of  each  year,  and  may  sit  not 
exceeding  four  days  at  each  term,  except  the  December  term,. at 
which  they  may  sit  not  exceeding  eight  days ;  but  said  boards 
may  at  any  time,  by  giving  at  least  five  days  public  notice,  call 
an  extra  session  of  not  over  two  days  duration. 

Sec.  6.  The  following  acta  and  part  of  acts,  be,  and  the  same 
are  hereby,  repealed,  as  follows :  Section  eleven  of  "  An  act  relat- 
ing to  counties  and  county  officers,"  on  folio  five  hundred  of  the 
statutes  of  eighteen  hundred  and  sixty- four  and  eighteen  hun- 
dred and  sixty-five ;  section  three  of  "  An  act  to  authorize  the 
county  commissioners  of  the  several  counties  of  the  territory  of 
Montana  to  fund  the  debt  of  their  respective  counties,"  on  folio 
two  hundred  and  thirty-four,  of  the  statutes  of  eighteen  hundred 
and  sixty-seven.  An  act  amendatory  of  an  act,  entitled  '^  An  act 
relating  to  counties  and  county  officers,"  on  folios  ninety  and 
ninety-one  of  the  statutes  of  eighteen  hundred  and  sixty-eight 
and  eighteen  hundred  and  sixty-nine.  An  act  to  amend  an  act 
amendatory  of  an  act,  entitled  "  An  act  relating  to  counties  and 
county  officers,"  on  foUo  sixty-nine  of  the  statutes  of  eighteen  hun- 
dred and  seventy.  An  act,  amendatory  of  an  act,  entitled  "  An 
act  relating  to  counties  and  county  officers,"  on  foUo  seventy-one 
of  the  statutes  of  eighteen  hundred  and  seventy. 

Sec.  7.  All  other  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  be,  and  the  same  are  hereby,  repealed. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12,  1872. 
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CHAPTER  LXIX. 


COUNTIES  AND  COUNTY  OFFICERS. 

AN  ACT  amendatory  of  an  act  entitled  "An  act  relating  to  coanties  and  coontf 

offices,"  approved  February  9,  I860. 

Section  1.  That  section  ten  of  an  act,  entitled  "An  act  relat- 
ing to  counties  and  county  officers,"  approved  February  9, 1865, 
be  amended  to  read  as  follows  :  At  the  first  election  had  to  choose 
the  first  board  of  commissioners  of  any  county,  the  person  having 
the  highest  number  of  votes  shall  continue  in  office  three  years ; 
the  next  highest^  two  years;  and  the  next  highest,  one  year. 
And  annually  thereafter,  one  commissioner  shall  be  elected,  and 
shall  continue  in  office  three  years.  On  every  election  hereafter 
of  county  commissioners  of  any  county,  where  more  than  one 
commissioner  is  to  be  elected,  the  person  receiving  the  highest 
number  of  votes  shall  be  held  and  considered  elected  for  the 
longest  term  of  office  to  be  filled  at  such  election ;  the  person  re- 
ceiving the  second  highest  number  of  votes  shall  be  held  and  con- 
sidered elected  for  the  second  longest  term ;  and  the  person  re- 
ceiving the  third  largest  number,  for  the  shortest  term;  but  if 
two  or  more  persons  have  the  same  number  of  votes,  then  their 
terms  shall  be  determined  by  lot,  under  the  direction  of  the  board 
of  canvassers  returning  the  election. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  12,  1872. 


CHAPTER  LXX. 

CHANGING  COUNTY  SEATS. 

AN  ACT  to  authorize  the  several  counties  of  this  territory  to  change  their  coanty 

seat  on  certain  conditions. 

Section  1.  It  shall  be  the  duty  of  the  county  commissioners  of 
any  county  of  this  territory,  whenever  a  petition  is  presented  to 
them,  signed  by  a  majority  of  the  legal  voters  and  tax  payers  of 
such  county,  praying  that  the  county  seat  of  the  county  be  changed 
to  any  place  named  in  such  petition,  to  give  notice  to  the  people  of 
their  county,  sixty  davs  before  the  next  general  election  to  be  held 
in  such  county,  that  the  change  named  in  such  petition  will  be  sub- 
mitted to  the  voters  of  such  county  at  such  election,  and  whenever 
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a  majority  of  the  legal  voters  of  the  territory,  taking  as  a  basis 
the  votes  cast  at  the  last  general  election^  shall  petition  the  legis- 
lative assembly  to  change  the  seat  of  government  of  the  territory, 
the  legislative  assembly  shall  submit  tne  question  of  such  change 
to  (a)  vote  of  the  qualified  electors  of  the  territory,  at  the  next 
general  election  thereafter. 

Sec.  2.  The  notice  required  in  section  one  of  this  act,  shall  be 
published  in  some  newspaper  in  such  county  thirty  days  previous 
to  such  election  (if  any  such  paper  be  published  therein),  but  if 
no  such  paper  be  pubUshed  in  the  county,  then  by  posting  written 
notices  in  ten  public  places  in  such  county ;  one  on  the  door  of 
each  post  office  in  such  county,  and  one  at  the  place  where  the 
polls  are  opened,  in  each  precinct  in  such  county. 

Sec.  3.  At  such  election,  the  ballots  shall  have  written  or 
printed  thereon,  "county  seat;"  and  those  voting  for  a  change  of 
such  county  seat  shall  have  written  or  printed  under  such  words 
the  name  of  the  place  named  in  such  petition,  and  those  opposed 
to  such  chanee  shall  have  written  or  printed  thereunder  the 
name  of  the  place  where  such  county  seat  may  then  be,  and  the 
place  receiving  the  highest  number  of  votes  shall  be  the  county 
seat  of  such  county. 

Sec.  4.  This  act  shall  take  effect  from  and  after  its  passage 
and  approval  by  the  governor. 

Approved  January  12, 1872. 


CHAPTER  LXXI. 


DCPLICATB  WABBANTS* 


AN  ACT  to  afothorize  the  usoe  of  duplicate  warxantB  by  the  territcniAl  auditor, 

ia  certain  caeeB. 

Section  1.  It  shall  be  the  duty  of  the  territorial  auditor,  at 
the  time  of  issuing  any  original  warrant  or  bond,  to  cause  to  be 
written  or  printed  upon,  or  across  the  face  of  such  bond  or  war- 
rant, the  word  "original,"  with  red  ink,  in  a  conspicuous  manner. 

Sec.  2.  the  territorial  auditor  is  hereby  authorized  and  empow- 
ered, upon  satisfactory  proof  that  any  original  territorial  bond, 
warrant,  or  coupon  has  been  lost  or  destroyed,  to  issue  to  the  owner 
or  holder  of  such  bond,  warrant,  or  coupon,  a  duplicate  thereof, 
which  shall  take  (the)  place  in  order  of  registration  and  payment 
of  such  original  bond,  warrant,  or  coupon,  and  shall  in  all  cases 
supersede  and  take  the  place  of  such  original. 

Sec.  3.    Before  issuing  such  duplicate  bond,  warrant,  or  coupon, 
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the  auditor  shall  require  the  person  or  persons  demanding  the 
same,  to  execute  and  deliver  to  him  a  bond  to  the  territory  of 
Montana,  payable  to  whomsoever  it  may  concern,  in  at  least  double 
the  amount  of  the  duplicate  bond,  warrant,  or  coupon,  with  at 
least  two  good  and  sufficient  sureties,  who  shall  be  required  to 
justify  as  in  cases  of  attachment,  the  condition  of  such  bond  being 
that  the  principal  and  sureties  therein  will  indemnify  and  save 
harmless  tne  territory  of  Montana  from  all  loss,  cdst,  or  damage, 
by  reason  of  the  issuing  of  such  duplicate,  and  will  pay  to  any 
person  entitled  to  receive  the  same,  as  the  lawful  holder  of  the 
original  bond,  warrant,  or  coupon,  all  moneys  received  upon  such 
duplicate. 

Sec.  4.  The  auditor,  at  the  time  of  issuing  any  duplicate  bond, 
warrant,  or  coupon,  shall  write  upon  or  across  the  face  thereof,  the 
word  "duplicate,"  with  red  ink,  in  a  conspicuous  and  legible 
manner. 

Sec.  6.  The  word  "original"  or  "duplicate,"  upon  any  bond, 
warrant,  or  coupon,  as  provided  in  section  one  of  this  act,  shall 
impart  notice  to  all  persons  that  the  same  is  issued  and  payable, 
subject  to  the  provisions  of  this  act. 

Sec.  6.  It  shall  be  the  duty  of  the  territorial  auditor,  upon 
production  to  him  of  any  original  bond,  warrant,  or  coupon,  by 
the  lawful  holder  or  owner  thereof,  to  assign  by  endorsement,  and 
deliver  to  him  the  bond  mentioned  in  section  three  of  this  act,  and 
such  owner  or  holder  may  maintain  an  action  in  his  own  name, 
upon  such  bond,  for  the  recovery  of  any  moneys  paid  upon  such 
duplicate. 

Sec.  7.  In  case  any  territorial  bond,  warrant,  or  coupon,  issued 
prior  to  the  passage  of  this  act,  shall  be  lost  or  mislaid,  it  shall  be 
the  duty  of  the  auditor,  upon  satisfactory  proof  thereof,  and  ihe 
execution  and  delivery  of  a  bond  in  the  manner  and  conditioned 
as  provided  in  section  three  of  this  act,  to  issue  a  duplicate  thereof; 
which  duplicate  shall  take  the  place  in  order  of  registration  and 
payment,  of  such  lost  or  mislaid  bond,  warrant,  or  coupon,  and  the 
provisions  of  this  act  shall  apply  thereto. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  6, 1872. 


LAWS  OF  MONTANA  TERRITORY.  675 


CHAPTER  LXXIL 

ELECTIONS. 

(See  ante  chap.  23.) 

AN  ACT  to  amend  an  act,  entitled  "  An  act  relative  to  elections,"  approved  Janu- 
ary seventeenth,  eighteen  hundred  and  sixty -five. 

Section  1.  Any  person  guilty  of  stuffing  any  ballot  box,  either 
by  false  bottoms  or  in  any  manner  whatever,  before  the  votes  are 
counted  or  while  being  counted,  and  any  judge  of  an  election  who 
shall  knowingly  count  or  read  oflF  the  votes  falsely,  shall  be  deemed 
guilty  of  a  felony,  and,  upon  conviction  thereof,  shall  be  imprisoned, 
in  the  territorial  prison,  for  each  and  every  offence  so  convicted 
of,  for  a  term  of  not  less  than  one  nor  more  than  five  years. 

Sec.  2.  If  any  person  or  persons,  at  any  election  held  by  virtue 
of  any  law  of  this  territory,  shall,  either  by  force,  fraud,  stealth, 
or  otherwise,  destroy,  obtain,  or  attempt  to  obtain,  possession  of 
any  ballot  box,  or  any  ballot  or  ballots  therein  deposited,  or  any 
poll  book,  tally  list,  or  other  article  or  articles,  kept  and  used  by 
the  judges  and  clerks  in  conducting  such  election,  while  the  voting 
at  such  election  is  going  on,  during  the  day  of  election,  or  either 
before  or  after  the  ballots  have  been  taken  out  of  the  box,  and 
counted  by  the  judges  of  election,  shall  be  deemed  guilty  of  a 
felony,  and,  upon  conviction  thereof,  be  imprisoned  in  the  terri- 
torial prison,  for  each  and  every  offence  so  convicted  of,  for  a  term 
of  not  less  than  one  nor  more  tnan  five  years. 

Sec.  3.  Any  person  who  shall  vote,  or  attempt  to  vote,  in  the 
name  of  any  other  person  other  than  his  own,  and  any  person  who 
causes,  aids,  or  abets  any  person  so  to  vote,  or  attempt  to  so  vote, 
shall,  upon  conviction  thereof,  be  punished,  for  each  offence,  by 
imprisonment  in  the  territorial  prison  not  less  than  one  year,  nor 
more  than  five  years. 

Sec.  4.  If  any  person,  not  having  the  legal  qualifications  of  a 
voter,  shall  fraudulently  vote,  or  shall  fraudulently  attempt  to  vote, 
at  any  election,  such  person,  on  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  territorial  prison  for  a  term  not  less 
than  one  nor  more  than  five  years. 

Sec.  5.  If  any  elector  shall  vote  more  than  once  at  any  election, 
or  shall  knowingly  hand  in  two  or  more  tickets,  folded  together, 
or  shall  attempt  to  vote  more  than  once  at  the  same  election,  he 
shall,  on  conviction  thereof,  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  term  not  less  than  one  nor  more  than  five 
years. 
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Sec.  6.  If  any  person  shall,  directly  or  indirectly,  use  aov 
threats,  menace,  or  force,  or  any  corrupt  means  or  device,  at,  or 

[)revious  to,  or  during  any  election  held  pursuant  to  the  election 
aws  of  this  territory,  toward  any  elector,  to  hinder  or  deter  him 
from  voting  at  such  election ;  or  shall  attempt,  by  any  means  what- 
ever, to  awe,  restrain,  hinder,  or  disturb  any  elector  in  the  free 
exercise  of  the  right  of  suflfrage,  he  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  less  than  fifty  nor  exceeding  five  hundred 
dollars. 

Sec.  7.  Any  persons  wilfully,  corruptly,  and  falsely  swearing  or 
affirming,  before  the  board  of  judges  of  election,  or  any  member 
thereof,  or  the  clerk,  while  in  session,  or  in  holding  an  election, 
shall  be  deemed  guilty  of  perjury,  and,  on  conviction,  shall  be 
punished.  If  any  mem  ber  of  any  bioard  of  j  udges  or  clerks  of  elec- 
tion, or  any  other  person  in  any  manner  concerned  in  conducting 
an  election,  shall  wilfully  and  corruptly  violate  any  of  the  provi- 
sions of  this  act,  the  penalty  for  which  is  not  herein  prescribed,  or 
be  guilty  of  any  fraud,  deceit,  or  abuse,  in  the  execution  of  the 
duties  of  his  office,  the  penalty  for  which  is  not  herein  prescribed, 
he  shall  be  punished,  for  each  and  every  offence  whereof  he  shall 
be  convictea,  by  imprisonment  in  the  territorial  prison  for  a  term 
not  less  than  one  nor  more  than  five  years ;  or  shall  pay  a  fine  of 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  in  the  dis- 
cretion of  the  court. 

Sec.  8.  All  acta,  or  parte  of  acts,  in  conflict  with  this  act,  be, 
and  the  same  are  hereby,  repealed. 

Sec.  9.    This  act  to  be  in  force  from  and  after  its  passage. 

Approved  January  12,  1872. 


CHAPTER  LXXIII. 

ESTRATS. 

(See  ante  chap.  24.) 

AN  ACT  concerning  estrayB. 

Section  1.  It  shall  be  hereafter  unlawful  for  any  person  or  per- 
sons to  take  up  as  an  eatray  any  horse,  mule,  neat  cattle,  sheep,  or 
coat,  except  the  same  shall  be  advertised  as  an  estray,  or  shall 
break  into  his  or  their  enclosures,  through  a  lawful  fence,  or  shall 
be  found  encumbered  with  a  yoke,  saddle,  bridle,  harness,  or  rope, 
or  shall  be  found  on  or  about  the  premises  of  any  householder  in 
thisf  territory,  during  the  time  included  between  the  first  day  of 
December  and  the  first  day  of  April  of  each  year,  in  a  suffering 
condition  for  want  of  food  or  care. 
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Sec.  2.  Any  person  who  shall  lake  up  any  estray  horse,  mule, 
neat  cattle,  sheep,  or  goat,  or  who  has  at  any  time  within  his  lawful 
enclosure  any  horse,  mule,  neat  cattle,  sheep,  or  goat,  shall,  within 
ten  days  thereafter,  post  up  a  written  notice  in  three  of  the  most 
public  places  in  the  township  where  such  estray  was  taken  up  or 
found,  its  age,  color,  and  marks,  natural  and  artificial,  as  near  as 
may  be,  together  with  the  date  on  which  the  same  was  taken  up  or 
found,  and  nis  own  name  and  place  of  residence. 

Sec.  3.     If  within  twenty  days  after  posting  such  notice  the 
owner  does  not  claim  such  estray,  and  pay  all  reasonable  charges 
and  damages  which  the  taker  up  has  sustained  by  reason  of  any 
depredations  which  such  estray  may  have  committed  within  the 
lawful  enclosures  of  the  taker  up,  and  for  the  keeping  of  the  same, 
it  shall  be  the  duty  of  the  taker  up  to  appear  before  a  justice  of 
the  peace  of  the  town  or  county  wliere  such  estray  was  taken  up 
or  found,  and  make  a  written  statement,  setting  forth  the  time  and 
place  of  the  finding,  and  a  general  description  of  the  animal ;  it 
shall  then  be  the  duty  of  said  officer  to  summons  two  disinterested 
persons  to  examine  such  estray,  and  report,  under  their  hands,  an 
appraisement  of  the  actual  cash  value  of  the  same,  and  the  amount 
of  damage  sustained  by  the  taker  up  by  reason  of  any  depreda- 
tions which  such  estray  may  have  committed  within  his  or  their 
lawful  enclosure,  and  an  accurate  description,  setting  forth  all 
marks  that  may  assist  to  identify  the  said  animal.     The  report 
shall  be  sworn  to  by  the  appraisers,  also  by  the  finder,  so  far  as 
the  state  or  condition  that  the  animal  was  in  when  found,  and  that 
no  mark  or  brand  has  been  altered  or  defaced  by  him,  or  by  any 
other  person  or  persons  with  his  knowledge  or  consent;  it  shall 
then  be  the  duty  of  said  justice  of  the  peace  to  forward,  by  mail 
or  otherwise,  to  the  county  clerk  of  the  county  a  description  of  the 
animal  and  the  amount  of  charges  and  cost  against  tne  same  at 
that  time,  its  appraised  value,  name  and  residence  of  the  taker  up, 
also  names  of  tne  appraisers,  together  with  the  legal  fee  for  enter- 
ing the  same  on  the  county  estray  book.     It  shall  be  the  duty  of 
the  county  clerk,  on  the  receipt  thereof,  to  enter  the  same  at 
length  on  the  county  estray  book,  which  book  is  to  be  kept  open 
for  the  inspection  of  the  public  at  all  reasonable  office  hours. 

Sec.  4.  If  the  owner  does  not  appear  and  pay  all  lawful  charges 
and  cost  within  two  months  after  tne  date  of  the  recording  in  the 
county  estray  book,  the  title  shall  then  be  vested  in  the  finder  or 
taker  up:  provided  he  shall  pay  to  the  justice  of  the  peace  before 
whom  the  case  was  brought  the  full  amount  of  the  appraised  value 
of  the  same,  after  deducting  all  lawful  charges  and  cost ;  and,  at 
the  expiration  of  six  months,  it  shall  be  the  duty  of  said  justice  of 
the  peace  to  pay  all  of  said  money  (received  by  him)  into  the  county 
treasury,  for  the  benefit  of  the  common  school  fund  ^  JProvided, 
That  if  the  ownership  of  such  estray  be  satisfactorily  proven  within 
73 
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the  time  last  mentioned,  then  the  justice  of  the  peace  shall  pay  to 
the  owner  or  owners  such  sum  of  money  as  otherwise  woula  have 
been  paid  into  the  county  treasurer. 

Sec.  5.  If  the  taker  up  or  finder  of  any  estray  does  not  tab 
the  same  on  the  above  terms,  the  justice  of  the  peace  shall  issues 
warrant,  under  his  hand,  to  a  constable,  to  sell  the  same  in  tkt 
same  manner  as  on  execution ;  and,  after  paying  cost  of  sale  and 
all  legal  charges,  and  cost,  shall  pay  the  remainder  into  the  county 
treasury  for  the  benefit  of  common  school  fund. 

Sec.  6.  The  following  charges  shall  be  allowed :  To  the  justio' 
of  the  peace,  ia  each  case,  for  each  animal,  one  dollar ;  to  each 
appraiser,  one  dollar  and  fifty  cents  for  each  animal ;  the  county 
clerk,  fifty  cents  for  each  animal;  each  animal  to  be  posted, ap- 
praised, and  recorded  separately ;  the  taker  up  to  pay  all  fees  in 
advance. 

Sec.  7.  Any  person  who  shall  unlawfully  take  up  or  keep  an 
estray,  or  shall  violate  or  fail  to  comply  with  the  provisions  ot  thl- 
law,  or  shall  abuse  or  injure  such  estray,  shall  forfeit  to  the  county. 
for  the  benefit  of  county  school  fund,  twenty-five  dollars  for  each 
offence. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  10,  1872. 


CHAPTER  LXXIV. 


FUNDING  INDEBTEDNESS. 


AN  ACT  to  provide  for  the  funding  of  the  ontstanding  indebtedness  of  Montana 
Territory,  and  the  redemption  of  the  fifteen  per  cent,  bonds. 

Section  1.  That  the  treasurer  of  Montana  Territory  shall,  on 
the  first  day  of  June,  A.  D.  1872,  issue  bonds  of  the  territory  of 
Montana,  as  hereinafter  provided,  for  all  territorial  warrants  out- 
standing and  unpaid  on  the  first  day  of  December,  A.  D.  1871, 
which  may  be  presented  for  that  purpose  on  or  before  thefirat  dav 
of  June,  A.  D.  1872. 

Sec.  2.  That  the  treasurer  of  the  territory  of  Montana  is 
hereby  authorized  to  issue  on  the  credit  of  Montana  Territory 
coupon  bonds  for  the  purposes  set  forth  in  this  act,  to  an  amount 
not  exceeding  one  hundred  and  twenty  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  redeemable  at  the  pleasure  ot 
the  territory,  after  two  years,  and  payable  seven  years  firom  date, 
bearing  interest  at  the  rate  of  twelve  per  cent,  per  annum. 
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Sec.  3.  Any  holders  of  territorial  warrants,  outstanding  and 
unpaid  at  the  time  mentioned  in  section  one  of  this  act,  shall  pre- 
sent the  same  to  the  territorial  auditor,  who  shall  certify  the 
amount  thereof,  together  with  the  interest  to  accrue  thereon  to 
the  first  day  of  June,  A.  D.  1872,  to  said  holder,  and  the  territo- 
rial treasurer  upon  such  certificate  shall  issue  to  said  holder,  bonds 
to  the  amount  of  said  certificate :  Provided,  That  said  bonds  shall 
be  issued  in  some  multiple  of  fifty  dollars,  and  if  any  amount  so 
held  shall  be  of  a  sum  less  than  fifty  dollars,  or  less  than  any  bond 
of  higher  denomination,  the  holder  shall  make  up  the  amount  in 
money,  necessary  to  equal  the  amount  of  the  face  of  the  bond  to 
be  issued. 

Sec.  4.  The  coupon  bonds  authorized  to  be  issued  by  this  act, 
shall  be  in  such  form  as  the  governor  of  the  territory  may  direct, 
and  shall  bear  the  signatures  of  the  auditor  and  treasurer  of  the 
territory,  and  shall  be  sealed  and  countersigned  by  the  secretary 
of  the  territory,  and  the  coupons  attached  shall  be  signed  by  the 
auditor  and  treasurer.  Each  bond  shall  be  registered  by  the 
treasurer  in  a  book  to  be  kept  for  that  purpose,  which  book  shall 
show  the  amounts  of  bonds,  their  numbers,  to  whom  issued,  and 
the  date  of  the  issue ;  and  the  auditor  shall  keep  an  account  of  the 
amounts  certified  by  him  in  lieu  of  the  warrants  hereby  called  in, 
and  shall  report  the  same  to  the  next  legislature,  preserving  the 
redeemed  warrants  subject  to  its  order. 

Sec.  5.  Bonds  to  the  amount  of  forty  thousand  dollars,  of  the 
amount  authorized  to  be  issued  in  section  two  of  this  act,  shall  be 
set  apart  and  disposed  of  by  the  territorial  treasurer  as  herein- 
after provided  for  the  redemption  of  the  outstanding  and  unpaid 
bonds  authorized  to  be  issued  by  the  act  of  December  3,  1867. 

Sec.  6.  The  territorial  treasurer  shall  give  notice  by  adver- 
tisement in  two  newspapers  of  the  territory  of  Montana,  and  a 
newspaper  published  in  tne  city  of  New  York,  on  the  first  day  of 
April,  and  so  long  thereafter  as  may  be  necessary  for  the  purposes 
of  this  section,  to  the  effect  that  he  will  dispose  of  the  said  forty 
thousand  dollars  of  bonds  (briefly  describing  the  same)  at  their 
par  value,  on  and  after  the  first  day  of  June,  A.  D.  1872,  and  the 
said  treasurer  is  hereby  authorized  to  sell  the  said  bonds,  or  so 
raany  thereof  as  may  be  necessary  for  the  purposes  of  this  section, 
at  their  par  value,  on  and  after  the  said  first  day  of  June,  A.  D. 
1872 :  Frovided,  That  any  bonds  sold  after  said  date  shall  be  sold 
for  their  par  value,  and  the  interest  which  may  have  accrued 
thereon,  and  the  money  received  therefor  shall  be  immediately 
appropriated  and  applied  to  the  payment  of  the  bonds  authorized 
by  the  act  of  December  3, 1867,  which  may  then  be  outstanding 
and  unpaid. 

Sec.  7.  Should  the  bonds  authorized  to  be  sold  by  the  last  pre- 
ceding section  not  be  all  sold  and  applied  as  aforesaid  prior  to  the 
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first  day  of  April,  A.  D.  1873,  then  after  that  date  the  territorial 
treasurer  is  hereby  authorized  to  sell  the  balance,  or  so  much 
thereof  as  may  be  necessary  to  redeem  the  balance  of  the  bonds 
authorized  by  the  act  of  December  3,  1867,  as  may  then  be  out- 
standing and  unpaid,  at  the  highest  market  rate  which  may  then 
be  offered  for  the  same,  and  the  proceeds  thereof  shall  be  applied 
as  aforesaid. 

Sec.  8.  The  bonds  herein  authorized  shall  be  of  the  denomina- 
tion of  fifty,  one  hundred,  and  five  hundred  dollars  each,  and  the 
faith  of  the  territory  of  Montana  is  hereby  solemnly  pledged  for 
the  payment  of  the  interest  and  redemption  of  the  principa 
thereof. 

Sec.  9.  For  the  purpose  of  carrying  into  effect  the  provisions 
of  this  act,  the  sum  of  fifteen  hundred  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated  out  of  any  moneys  in 
the  territorial  treasury  noi  otherwise  appropriated,  and  for  that 
purpose  placed  at  the  disposal  of  the  governor. 

Sec.  10.  The  treasurer  of  the  territory  of  Montana  shall  pay 
in  lawful  money  of  the  United  States,  on  the  first  day  of  Decem- 
ber, A.  D.  1872,  the  interest  on  each  bond  issued,  as  before  pro- 
vided, and  semi-annually  thereafter,  upon  presentation  at  his  office 
of  the  proper  coupon,  which  shall  show  the  amount  due,  and  the 
number  of  the  bond  to  which  it  refers ;  and  the  amount  of  interest 
so  paid  shall  appear  in  his  annual  report  provided  for  by  law,  and  the 
principal  and  interest  upon  said  boods  shall  be  payable  in  the  city 
of  New  York  as  the  holder  or  holders  thereof  may  elect:  Frovided, 
That  the  holder  or  holders  shall  give  the  territorial  treasurer  due 
notice  of  a  designated  bank  in  said  city  of  New  York,  at  which 
said  bond  or  bonds,  and  interest  thereon,  shall  be  paid,  otherwise 
the  same  shall  be  payable  at  the  seat  of  government  of  Montana 
Territory. 

Sec.  11.  The  territorial  treasurer  shall  reserve  and  set  aside 
forty  per  cent,  of  all  moneys  received  into  the  territorial  treasury 
for  the  purpose  of  meeting  the  payment  of  the  interest  accmingoD 
the  bonds  issued  in  pursuance  of  this  act  and  heretofore  isvsued  in 
pursuance  of  the  act  of  December  3,  1867,  and  all  surplus  re- 
maining of  the  said  forty  per  cent,  after  the  interest  shall  be  paid, 
shall  be  set  aside  as  a  sinking  fund  for  the  reduction  of  the  prin- 
cipal as  provided  in  section  twelve  of  this  act. 

Sec.  12.  Whenever  at  any  time  the  sum  in  said  sinking  fund 
shall  exceed  the  sum  of  two  thousand  dollars,  and  from  time  to  time 
thereafter  when  it  may  so  occur,  the  treasurer  shall  cause  a  notice 
to  be  published  in  two  newspapers  of  Montana  Territory,  that  he 
will,  in  thirty  days  from  the  date  of  such  notice,  redeem  said  amoant 
of  bonds  which  may  then  be  payable,  giving  the  numbers  thereof, 
preference  being  given  to  the  oldest  issue ;  and  if,  at  the  expiration 
of  the  said  thirty  days,  the  holder  or  holders  shall  fail  or  neglect 
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to  present  the  same  for  payment,  interest  thereon  shall  cease,  but 
the  treasurer  shall  at  all  times  thereafter  be  ready  to  redeem  the 
same  on  presentation.  Such  notice  shall  also  be  sent  by  mail  to 
such  places  in  the  city  of  New  York  of  which  the  treasurer  shall 
have  Knowledge,  by  virtue  of  the  provisions  of  section  ten  of  this 
act,  with  like  effect. 

Sec.  13.  If  any  person  or  persons  shall  falsely  make,  forge, 
counterfeit,  or  alter,  or  cause  or  procure  to  be  falsely  made,  forged, 
counterfeited,  or  altered,  or  shall  wilfully  aid  or  assist  in  falsely 
making,  forging,  counterfeiting,  or  altering  any  bond  or  coupon 
authorized  to  be  issued  under  the  authority  of  this  act,  or  shall  pass, 
utter,  publish,  or  sell,  or  shall  have  or  keep  in  possession,  or  con- 
ceal with  intent  to  utter,  publish,  or  sell  any  such  false,  forged,  coun- 
terfeited or  altered  bond  or  coupon,  with  intent  to  defraud  any  body 
corporate  or  politic,  or  any  other  person  or  persons  whatsoever, 
every  such  person  so  oflfending  shall  be  deemed  guilty  of  felony, 
and  shall,  upon  conviction  thereof,  be  punished  by  fine  not  ex- 
ceeding five  thousand  dollars,  and  by  imprisonment  and  confine- 
ment at  hard  labor  not  exceeding  fifteen  years,  according  to  the 
agcjravation  of  the  ofience. 

Sec.  14.  All  acts  and  parts  of  acts  in  anywise  conflicting  with 
this  act  are  hereby  repealed. 

Sec.  15.  This  act  shall  take  eflFect  and  be  in  force  from  and 
after  its  passage. 

(Note  from  the  Secretary. — The  foregoing  act  having  been 
{)resented  to  the  governor  of  the  territory  on  the  sixth  day  of  Jan- 
uary, 1872,  for  his  approval,  and  not  having  been  returned  by 
him  to  the  house  of  the  legislative  assembly  in  which  it  originated, 
within  the  time  prescribed  by  the  organic  act  of  the  territory,  has 
become  a  law  without  his  approval.) 


CHAPTER  LXXV. 

GAME. 
AN  ACT  relating  to  the  killing  of  game  and  the  catching  of  fish. 

Section  1.  That  any  person  or  persons  who  shall  wilfully 
shoot,  or  otherwise  kill,  or  cause  to  be  killed,  any  mountain  buf- 
falo, moose,  elk,  black-tailed  deer,  white-tailed  deer,  mountain 
sheep,  white  Rocky  Mountain  goat,  antelope,  or  hare,  between 
the  first  day  of  February  and  the  fifteenth  dt\y  of  August,  of  each 
year,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con  vie- 
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;^     -  CHAPTER  LXXVl. 

INTOXICATING  LIQUORS. 

•ivide  agaiast  the  evils  resulting  from  the  sale  of  intoxicating  liqaors 
in  the  territory  of  Montana. 

Be  it  enacted  by  the  legislative  assembly  of  the  terri- 
'itana,  that  every  husband,  wife,  child,  parent,  guardian, 
or  other  person  who  shall  be  injured  in  person  or 
r  means  of  support,  by  any  intoxicated  person,  or  in 
oe  of  the  intoxication,  habitual  or  otherwise,  of  any  per- 
wife,  parent,  child,  guardian,  employer,  or  other  person, 
e  a  riglit  of  action  in  his  or  her  own  name,  severally  or 
gainst  any  person  or  persons  who  shall,  by  selling  or  giving 
ting  liquors,  cause  the  intoxication,  in  whole  or  in  part,  of 
rson  or  persons ;  and  owners  of,  lessee,  or  person  or  persons 
;  or  leasing  any  building  or  premises,  having  knowledge 
toxicatinff  liquors  are  to  be  sold  therein  in  violation  of  this 
•  having  leased  the  same  for  other  purposes,  shall  know- 
permit  intoxicating  liquors  to  be  sold  in  such  building  or 
ises  that  have  caused  the  intoxication,  in  whole  or  in  part,  of 
person  or  persons,  shall  be  liable,  severally  or  jointly,  with 
|)or3on  or  persons  selling  or  giving  intoxicating  liquors  afore- 
I,  fur  all  damages  sustained,  as  well  as  exemplary  damages  ; 
a  married  woman  shall  have  the  same  right  to  bring  suits, 
■:ontrol  the  same,  and  the  amount  recovered,  the  same  as  if  a 
■  "^'fle;  and  all  damages  recovered  by  a  minor,  under  this  act, 
be  paid  either  to  such  minor  or  to  his  or  her  parent,  guar- 
.  or  next  friend,  as  the  court  may  direct ;  and  the  unlawful 
'1*  giving  away  of  intoxicating  liqaors  shall  work  a  forfeiture 
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of  all  rights  of  the  lessee  or  tenant  under  any  lessee  or  contract 
of  rent  upon  the  premises  when  such  unlawful  sale  or  giving  away 
takes  place ;  and  all  suits  for  damages,  under  this  act,  shall  he  bj 
a  civil  action  in  any  of  the  courts  of  this  territory  having  juris- 
diction thereof. 

Sec.  2.  For  all  costs  and  damages  assessed  against  any  person 
or  persons  in  consequence  of  the  sale  of  intoxicating  liquors,  as 
provided  in  section  one  of  this  act,  the  real  estate  and  personal 
property  of  such  person  or  persons,  of  every  kind  and  without  ex- 
ception or  exemption,  shall  oe  liable  for  the  payment  thereof,  and 
such  costs  and  damages  shall  be  a  lien  upon  such  real  estate  until 
paid,  and,  in  case  any  person  or  persons  shall  rent  or  lease  to 
another  or  others  any  building  or  premises  to  be  used  or  occupied, 
in  whole  or  in  part,  for  the  sale  of  intoxicating  liquors,  to  cause 
intoxication,  in  whole  or  in  part,  of  any  person,  as  specified  in  the 
first  section  of  this  act,  or  shall  permit  the  same  to  be  so  used  or 
occupied,  in  whole  or  in  part,  such  building  or  premises  so  leased, 
occupied,  or  used  shall  be  h^ld  liable  for,  and  may  (be)  sold  to  pay 
all  fines,  costs,  and  damages  assessed  against  any  person  or  per- 
sons occupying  such  building  or  premises,  and  proceeding  may  be 
had  to  suDJect  the  same  to  the  payment  of  any  such  damages  and 
costs  assessed  or  judgment  recovered,  which  remain  unpaid,  or 
any  part  thereof,  either  before  or  after  execution  shall  issue,  against 
whom  such  costs  or  judgment  shall  have  been  adjuged  or  assessed, 
and  when  execution  shall  issue  against  the  property  so  leased  or 
rented,  the  officer  shall  proceed  to  satisfy  saia  execution  out  of 
the  building  or  premises  so  leased  or  rented  or  occupied,  as  afore- 
said, and,  in  case  such  building  or  premises  belong  to  a  minor, 
insane  person,  or  idiot,  the  guardian  of  such  minor,  insane  per- 
son, or  idiot,  who  has  control  of  such  building  or  premises, 
shall  be  liable  and  account  to  his  or  her  ward  for  all  damages 
on  account  of  such  use  and  occupation  of  such  building  or 
premises,  and  the  liabilities  for  the  costs  and  damages  aforesaid; 
and  all  contracts  whereby  any  building  or  premises  shall  be  rented 
or  leased,  and  the  same  shall  be  used  or  occupied,  in  whole  or  in 
part,  for  the  sale  of  intoxicating  liquors  to  cause  intoxication, 
shall  be  void,  and  the  lessee,  person,  or  persons  renting  or  lepjng 
sail  building  or  premises  shall,  on  and  after  the  selling  or  giving 
intoxicating  liquors,  as  aforesaid,  be  considered  and  held  to  be  in 
possession  of  said  building  or  premises. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12,  1872. 
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CHAPTER  LXXVII. 

COUNTIES  ATTACHED   FOR  JUDICIAL    PURPOSES. 

AN  ACT  to  attach  the  counties  of  Chotean,  Big  Horn,  and  Dawson,  to  other 

counties  for  judicial  purposes. 

Section  1.  That  the  county  of  Choteau  be,  and  is  hereby, 
attached  to  the  county  of  Lewis  and  Clark,  for  judicial  purposes ; 
the  county  of  Big  Horn  be,  and  is  hereby,  attached  to  the  county 
of  Gallatin,  for  judicial  purposes;  and  tne  county  of  Dawson  be, 
and  is  hereby,  attached  to  the  county  of  Meagher,  for  judicial 
purposes. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  4,  1872. 


CHAPTER  LXXVIIL 
(See  post  chapter       .) 

LICENSES. 
AN  ACT  concerning  licenses. 

Section  1.  There  shall  be  levied  and  collected  by  the  tax  col- 
lector, a  license  tax  as  follows :  First.  From  each  billiard  table 
kept  for  public  use,  fifteen  dollars  per  quarter.  Second.  From  the 
manager  or  lessee  of  every  theatre,  five  dollars  per  day,  or  thirty 
dollars  per  month ;  and  for  each  exhibition  of  opera  or  concert 
singers,  minstrels,  sleight-of-hand  performers,  legerdemain,  and 
all  other  shows  or  exhioitions  (except  that)  exhibitions  and  con- 
certs for  school  or  charitable  purposes  shall  not  be  subject  to  the 
license  herein  provided  for,  the  same  as  required  for  theatrical 
performances.  Third.  All  dance-houses,  or  saloons  where  women 
are  kept  as  waiters  and  dancing  is  permitted,  five  dollars  per  day, 
or  fifty  dollars  per  quarter.  Fourth.  For  each  and  every  in- 
surance company,  agent  or  agencies  transacting  business  in  this 
territory,  the  sum  of  eighty  dollars  per  year.  Fifth.  Each  pawn- 
broker, twenty-five  dollars  per  quarter.  Sixth.  For  each  keeper 
of  an  intelligence  office,  ten  dollars  per  quarter.  Seventh.  From 
each  assayer,  fifteen  dollars  per  quarter :  Provided,  He  shall  work 
74 
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for  a  compensation.  Each  professional  man,  before  practising  as 
such,  all  lawyers,  dentists,  pnysicians,  surgeons,  and  sul  other  pro- 
fessions, shall  pay  a  license  of  sixteen  dollars  per  annum:  Pro- 
videdj  That  all  persons  who  draw  any  legal  instrument,  deed, 
power  of  attorney,  or  other  documents,  for  which  he  charges  a 
fee,  shall  be  considered  a  professional  man. 

Sec.  2.  All  (keepers  of)  livery  and  feed  stables  shall  pay  a 
license  of  fifteen  dollars  per  quarter ;  all  keepers  of  hay  yanis, 
corrals  for  feeding  stock,  or  selling  hay,  shall  pay  a  license  of  eight 
dollars  per  quarter ;  and  all  herders  who  keep  or  herd  stock  for 
hire,  shall  pay  a  license  of  ten  dollars  per  quarter;  ranchmen, 
whose  receipts  for  herding  stock  exceed  twenty  dollars  per  month, 
shall  pay  the  same  license  as  herders.  All  keepers  of  liveries,  who 
keep  more  than  two  buggies,  carriages,  sleighs,  or  other  vehicles, 
shall  pay  a  license  of  two  dollars  and  fifty  cents  for  each  and  every 
such  vehicle  per  quarter,  in  addition  to  the  fifteen  dollars  (above) 
provided. 

Sec.  3.  Every  person  keeping  a  bakery  or  confectionery,  shall 
pay  a  license  as  follows :  Those  doing  business  amounting  to  two 
thousand  dollars  per  month  in  the  aggregate,  shall  pay  a  license 
of  fifteen  dollars  per  quarter ;  those  doing  business  amounting  to 
one  thousand  dollars,  and  not  exceeding  two  thousand  (dollars)  per 
month,  shall  pay  ten  dollars  per  quarter ;  and  all  doing  such  business 
in  an  amount  less  than  one  thousand  dollars  per  month,  shall  pay 
a  license  of  six  dollars  per  quarter ;  and  all  barbers  shall  pay  a 
license  of  five  dollars  per  quarter  for  each  chair  used. 

Sec.  4.  Any  person,  or  persons,  private  association,  incorpora- 
tion, or  companies,  who  shall  sell  foreign  or  inland  bills  of  ex- 
change, loan  money  at  interest,  buy  notes,  bonds,  or  other  evi- 
dences of  indebtedness,  or  shall  buy  gold  dust,  gold  or  silver  bul- 
lion, or  gold  or  silver  coin,  or  keep  savings  banks,  or  engage  as  a 
common  carrier  in  transmitting  or  carrying  gold  dust,  gold  or 
silver  coin,  or  bullion,  from  one  place  to  another,  for  hire  or  profit, 
or  receive  general  or  special  deposits  of  gold  dust,  gold  or  silver 
coin,  or  bullion,  or  bank  notes,  shall  procure  a  license  before  per- 
forming any  act  above  enumerated,  and  shall  pay  therefor  as 
follows:  Those  doing  business  to  the  amount  of  fifty  thousand 
dollars  or  over  per  quarter,  shall  pay  one  hundred  dollars  per 
quarter ;  those  aoing  business  to  the  amount  of  forty  thousand 
and  under  fifty  thousand  dollars  per  quarter,  shall  pay  seventy-five 
dollars  per  quarter ;  those  doing  business  to  the  amount  of  thirty 
thousand  dollars  and  under  forty  thousand  dollars  per  quarter, 
shall  pay  fifty  dollars  per  quarter ;  those  doing  business  to  the 
amount  of  twenty  thousand  dollars  and  under  thirty  thousand 
dollars  per  quarter,  shall  pay  thirty -five  dollars  per  quarter ;  those 
doing  business  to  the  amount  of  ten  thousand  dollars  and  under 
twenty  thousand  dollars  per  quarter,  shall  pay  twenty-five  dollars 
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per  quarter;  and  all  doins  business,  or  engaged  in  such  trans- 
actions in  any  amount  under  ten  thousand  dollars  per  quarter, 
shall  pay  fifteen  dollars  per  quarter :  Provided,  That  any  person, 
or  persons,  selling  goods  or  property  other  than  money  for  gold 
dust,  gold  or  silver  coin,  or  bullion,  shall  not  be  required  to  pro- 
cure a  license  under  this  section. 

Sec.  5.  Every  person  who  has  a  fixed  place  of  business,  who 
may  deal  in  goods,  wares,  or  merchandise,  wines  or  liquors,  drugs 
or  medicines,  jewelry,  or  wares  of  precious  metals,  or  who  shall 
expose  the  same  for  sale,  shall  pay  a  license  as  follows:  Those 
whose  sales  are  ten  thousand  dollars  or  more  per  month,  shall 
constitute  the  first  class,  and  shall  pay  a  license  of  fifty  dollars  per 
quarter ;  those  whose  sales  are  five  thousand  dollars  and  under 
ten  thousand  dollars  per  month,  shall  constitute  the  second 
class,  and  shall  pay  a  license  of  thirty  dollars  per  quarter ;  those 
whose  sales  are  two  thousand  doUars  and  under  five  thousand 
dollars  per  month,  shall  constitute  the  third  class,  and  shall 
pay  a  license  of  twenty  dollars  per  quarter;  and  those  whose 
sales  are  over  one  thousand  doUars  and  under  two  thousand 
dollars  per  month,  shall  constitute  the  fourth  class,  and  shall 
pay  a  hcense  of  fifteen  dollars  per  quarter;  and  those  whose 
sales  are  one  thousand  dollars  or  under  per  month,  shall  consti- 
tute the  fifth  class,  and  shall  pay  a  license  of  ten  dollars  per 
quarter:  Provided,  That  the  sales  of  liquors  or  wines  licensed 
under  this  section  shall  not  be  in  less  quantities  than  one  gallon. 

Sec.  6.  All  auctioneers  shall  procure  a  license,  and  shall  pay 
therefor  as  follows :  Those  who  snail  sell  or  ofier  for  sale  cattle, 
horses,  mules,  or  other  live  stock,  upon  the  streets  of  any  town  or 
city,  containing  two  thousand  or  more  inhabitants,  shall  pay 
twenty-five  dollars  per  month ;  and  all  auctioneers  who  sell  at 
auction  any  such  stock  outside  of  any  town  or  city,  containing  less 
than  two  thousand  inhabitants,  shall  pay  fifteen  dollars  per 
quarter ;  and  auctioneers  who  shall  sell  property  of  any  kind  at 
public  sale,  in  any  place  as  above  specified,  shall  procure  a  license, 
and  shall  pay  therefor  as  follows :  All  such  auctioneers  who  shall  do 
buisness  in  any  town  or  city  containing  two  thousand  or  more  in- 
habitants, shall  pay  ten  dollars  per  month ;  and  all  such  auctioneers 
who  shall  sell  outside  of  any  town  or  city,  or  in  any  town  or  city 
containing  less  than  two  thousand  inhabitants,  shall  pay  fifteen 
dollars  per  quarter. 

Sec.  7.  All  keepers  of  restaurants,  boarding-houses,  lodging- 
houses,  and  hotels,  snail  pay  a  license  as  follows :  Those  doing  busi- 
oess  in  the  aggregate  of  less  than  one  thousand  dollars  per  quarter, 
shall  pay  five  dollars  per  quarter ;  and  all  whose  business  is  over  one 
thousand  dollars  per  quarter,  shall  pay  five  dollars  for  each  additional 
one  thousand  dollars  or  fractional  part  thereof,  per  quarter ;  and  all 
such  keepers  of  restaurants,  boaraing-houses,  lodging-houses,  and 
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hotels^  shall  make,  at  the  end  of  each  quarter,  a  sworn  statemeDt 
of  the  total  amount  of  their  business  for  the  quarter  last  preceding. 

Sec.  8.  All  persons  who  dispose  of  any  spirituous  or  malt 
liquors  in  quantities  of  less  than  one  gallon,  shall,  before  the  trans- 
acting  of  such  business,  obtain  a  license,  for  which  he  or  they  shall 
pay  as  follows :  In  any  city,  town,  or  village  that  contains  a  popu- 
tion  of  three  hundred  persons  or  more,  the  license  shall  be  sixty 
dollars  per  quarter ;  in  any  city,  town,  or  village  where  the  popu- 
lation is  less  than  three  hundred,  and  more  than  fifty,  the  Uoense 
shall  be  thirty  dollars  per  quarter ;  and  all  persons  who  dispose  of 
any  spirituous  or  malt  liquors  in  quantities  of  less  than  one  gallon, 
at  any  place  within  one  mile  of  such  town  or  city,  shall  pay  a 
license  of  sixty  dollars  per  quarter ;  and  all  persons  who  dispcee 
of  spirituous  or  malt  liquors  in  quantities  less  than  one  gallon,  at 
any  other  place  whatever,  shall  pay  a  license  of  thirty  dollars  per 
quarter. 

Sec.  9.  That  every  travelling  merchant,  hawker,  or  peddler, 
who  shall  carry  a  pack  or  trunk  and  shall  sell  goods,  wares,  or 
merchandise,  shall  pay  a  license  of  eig^t  dollars  per  quarter;  if 
iie  travel  with  a  wagon  or  other  vehicle,  and  sell  goods,  wares,  or 
merchandise,  he  shall  pay  a  license  of  five  dollars  per  month  for 
each  wagon  or  vehicle;  if  he  travel  with  a  pack  animal  and  sell 
goods,  wares,  or  merchandise,  he  shall  pay  a  license  of  two  dollars 
er  month  for  each  pack  animal :  Froviaed,  That  no  license  shall 
e  required  to  be  paid  by  any  person  who  sells  any  production  of 
this  territory,  raised  or  manufactured  by  himself. 

Sec.  10.  Every  distiller,  manufacturer,  or  rectifier  of  spirit- 
uous liquor,  shall  pay  a  license  of  thirty  dollars  per  month. 
Every  brewer,  or  manufacturer  of  malt  liquors  whose  business 
amounts  to  one  thousand  dollars  or  more  per  month,  shall  pay  a 
license  of  twenty  dollars  per  month;  those  whose  business 
amounts  to  less  than  one  thousand  dollars  per  month  shall  pay  a 
license  of  ten  dollars  per  month,  and  every  manufacturer  of  pop, 
soda,  or  other  drink  put  up  in  bottles,  except  that  above  specified, 
shall  pay  a  license  of  five  aoUars  per  montn. 

Sec.  11.  Any  person  or  persons  who  shall  keep  any  house, 
saloon,  or  room  wherein  any  banking  game,  or  any  other  game  of 
chance  is  dealt,  or  played  for  money,  or  anvthing  representing 
money,  is  used,  bet,  ventured,  or  hazarded,  shall  pay  a  license  of 
fifty  dollars  per  month  for  each  house  or  room  so  kept ;  but  this 
section  shall  not  be  construed  to  authorize  or  permit  any  game 
prohibited  by  the  laws  of  this  territory. 

Sec.  12.  Every  butcher  shall  pay  a  license  of  seven  dollars  per 
month;  provided,  that  any  butcner  carrying  on  business  more 
than  two  miles  from  any  city,  town,  or  village,  or  in  any  city, 
town,  or  village  containing  less  than  one  hundred  inhabitants, 


I 


f 

It 


LAWS  OP   MONTANA  TEERITOEY.  589 

and  whose  monthly  receipts  are  less  than  one  thousand  dollars, 
shall  pay  a  license  tax  of  ten  dollars  per  quarter. 

Sec.  13.  Every  keeper  of  a  picture  gallery,  daguerreotypist, 
photographist,  or  other  artist,  shall  pay  a  hcense  of  fifteen  dollars 
per  quarter. 

Sec.  14.  All  incorporated  roads,  bridges,  or  ferries,  or  water 
companies,  or  any  other  incorporated  company  not  specified  in 
the  provisions  of  this  bill,  or  any  other  company  or  association, 
person  or  persons,  taking  or  receiving  toll,  whose  quarterly  receipts 
reach  the  sum  of  five  hundred  dollars,  shall  pay  a  license  tax  of 
twenty  dollars  per  quarter;  those  whose  quarterly  receipts  shall 
not  exceed  five  nundred  dollars,  shall  pay  a  hcense  tax  of  ten  dol- 
lars per  quarter ;  those  whose  quarterly  receipts  shall  reach  one 
thousand  dollars,  shall  pay  a  license  tax  of  forty  dollars  per 
quarter;  those  whose  quarterly  receipts  shall  reach  two  thou- 
sand dollars,  shall  pay  a  license  tax  of  eighty  dollars  per  quarter ; 
those  whose  quarterly  receipts  shall  reach  five  thousand  dollars 
)er  quarter,  shall  pay  a  license  tax  of  two  hundred  and  fifty  dol- 
ars  per  quarter ;  and  those  whose  quarterly  receipts  reach  ten 
thousand  dollars,  shall  pay  a  license  tax  of  five  hundred  dollars 
per  quarter. 

Sec.  15.'  That  it  shall  be  the  duty  of  any  corporate  or  other 
company,  person  or  persons,  receiving  or  charging  toll  or  water 
rates,  for  any  purpose  whatever,  four  times  in  each  year,  to  file 
with  the  treasurer  of  the  county  in  which  said  company  is  located, 
doing  business,  or  in  which  they  have  their  office,  a  sworn  state- 
ment of  all  their  receipts  and  expenditures.  And  it  shall  be  the 
duty  of  said  treasurer  to  examine  said  report,  and  he  shall  have 
power  to  hear  testimony  for  and  against  the  same,  and  if  he  ap- 
prove of  the  same,  he  shall  proceed  to  collect  the  tax  imposed  by 
this  act  upon  said  company  or  corporation,  as  provided  by  law  in 
other  cases.  And  if  such  owner,  officer,  or  affent,  shall  fail  or 
refuse  to  make  report,  as  above  required,  it  shall  be  the  duty  of 
said  treasurer  to  estimate  the  receipts  of  such  company,  corpora- 
tions or  person,  according  to  his  best  knowledge  and  information, 
and  proceed  to  collect  license,  as  provided  in  section  fourteen  of 
this  act;  and  no  abatement  or  diminution  of  said  treasurer's  esti- 
mate shall  be  made. 

Sec.  16.  That  all  male  persons  in  this  territory  who  are  now, 
or  who  may  hereafter  be,  engaged  in  the  laundry  business  shall 
pay  a  license  of  fifteen  dollars  per  quarter. 

Sec.  17.  Every  person  who  shall  carry  on  the  lottery,  or  gift, 
or  prize  distribution  business  within  this  territory,  shall  pay  five 
per  cent,  on  the  amount  of  property  so  disposed  of. 

Sec.  18.  Every  keeper  of  a  bowling  alley  shall  procure  a 
license,  and  shall  pay  therefor  the  sum  of  five  dollars  per  quarter 
for  each  alley  so  used. 
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Sec.  19.  Licenses  may  be  granted  under  the  provisions  of  this 
act  for  one  year  or  less,  at  the  option  of  the  applicant :  Provided, 
no  license  shall  be  granted  for  a  less  time  than  that  mentioned  Id 
the  rates  of  assessments  of  licenses  in  this  act. 

Sec.  20.  Each  tax  collector  shall  make  diligent  inquiry  and 
examination  as  to  all  persons  in  his  county  liable  to  pay  license 
required  in  this  act ;  and  it  shall  be  his  duty  to  require  each  per- 
son to  state,  under  oath  or  affirmation,  the  amount  of  business 
which  he  or  the  firm  of  which  ho  is  a  member,  or  for  which  he  is 
the  agent  or  attorney,  or  the  association  or  corporation  of  which 
he  is  the  president  or  officer,  have  done  in  the  last  preceding 
month  or  quarter ;  and  also  to  make  a  statement  under  oath,  if 
required,  in  order  to  carry  out  the  provisions  of  this  act;  and  there- 
upon such  agent  or  other  person  shall  procure  a  license  for  such 
month  or  quarter,  for  the  class  of  which  such  party  is  liable  to  pay; 
and  in  all  cases  where  an  under  estimate  has  been  made,  the  ap- 
plicant shall  be  made  to  pay  double  license  for  the  next  month  or 
quarter.  Such  license  shall  authorize  the  party  obtaining  the 
same,  in  his  county,  to  transact  business,  as  provided  in  such 
license :  Provided,  that  nothing  in  this  act,  nor  in  any  license 
issued  under  it,  shall  be  so  construed  as  to  authorize  any  person 
to  carry  on  any  business  without  procuring  such  additional  license 
as  may  be  lawfully  required  by  the  laws  of  the  United  States,  or 
of  any  incorporated  city. 

Sec.  21.  Any  person  or  persons  who  shall  transact  any  busi- 
ness, trade,  or  occupation,  or  profession,  for  which  a  license  is 
required  by  this  act,  without  nrst  obtaining  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  before  any 
court  having  competent  jurisdiction,  be  fined  in  any  sum  not  less 
than  ten  dollars,  nor  more  than  one  hundred  dollars,  and  stand 
committed  until  such  fine  shall  be  satisfied  ;  and  like  proceedings 
shall  be  had  thereon  as  in  cases  of  misdemeanor  as  prescribed  by 
law. 

Sec.  22.  If  any  treasurer  shall  fail  or  refuse  to  enforce  the  pro- 
visions of  this  act,  as  herein  directed,  he  shall  be  liable,  and  snail 
pay  double  the  amount  of  each  and  every  license  which  he  shall 
so  fail  to  collect,  together  with  all  costs  of  suit ;  and  it  shall  be 
the  duty  of  the  district  attorney  of  the  district  in  which  such 
treasurer  resides,  upon  complaint  of  any  tax-payer  in  this  terri- 
tory, to  prosecute  such  treasurer  for  the  same. 

Sec.  23.  The  act  entitled  "  An  act  concerning  licenses,"  ap- 
proved February  9,  1865,  and  the  act  entitle*  *'  An  act  concern- 
ing licenses,"  approved  December  13,  1867,  and  the  act  entitled 
"  An  act  concerning  licenses,"  approved  January  15,  1869,  and 
the  act  entitled  "  An  act  concerning  licenses,"  approved  Januar}' 
6,  1870,  and  all  acts  and  parts  of  acts  conflicting  with  this  act  be, 
and  the  same  are  hereby,  repealed. 
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Sec.  24.     This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  10,  1872. 


CHAPTER  LXXIX. 


LICENSE  TAXES. 


AN  ACT  concerning  the  appropriation  of  moneys  collected  for  license  taxes. 

Section  1.  All  moneys  collected  for  license  taxes  in  the  several 
counties  of  this  territory,  under  the  provisions  of  any  act  concern- 
ing licenses  now  in  force,  or  that  may  hereafter  become  a  law, 
shall  be  paid  into  the  county  treasury  of  the  county  wherein  the 
same  are  collected ;  an4  sixty  per  cent,  of  the  whole  amount  so 
collected  shall  be  retained  in  the  county  treasury  of  such  county  for 
the  use  of  such  county,  and  the  remaining  forty  per  cent,  shall  be 
paid  over  by  the  county  treasurer  to  the  territorial  treasurer  for 
the  use  of  tne  territory. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
iU  passage. 

Approved  January  9,  1872. 


CHAPTER  LXXX. 

LIMITATIONS. 

(See  ante  chap.  41.) 

AN  ACT  to  amend  an  act  entitled  "  An  act  concerning  limitations,"  approved 

February  9, 1865. 

Section  1.  Section  two  of  an  act  entitled  "  An  act  concerning 
limitations,"  approved  February  9, 1865,  is  hereby  amended  so  as 
to  read  as  follows :  ^^i^L^ 

Sec.  2.  No  action  to  recover  any  mining^o'^faether  placer  or 
quartz,  or  any  quartz  lead  or  lode,  or  any  interest  therein  or  pos- 
session thereof,  unless  the  same  be  held  under  patent  from  the 
government  of  the  United  States,  shall  be  commenced  or  main- 
tained unless  that  it  is  proved  that  the  plaintiff  or  his  assigns  or 
predecessors  in  interest  were  in  the  actual  nM  or  posses- 
sion of  such  mining  claim,  quartz  lead  or  lode,  within  one  year 
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next  before  the  commencement  of  such  action,  and  unless  it  is 
further  proved  that  such  plaintiff  or  his  assigns  or  predecess-Drs 
in  interest  have  complied  with  the  rules  and  customs  of  theminrng 
district  in  which  such  placer  claim  is  situated,  or  with  the  laws 
of  the  territory  relating  to  quartz  leads  and  lodes,  as  to  such  claim, 
lead,  or  lode. 

Sec.  3.  Sections  numbered  3,  4,  6,  6,  and  7  of  the  act  to  which 
this  act  is  amendatory,  shall  not  apply,  or  be  held  or  construed  to 
apply,  to  mining  claims  or  quartz  leads  or  lodes,  unless  the  same 
are  held  under  patent  from  the  United  States. 

Sec.  4.  It  shall  be  a  valid  and  sufficient  defence,  if  pleaded,  in 
any  action  to  recover  any  mining  claim,  whether  quartz  or  placer, 
or  any  quartz  lead  or  lode  or  interest  therein  or  the  possession 
thereof,  unless  the  same  shall  be  held  under  patent  from  the  United 
States  government,  for  the  defendant  to  prove  that  his  assigns  or 
predecessors  in  interest  have  been  in  peaceful  possession  of  each 
mining  claim,  quartz  lead  or  lode,  under  a  claim  or  right,  interest, 
or  title  made  and  continued  in  accordance  with  the  rules  and  cus- 
toms of  the  mining  district  in  which  the  claim  (if  a  placer  claiml 
is  situated,  or  with  the  laws  of  territory  (if  a  quartz  claim)  and 
adverse  to  the  claim,  title,  or  interest  of  the  plaintiflF,  for  the 
period  of  one  year  next  before  the  commencement  of  such  action, 
and  such  adverse  possession,  as  above  stated,  for  one  year  shall  be 
a  bar  to  action. 

Sec.  5.  This  act  shall  not  be  held  to  apply  to  causes  of  action 
^for  the^recovery  of  mining  claims,  leads,  or  lodes,  which  have 
'^^Mqj!Xi  before  the  passage  of  this  act :  Provided,  That  suit  shall 
be  commenced  upon  sucn  causes  of  action  within  one  year  after 
the  passage  of  t^|^ct^  but,  whenever  any  such  causes  of  action 
have  heretofore  oesor^dysuit  shall  be  commenced  thereon  within 
one  year  after  the  passage  of  this  act,  or  such  causes  of  action 
shall  be  barred  as  herein  provided. 

Sec.  6.  The  provisions  of  this  act  shall  not  apply  to  placer 
mines  or  quartz  leads  or  lodes  held  under  patent  from  the  United 
States,  but  causes  of  action  for  the  recovery  of  claims,  leads,  or 
lodes  so  held  shall  be  commenced  within  the  times  limited  in  the 
act  to  which  this  is  amendatory  for  the  commencement  of  actions 
to  recover  real  property. 

Sec.  7.  This  act  shall  take  eflfect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  11,  1872. 
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names,  and  their  real  names  substituted  when  ascertained.  The 
complaint  in  such  action  shall  set  forth  the  alienage  of  the  defend- 
ant, the  possession,  occupation,  use,  or  enjoyment  by  such  alien,  or 
by  some  one  for  his  use  and  benefit,  in  violation  of  the  provisions 
of  this  act,  of  the  placer  mine  or  claim  in  question,  describing 
it,  or  the  pre-emption,  location,  or  acquisition  by  such  alien,  or 
some  one  for  his  use  or  benefit,  or  the  gift,  grant,  bargain,  sale, 
conveyance,  transfer,  assignment,  lease,  or  mortgage  to  such  alien, 
or  to  some  one  for  his  use^or  benefit,  of  such  mine  or  claim,  or  some 
interest  or  right  therein,  and  the  nature  or  extent  of  the  interest 
therein  sought  to  be  held  or  claimed  by  such  alien  or  other  person 
for  his  use  or  benefit,  as  fully  as  may  be  practicable,  and  shall  ask 
judgment  of  forfeiture  of  such  mine  or  claim  to  the  territory,  and 
sale  thereof  as  hereinafter  provided. 

Sec.  5.  Service  of  summons  shall  be  made  upon  the  mine  or 
claim,  by  posting  a  copy  of  the  summons  in  a  conspicuous  place 
upon  such  mine  or  claim,  at  least  thirty  days  before  the  first  day 
of  the  term  of  court  at  which  the  action  is  for  hearing,  and  upon 
the  personal  defendants  in  the  manner  provided  by  law  for  service 
of  summons  in  civil  actions.  The  practice,  pleading,  procedure, 
and  trial,  shall  be  the  same  provided  for  by  Jaw  in  civil  actions, 
except  where  otherwise  prescribed  in  this  act. 

Sec.  6.  When  it  shall  be  made  to  appear  upon  the  trial  that 
the  allegations  of  the  complaint  are  true,  and  that  the  mine  or  claim 
in  question  is  occupied,  possessed,  or  claimed  by  any  alien,  or  that 
any  right  or  interest  therein  has  been  sought  to  be  conveyed  to, 
or  vested,  or  created  in  such  alien,  or  in  any  one  for  his  use  or 
benefit,  by  any  pre-emption,  location,  or  acquisition,  purchase,  gift, 
grant,  bargain,  sale,  conveyance,  transfer,  assignment,  mortgage, 
lease,  or  agreement,  the  court  shall  render  judgment  of  forfeiture 
to  the  territory  of  such  mine  or  claim,  or  of  whatever  right,  title, 
or  interest  the  alien  would  have  acquired  therein,  had  he  been  a 
citizen  and  capable  of  taking  the  same  against  such  mine  or  claim, 
or  the  interest  such  alien  might  have  acquired  therein,  and  also 
against  such  alien  and  the  other  defendants  in  the  action,  and  also 
judgment  against  such  alien  for  costs  as  in  other  actions. 

Sec.  7.  whenever  judgment  of  forfeiture  shall  have  been  ren- 
dered as  above  provided,  a  special  execution  shall  issue  thereon  to 
the  sheriff  of  the  county,  commanding  him  to  sell  in  the  manner 
and  upon  the  notice  provided  by  law  in  cases  of  sales  on  execution, 
the  mine  or  claim,  or  the  right,  title,  and  interest  attempted  to  be 
acquired  by  the  alien  therein,  so  adjudged  to  be  forfeited. 

Sec.  8.  Upon  such  sale  the  sheriff  shall  forthwith  execute  and 
deliver  to  the  purchaser  a  deed,  conveying  to  him  such  forfeited 
mine  or  claim,  or  the  right,  title,  or  interest  therein  adjudged  to 
have  been  forfeited,  and  such  purchaser  shall  thereupon  acquire 
and  have  all  the  right,  title,  and  interest  which  the  alien  would 
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Sec.  2.  No  pre-emption,  location,  or  acquisition  of  any  placer 
raine  or  claim,  or  of  any  iutereat  therein,  or  possessory  or  other 
right  thereto,  made  by  any  alien  or  by  any  one  for  his  use  or 
benefit,  either  directly'  or  indirectly,  and  no  gift,  grant,  bargain, 
sale,  conveyance,  transfer,  assignment,  mortgage,  or  lease  of  any 
placer  mine  or  claim,  or  any  interest  therein,  or  possessory  or 
other  right  thereto,  or  to  the  profits  or  proceeds  thereof  made  to 
any  alien,  or  to  any  one  for  the  use  or  benefit  of  such  alien,  either 
directly  or  indirectly,  and  no  agreement  made  with  any  alien  or 
with  any  one  for  his  use  or  benefit,  either  directly  or  indirectly,  for 
any  pre-emption,  location,  or  acquisition  by  such  alien,  or  for  any 
gilt,  grant,  oargain,  sale,  conveyance,  transfer,  assignment,  lease, 
or  mortgage  to  such  alien,  or  to  any  one  for  his  use  or  benefit,  or 
for  the  possession,  use,  or  enjoyment  by  such  alien,  or,  any  one  for 
his  use  or  benefit,  of  any  placer  mine  or  claim,  or  any  interest 
therein,  or  possessory  or  other  right  thereto,  or  to  the  profits 
or  proceeds  thereof,  shall  vest  in  such  alien  or  in  anyone  for 
his  use  or  benefit,  any  title,  interest,  or  possessory  or  other 
right  whatsoever,  in  or  to  such  placer  mine  or  claim,  or  to  the 
profits  or  proceeds  thereof;  but  whatever  title,  right,  or  interest 
would  have  vested  in  such  alien  if  he  had  been  a  citizen  and  capa- 
ble of  taking  the  same,  shall  be  forfeited  to  the  territory  of  Montana, 
unless  before  judgment  of  forfeiture  such  alien  shall  comply  with 
the  provisions  of  section  twelve  of  this  act. 

Sec.  3.  Whenever  it  shall  be  made  to  appear  to  any  district 
attorney,  by  the  affidavit  of  some  competent  witness  or  otherwise, 
that  any  alien  is  in  the  possession,  occupation,  use,  or  enjoymeot 
of  any  placer  mine  or  claim  within  the  district  of  such  district 
attorney,  or  that  any  alien  claims  any  right,  title,  or  interest  in 
or  to  any  such  mine  or  claim,  or  that  any  pre-emption,  location, 
or  acquisition  of  any  such  mine  or  claim  has  been  made  by  any 
alien,  or  any  gift,  grant,  bargain,  sale,  conveyance,  transfer,  as- 
signment, lease,  or  mortgage  has  been  made  to  any  alien,  or  to  any 
one  for  his  use  or  benefit,  either  directly  or  indirectly,  or  any  agree- 
ment has  been  made  to  or  with  any  alien,  or  any  one  for  his  use 
or  benefit,  whereby  such  alien  acquires  or  iq  to  acquire  any  interest 
whatever  in  or  right  to  any  sucn  mine  or  claim,  it  shall  be,  and  is 
hereby  made,  the  special  duty  of  such  district  attorney  forthwith 
to  institute  in  the  district  court  of  the  county  in  which  such  placer 
mine  or  claim  is  situated,  an  action  in  the  name  of  the  territory 
of  Montana,  against  such  placer  mine,  or  claim,  for  the  forfeiture 
thereof  to  the  territory. 

Sec.  4.  The  alien  or  aliens  possessing,  occupying,  or  claiming 
such  placer  mine  or  claim,  and  all  other  persons  in  possession  ot 
such  mine  or  claim,  or  having  or  claiming  any  interest  thereiii, 
may  be  made  defendants  in  such  action.  In  case  the  real  names 
of  such  defendants  are  not  known  they  may  be  sued  by  fictitious 
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names,  and  their  real  names  substituted  when  ascertained.  The 
complaint  in  such  action  shall  set  forth  the  alienage  of  the  defend- 
ant, the  possession,  occupation,  use,  or  enjoyment  by  such  alien,  or 
by  some  one  for  his  use  and  benefit,  in  violation  of  the  provisions 
of  this  act,  of  the  placer  mine  or  claim  in  question,  describing 
it,  or  the  pre-emption,  location,  or  acquisition  by  such  alien,  or 
some  one  for  his  use  or  benefit,  or  the  gift,  grant,  bargain,  sale, 
conveyance,  transfer,  assignment,  lease,  or  mortgage  to  such  alien, 
or  to  some  one  for  his  use^or  benefit,  of  such  mine  or  claim,  or  some 
interest  or  right  therein,  and  the  nature  or  extent  of  the  interest 
therein  sought  to  be  held  or  claimed  by  such  alien  or  other  person 
for  his  use  or  benefit,  as  fully  as  may  be  practicable,  and  shall  ask 
judgment  of  forfeiture  of  such  mine  or  claim  to  the  territory,  and 
sale  thereof  as  hereinafter  provided. 

Sec.  5.  Service  of  summons  shall  be  made  upon  the  mine  or 
claim,  by  posting  a  copy  of  the  summons  in  a  conspicuous  place 
upon  such  mine  or  claim,  at  least  thirty  days  before  the  first  day 
of  the  term  of  court  at  which  the  action  is  for  hearing,  and  upon 
the  personal  defendants  in  the  manner  provided  by  law  for  service 
of  summons  in  civil  actions.  The  practice,  pleading,  procedure, 
and  trial,  shall  be  the  same  provided  for  by  Jaw  in  civil  actions, 
except  where  otherwise  prescribed  in  this  act. 

Sec.  6.  When  it  shall  be  made  to  appear  upon  the  trial  that 
the  allegations  of  the  complaint  are  true,  and  that  the  mine  or  claim 
in  question  is  occupied,  possessed,  or  clAimed  by  any  alien,  or  that 
any  right  or  interest  therein  has  been  sought  to  be  conveyed  to, 
or  vested,  or  created  in  such  alien,  or  in  any  one  for  his  use  or 
benefit,  by  any  pre-emption,  location,  or  acquisition,  purchase,  gift, 
grant,  bargain,  sale,  conveyance,  transfer,  assignment,  mortgage, 
lease,  or  agreement,  the  court  shall  render  judgment  of  forfeiture 
to  the  territory  of  such  mine  or  claim,  or  of  whatever  right,  title, 
or  interest  the  alien  would  have  acquired  therein,  had  he  been  a 
citizen  and  capable  of  taking  the  same  against  such  mine  or  claim, 
or  the  interest  such  alien  might  have  acquired  therein,  and  also 
against  such  alien  and  the  other  defendants  in  the  action,  and  also 
judgment  against  such  alien  for  costs  as  in  other  actions. 

Sec.  7.  whenever  judgment  of  forfeiture  shall  have  been  ren- 
dered as  above  provided,  a  special  execution  shall  issue  thereon  to 
the  sheriff  of  the  county,  commanding  him  to  sell  in  the  manner 
and  upon  the  notice  provided  by  law  in  cases  of  sales  on  execution, 
the  mine  or  claim,  or  the  right,  title,  and  interest  attempted  to  be 
acquired  by  the  alien  therein,  so  adjudged  to  be  forfeited. 

Sec.  8.  Upon  such  sale  the  sheriff  shall  forthwith  execute  and 
deliver  to  the  purchaser  a  deed,  conveying  to  him  such  forfeited 
mine  or  claim,  or  the  right,  title,  or  interest  therein  adjudged  to 
have  been  forfeited,  and  such  purchaser  shall  thereupon  acquire 
and  have  all  the  right,  title,  and  interest  which  the  alien  would 
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have  had  in  such  mine  or  claim,  had  he  been  a  citizen  and  capable 
of  acquiring  and  holding  the  same. 

Sec.  9.  All  proceeds  of  sale  of  such  mine  or  claim  shall  be 
applied  first  to  the  payment  of  all  costs  and  expenses  of  suit  and 
sale,  including  twenty-five  per  cent,  of  the  amount  to  the  district 
attorney  for  his  fees,  and  the  balance  shall  be  paid  by  the  sheriff 
to  the  county  treasurer,  who  shall  give  his  receipt  therefor,  and 
at  his  annual  settlement  with  the  territorial  auaitor  and  treas- 
urer, the  county  treasurer  shall  pay  over  to  the  territorial  treasurer 
all  moneys  which  have  come  into  his  hands  under  the  provisions 
of  this  act,  during  the  previous  year,  and  all  such  moneys  stall 
belong  to,  and  be  for  the  use  of  the  said  territory  of  Montana. 

Bee.  10.  Every  gift,  grant,  bargain,  sale,  conveyance,  assign- 
ment, transfer,  lease,  mortgage,  or  other  incumbrance,  or  lien 
made  by  any  alien  of  any  placer  mine  or  claim,  or  any  interest 
or  right  therein  subject  to  forfeiture  under  this  act,  shall  be  void. 

Sec.  11.  All  placer  mines  and  claims  shall  be  held  and  consid- 
ered as  real  estate  within  the  meaning  and  provisions  of  this  act. 

Sec.  12.  If  at  any  time  before  judgment  of  forfeiture  of  any 
placer  mine  or  claim  under  the  provisions  of  this  act,  the  alien 
holding  or  claiming  such  mine  or  claim,  or  right  or  interest  therein, 
shall  declare  under  and  in  accordance  with  the  naturalization  laws 
of  the  United  States,  his  intention  to  become  a  citizen  thereof, 
all  his  disabilities  under  this  act  shall  be  thereby  removed,  and  he 
shall  hold  and  enjoy  the  same  right,  title,  and  interest  in  or  to  any 
placer  mine  or  claim  he  may  previously  have  possessed  or  claimed, 
as  if  he  had  been  a  citizen  at  the  time  when  he  acquired  or  sought 
to  acquire  such  richt,  title,  or  interest,  and  if  action  of  forfeiture 
under  this  act  ehatll  have  been  commenced,  it  shall  be  discontinued 
upon  proof  of  the  declaration  of  intention  of  such  alien  to  become 
a  citizen,  and  upon  payment  by  him  of  all  costs  of  the  action. 

Sec.  13.  Nothing  in  this  act  shall  be  taken  or  construed  to 
apply  to,  or  afiect  or  enlarge  or  impair  any  rights  or  interest  in  or  to 
any  placer  mines  or  claims  which  may  have  been  acquired  by  any 
alien  prior  to  the  passage  of  this  act. 

Sec.  14.  This  act  to  take  eflect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12,  1872. 
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CHAPTER  LXXXIII. 

DEVELOPMENT  OP   MINES — RIGHTS  OF  WAY. 

(See  ante  chapter  45.) 

AN  ACT  concerning  righto  of  way,  easements,  and  other  necessary  means  for  the 

development  of  mines. 

Whereas,  The  congress  of  the  United  States  by  an  act  ap- 

J roved  July  26,  1866,  and  an  act  amendatory  thereto,  approved 
ulv  9,  1870,  has  provided  that  the  local  legislatures  of  the  sev- 
eral states  and  territories  may  provide  rules  for  working  mines, 
involving  easements,  drainage,  and  other  necessary  means  to  com- 

Elete  development  of  mines  upon  which  patents  shall  be  granted 
y  the  United  States,  in  the  absence  of  necessary  legislation  by 
congress.  And,  whereas,  there  has  been  no  legislation  by  con- 
gress upon  this  subject,  therefore  : 

Be  it  enacted  by  the  legialative  assembly  of  the  territory  of  Montana : 

Section  1.  The  proprietor,  owner,  or  owners  of  raining  claims, 
whether  patented  under  the  laws  of  the  United  States  or  held 
under  the  local  laws  and  customs  of  this  territory,  shall  have  a 
right  of  way  for  ingress  and  egress,  for  the  necessary  purposes, 
over  and  across  the  lands  or  mining  claims  (patented  or  otherwise) 
of  others  as  hereinafter  prescribed. 

Sec.  2.  Whenever  any  such  mine  or  mining  claim  shall  be  so 
situated  that  it  cannot  be  conveniently  worked  without  a  road 
thereto,  or  a  ditch  to  convey  the  water  thereto,  or  a  ditch  or  a 
cut  to  convey  the  water  therefrom,  or  without  a  flume  to  carry 
water  and  tailings  therefrom,  or  without  a  shaft  or  a  tunnel 
thereto,  which  road,  ditch,  cut,  flume,  shaft,  or  tunnel  shall 
necessarily  pass  over,  under,  through,  or  across  any  lands  or 
mining  claim  owned  or  occupied  by  others,  either  under  a 
patent  from  the  United  States  or  otherwise,  then  shall  such  first 
mentioned  owner  or  owners  be  entitled  to  a  right  of  way  for  such 
road,  ditch,  cut,  flume,  shaft,  or  tunnel  over,  under,  through,  and 
across  such  other  lands  or  mining  claims,  upon  compliance  with 
the  provisions  of  this  act. 

Sec.  3.  Whenever  the  owner  or  owners  of  any  mine  or  mining 
claim  shall  desire  to  work  the  same,  and  it  is  necessary  to  enable 
him  or  them  to  do  so  successfully  and  conveniently,  that  he  or 
they  should  have  a  right  of  way  for  any  of  the  purposes  mentioned 
in  the  foregoing* sections;  and,  if  such  right  of  way  shall  not  have 
been  acquired  by  agreement  between  him  or  them,  and  the 
claimants  or  owners  of  the  lands  or  claims,  over,  under,  across,  and 
upon  which  he  or  they  seek  to  establish  such  right  of  way,  it  shall 
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be  lawful  for  him  or  them  to  present  to  the  judge  of  the  district 
court  of  the  territory  of  Montana,  within  and  for  the  county  in 
which  such  right  of  way,  or  some  part  thereof,  sought  to  be  en- 
forced is  situated,  or  to  which  such  county  is  attacheid  for  judicial 
purposes,  a  petition,  praying  that  such  right  of  way  be  awarded 
to  him  or  them.  Such  petition  shall  be  verified  and  contain  a 
particular  description  of  the  character  and  extent  of  the  right 
sought,  a  description  of  the  mine  or  claim  of  the  petitioner,  and 
the  claim  or  claims  and  the  lands  to  be  aflfected  by  such  right  Or 
privilege,  with  the  names  of  the  occupants  or  owners  thereof.  It 
may,  also,  set  forth  any  tender  or  oflfer  hereinafter  mentioned,  and 
shall  demand  the  relief  sought. 

Sec.  4.  Upon  the  receipt  of  such  petition,  and  filing  thereof 
with  the  clerk  of  such  court,  the  judge  shall  direct  a  citation  to 
issue  under  the  seal  of  such  court,  to  the  owners  named  in  the 
petition  of  mining  claims  and  lands  to  be  affected  by  the  proceed- 
ings, requiring  them,  and  each  of  them,  to  appear  before  tne  judge 
on  a  day  therein  named,  which  shall  not  be  less  than  ten  days 
from  the  service  thereof,  and  show  cause  why  such  right  of  way 
should  not  be  allowed  as  prayed  for ;  such  citation  shall  be  served 
on  each  of  the  parties  in  the  manner  prescribed  by  law  for  serving 
summons  in  ordinary  proceedings  at  law. 

Sec.  6.  Upon  the  return  day  of  the  citation,  or  upon  any  day 
to  which  the  hearing  shall  be  adjourned,  the  judge  shall  proceed 
to  hear  the  allegations  and  proofs  of  the  respective  parties,  and, 
if  upon  such  hearing  he  is  satisfied  that  the  claims  of  the  peti- 
tioner can  only  be  conveniently  worked  by  means  of  the  privilege 
prayed  for,  he  shall  make  an  order,  adjudging  and  awarding  to 
the  petitioner  such  right  of  way,  and  shall  appoint  three  commis- 
sioners, who  shall  be  disinterested  parties  and  residents  of  the 
county,  to  assess  the  damages  resulting  to  the  lands  or  claims 
affected  by  such  order. 

Sec.  6.  The  commissioners,  so  appointed,  shall  be  sworn  or 
affirmed  to  faithfully  and  impartially  discharge  their  duties,  and 
shall  proceed,  without  unreasonable  delay,  to  examine  the  premises, 
and  shall  assess  the  damages  resulting  from  such  right  or  privi- 
lege prayed  for,  and  report  the  amount  of  the  same  to  the  judge 
appointing  them,  and,  if  such  right  of  way  shall  affect  the 
property  of  more  than  one  person  or  company,  such  report  shall 
contain  an  assessment  of  damages  to  each  company  or  person. 

Sec.  7.  For  good  cause  shown  the  judge  may  set  aside  the 
report  of  such  commissioners,  and  appoint  three  other  commis- 
sioners, whose  duties  shall  be  the  same  as  above  mentioned. 

Sec.  8.  Upon  the  payment  of  the  sum  assessed  as  damages,  as 
aforesaid,  to  the  persons  to  whom  it  shall  be  awarded,  or  a  tender 
thereof  to  them,  then  the  person  or  persons  petitioning,  as  afore- 
said, shall  be  entitled  to  the  right  of  way  as  prayed  for  in  their 
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or  his  petition,  and  may  immediately  proceed  to  occupy  the  same, 
and  to  erect  thereon  such  works  and  structures  and  make  therein 
such  excavatioDS  as  may  be  necessary  to  the  use  and  enjoyment  of 
the  right  of  way  so  awarded. 

Sec.  9.  Appeals  from  the  assessment  of  damages  made  by  the 
commissioners  may  be  made  and  prosecuted  in  the  proper  district 
court  by  any  party  interested,  at  any  time  within  ten  days  after 
the  filing  of  the  report  of  the  commissioners,  and  a  written  notice 
of  such  appeal  shall  be  served  upon  the  appellee  in  the  same  man- 
ner as  summonses  are  served  in  civil  actions.  The  appellant  shall 
file  with  the  clerk  of  the  court  to  which  the  appeal  is  made,  a 
bond  with  sureties  \o  be  approved  by  the  clerk,  m  the  amount  of 
the  assessment  appealed  from  in  favor  of  the  appellee,  conditioned 
that  the  appellant  shall  pay  any  costs  that  may  be  awarded  to 
the  appellee,  and  abide  any  judgment  that  may  be  rendered  in  the 
cause. 

Sec.  10.  Appeals  shall  bring  before  the  appellate  court  only 
the  propriety  of  the  amount  of  damages,  and  may  be  tried  by  the 
court  or  before  a  jury  as  other  cases  in  the  court. 

Sec.  11.  The  prosecution  of  any  appeal  shall  not  hinder,  delay, 
or  prevent  the  appellee  from  exercising  all  the  rights  and  privi- 
leges mentioned  in  section  eight  of  this  act :  Provided,  That  the 
appellee  shall  file,  with  the  clerk  of  the  court  in  which  the  appeal 
is  pending,  a  bond  with  sufiicient  sureties,  to  be  approved  by  the 
clerk,  in  double  the  amount  of  the  assessment  appealed  from,  con- 
ditioned that  the  appellee  shall  pay  to  the  appellant  whatever 
amount  he  may  recover  in  the  action. 

Sec.  12.  If  the  appellant  recover  fifty  dollars  more  damages 
than  the  commissioners  shall  have  awarded,  or  the  appellee  shall 
offer  to  allow  judgment  against  him  to  be  taken,  the  appellee  shall 
pay  the  costs  of  the  appeal,  otherwise  the  appellant  shall  pay  such 
costs. 

Sec.  13.  The  costs  and  expenses  of  proceedings  under  the  pro- 
visions of  this  act,  except  as  nerein  otnerwise  provided,  shall  be 
paid  by  the  party  making  the  application  :  Provided,  however, 
that  if  the  applicant  shall,  before  tne  commencement  of  such  pro- 
ceedings, have  tendered  to  the  parties  owning  or  occupying  the 
lands  or  mining  claims,  a  sum  equal  to  or  more  than  the  amount 
of  damages  assessed  by  the  commissioners,  then  all  of  the  costs 
and  expenses  shall  be  paid  by  the  party  or  parties  owning  the 
lands  or  claims  aflFected  by  sucn  right  of  way,  and  who  appeared 
and  resisted  the  claim  of  the  applicants  thereto. 

Sec.  14.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  4,  1872. 
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CHAPTER  LXXXIV. 

RATES   OF   LEGAL   PUBLICATIONS. 

(See  ante  chap.        .) 

AN  ACT  to  amend  an  act  entitled  "  An  act  to  provide  for  and  regulate  the  rates 
of  charges  for  the  publication  of  legal  documents,"  approved  January  9, 1865. 

Section  1.  Publifihers  of  newspapers  in  this  territory  shall  be 
entitled  to  the  following  fees  for  publication  of  all  legal  advertise- 
ments :  for  the  first  insertion  of  each  folio  of  one  hundred  words 
three  dollars,  for  each  subsequent  insertion  two  dollars. 

Sec.  2.  When  any  notice  or  advertisement  shall  be  required 
by  law,  or  the  order  of  any  court,  to  be  published  in  any  news- 
paper, the  certificate  of  the  printer  or  publisher  under  oath,  with 
a  printed  copy  of  such  notice  or  advertisement  annexed,  stating 
the  number  of  times  which  the  same  shall  have  been  published, 
and  the  dates  of  the  first  and  last  paper  containing  the  same,  shall 
be  suflScient  evidence  of  the  publication  therein  set  forth.  Notices, 
when  thus  certified,  shall  be  part  of  the  records  of  the  court. 

Sec.  3.  The  printer  of  such  legal  advertisement  shall  be 
entitled  to  payment  of  his  full  fees  before  being  required  to  fur- 
nish a  certificate  of  publication.  ^ 

Sec.  4.  All  acts  and  parts  of  *acts  in  conflict  with  this  act  be, 
and  the  same  are  hereby,  repealed. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  December  28,  1871. 


CHAPTER  LXXXV. 

EEVENUE. 
AN  ACT  providing  for  the  collection  of  revenue. 

Section  1.  There  shall  be  levied  annually  by  the  board  of 
county  commissioners  of  each  county  in  this  territory,  and  col- 
lected by  the  county  treasurer  of  such  counties,  an  ad  valorenii^} 
on  each  dollar  of  assessed  valuation  on  all  property  in  this  terri- 
tory, subject  to  taxation  for  territorial  purposes;  on  each  dollar, 
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four  mills,  for  county  purposes ;  on  each  dollar,  any  sum  not  ex- 
ceeding fifteen  mills,  and  for  school  purposes,  not  less  than  one  nor 
more  than  three  mills ;  and  for  the  benefit  of  the  poor  not  less  than 
one  nor  more  than  five  mills ;  and  such  levy,  when  made,  shall  be 
entered  on  the  books  of  said  county  commissioners. 

Sec.  2.  Every  tax  levied  under  the  provisions  of  this  act  is 
hereby  made  a  lien  against  any 'and  all  the  property  assessed,  and 
such  lien  shall  attach  at  the  time  of  such  assessment,  and  shall  not 
be  satisfied  or  removed  until  such  taxes  are  paid. 

Sec.  3.  All  property  of  every  kind  and  nature  in  this  territory 
on  the  first  day  of  January  of  each  year,  or  which  shall  arrive  or 
be  found  in  this  territory  before  the  last  day  of  December,  ensu- 
ing, shall  be  subject  to  taxation,  except — First.  All  lands  and  lots 
of  ground,  with  buildings,  improvements,  and  structures  thereon 
belonging  to  the  territory,  and  all  lands  and  property  belonging  to  the 
United  States,  or  to  this  territory,  or  any  municipal  corporation,  or 
to  any  county  of  the  territory.  Second.  Court  nouses,  jails,  town 
halls,  houses  occupied  by  fire  and  military  companies,  and  their 
apparatus,  and  other  public  structures  and  offices,  and  all  squares 
and  lots  kept  open  for  health  or  public  uses  or  for  ornament,  be- 
longing to  any  county,  city,  town,  or  village  in  this  territory; 
public  libraries,  colleges,  school  houses,  and  other  buildings  for 
the  purposes  of  education,  with  their  furniture,  libraries,  and  all 
other  equipments  and  lots  of  land  thereto  appurtenant  and  used 
therewith,  so  lonff  as  the  same  shall  be  used  for  that  purpose : 
Provided,  That  wnen  any  of  the  property  mentioned  in  this  sub- 
division is  private  property,  from  which  a  rent  or  other  valuable 
consideration  is  received  for  its  uses,  the  same  shall  be  taxed  as 
other  property.  Third.  Public  asylums,  hospitals,  poor  houfies, 
and  other  charitable  or  benevolent  institutions  for  the  relif  of  the 
indigent  or  afflicted  and  the  lots  or  lands  thereto  appurtenant, 
with  all  their  furniture  and  equipments,  all  grounds  and  buildings 
belonging  to  agricultural  societies,  so  long  as  the  same  shall  be 
used  for  that  purpose  only,  and  without  pecuniary  gain.  Fourth. 
Churches,  chapels,  and  equipments,  ana  the  lots  of  ground  ap- 
purtenant thereto  and  therewith,  provided  rent  is  not  paid  for 
such  ground,  so  long  as  the  same  is  used  for  that  purpose  only, 
without  yielding  rent.  Fifth.  The  buildings  and  lots  of  ground 
appurtenant  thereto,  and  used  therewith,  owned  and  used  oy  the 
Order  of  Free  and  Accepted  Masons,  the  Independent  Order  of  Odd 
Fellows,  or  by  any  benevolent  or  charitable  society,  if  no  rents  are 
derived  therefrom.  Sixth.  Cemeteries  and  graveyards,  set  apart 
and  used  for  interring  the  dead.  Seventh.  The  property  of  wiaows 
or  orphan  children,  not  to  exceed  the  amount  of  one  thousand  dol- 
lars to  any  one  family.  Eighth.  Growing  crops.  Ninth.  Mines 
and  mining  claims,  except  those  held  under  a  patent  from  the 
United  States:  Provided,  That  all  machinery  used  in  mining 
76 
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claims,  and  all  property  and  improvements  appurtenant  to  or  upon 
mining  claims,  which  have  an  independent  and  separate  valae, 
shall  be  subject  to  taxation.  Tools  of  mechanics,  farming  tools  of 
husbandmen,  all  libraries  of  professional  men,  and  private  citizens, 
household  furniture  of  families  or  householders,  wnich  do  not  ex- 
ceed in  value  the  sum  of  two  hundred  and  fifty  dollars. 

Sec.  4.  All  other  property,  real  or  personal,  within  the  terri- 
tory, is  subject  to  taxation  in  the  manner  herein  directed,  and  this 
is  intended  to  embrace  improvements  on  land  and  lots  in  towns, 
including  land  bought  from  the  United  States,  and  from  this  ter- 
ritory, whether  bought  on  credit  or  otherwise,  being  franchises, 
which,  for  the  purposes  of  this  chapter,  are  to  be  considered  real 
property ;  ditches  and  flumes,  horses,  oxen,  cows  and  calves,  mal^ 
and  asses,  sheep,  swine,  and  goats,  money  in  coin  or  gold  dust, 
whether  in  possession  or  on  deposit,  and  including  bank  bilb, 
property  or  labor  due  from  solvent  debtors  on  contractor  on  judg- 
ment, whether  in  this  territory  or  not,  mortgages  and  other  like 
securities,  stocks,  or  shares  in  any  bank  or  company,  incorporated 
or  otherwise,  and  whether  incorporated  by  this  or  any  other  terri- 
tory or  state,  or  whether  situated  in  this  territory  or  not ;  public 
stock  or  lands,  household  furniture,  not  otherwise  exempt,  inclu- 
ding gold  and  silver  plate,  musical  instruments,  watches  and  jew- 
elry, pleasure  carriages,  stages,  hacks,  and  other  vehicles  for 
transporting  passengers,  wagons,  carts,  drays,  sleds,  and  other  de- 
scriptions of  vehicles  or  carriages ;  boats  and  vessels  of  every  de- 
scription, wherever  registered  or  licensed,  and  whether  navigating 
the  waters  of  this  territory  or  not,  if  owned,  either  in  whole  or  in 

Eart,  by  persons  who  are  inhabitants  of  this  territory ;  annuities, 
ut  not  including  pensions  from  the  United  States,  or  any  of  the 
states. 

Sec.  5.  Every  inhabitant  of  this  territory,  of  full  age  and  sound 
mind,  shall  list  all  property  subject  to  taxation  in  this  territory  of 
which  he  is  the  owner,  or  has  the  control  or  management,  in  the 
manner  hereinafter  directed;  but  the  property  of  a  minor  or  in- 
sane person  is  to  be  listed  by  his  guardian,  or,  if  he  have  no  guar- 
dian, then  by  his  father,  if  living,  if  not,  then  by  his  mother,  if 
living,  if  not,  then  by  the  person  having  the  property  in  charge; 
if  a  married  woman,  by  her  husband,  but  if  he  be  unable  or  refuse, 
then  by  herself;  of  a  beneficiary  for  whom  property  is  held  in 
trust,  by  the  trustee ;  and  if  the  personal  property  of  a  decedent, 
by  the  executor ;  of  a  body  corporate,  company,  society,  or  part- 
nership, by  its  principal  accounting  officer,  agent,  or  a  partner. 
Property  under  mortgage  or  lease  is  to  be  listed  by  and  taxed  to 
the  mortgagee  or  lessee,  unless  it  be  listed  by  the  mortgageor  or 
lessor,  and,  in  all  cases,  said  property  shall  be  listed  in  the  name 
of  the  owner. 

S6c.  6.     Commission  merchants,  and  all  persons  trading  and 
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dealing  od  commission,  and  consignees  authorized  to«sell,  are,  for 
the  purposes  of  taxation,  to  be  deemed  owners  of  the  property  in 
their  possession.  Any  person  or  persons  who  shall,  at  any  place  in 
this  territory,  be  engaged  in  the  business  of  buying  and  selling 
personal  property,  or  in  selling  personal  property  consigned  to  him 
or  them  from  any  place  out  of  this  territory,  or  property  not  the 
product  of  this  territory,  consigned  to  him  or  them  from  any  place 
within  this  territory,  shall  be  held  to  be  a  merchant  or  merchants, 
and,  at  the  same  time  he  or  they  are  required  to  list  his  or  their 
other  personal*  property,  shall  deliver  to  the  assessor  of  the  county, 
district,  township,  or  ward  in  which  his  or  their  place  of  business 
is  situate,  a  statement,  under  his  or  their  oath,  of  the  average 
monthly  value  of  the  personal  property,  moneys,  and  credits  per- 
taining to  his  or  their  mercantile  ousiness,  to  ascertain  which  he 
or  they  shall  set  down  the  value  on  hand  on  the  first  day  of  Sep- 
tember of  the  preceding  year,  or  other  time  of  commencing  busi- 
ness during  tne  year,  add  thereto  all  purchases,  when  made,  at 
cost,  ascertain  the  average  value  on  hand  for  the  month  de- 
duct the  average  amount  of  sales  for  the  month,  at  cost,  and 
the  remainder  shall  be  the  average  value  on  hand  for  that 
month ;  and  in  like  manner  ascertam  the  average  value  on  hand 
for  each  month  down  to  the  first  day  of  September  of  the  year 
in  which  the  return  is  made ;  add  together  such  monthly  values, 
divide  the  aggregate  by  the  number  of  months  he  or  they  have 
been  in  business  during  the  preceding  year  as  aforesaid,  and  to 
the  quotient  add  the  moneys  and  credits  on  hand  the  first  day 
of  September  of  the  year  in  which  the  return  is  made,  and  the 
product  of  this  last  addition  shall  be  the  sum  upon  which  he  or 
they  shall  pay  taxes  for  the  year  in  which  the  return  is  made. 

Sec.  7.  All  personal  property  shall  be  listed,  assessed,  and 
taxed  in  the  county  where  the  same  may  be  found,  unless  the 
owner  or  agent  produce  a  receipt  or  certificate  from  the  tax  col- 
lector or  assessor,  showing  that  he  has  paid  tax  or  been  assessed 
for  taxation  on  said  property  in  some  other  county  of  the  territory 
for  the  same  year :  Provided,  That  all  goods,  wares,  and  merchan- 
dise in  transit  to,  or  belonging  to,  or  consigned  to  a  resident  of 
this  territory,  shall  not  be  assessed  or  taxed  until  such  goods, 
wares,  or  merchandise  shall  reach  its  destination  or  place  of  con- 
signment: And  provided,  further,  That  all  live  stock  belonging  to 
any  permanent  resident  or  residents  of  this  territory  shall  not  be 
assessed  nor  taxed  in  transit  nor  until  it  arrives  in  the  county  in 
which  said  person  or  persons  reside,  unless  such  live  stock  belong- 
ing to  any  permanent  resident  or  residents  be  turned  out  to  run 
at  large  in  some  other  county  off  the  range  of  such  permanent 
resident  or  residents. 

Sec.  8.  All  persons  required  to  list  property  in  behalf  of  an- 
other shall  list  in  the  same  county  in  which  ne  would  be  required 
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if  it  were  hii  own,  except  as  herein  otherwise  directed,  but  he  must 
list  it  separately  from  his  own,  naming  the  person  or  estate  to 
whom  or  to  which  it  belongs,  but  the  undivided  property  of  a 
person  deceased  belonging  to  bis  heirs,  with  or  without  naming  the 
several  heirs. 

Sec.  9.  The  property  of  corporations  or  companies  constructing 
bridges,  canals,  ditches,  flumes,  railways,  plank  roads,  grading  roads, 
turnpike  roads,  telegraph  lines,  and  similar  improvements,  shall  be 
assessed  to  each  corporation  or  company,  and  their  interests  are  to 
be  taxed  in  this  territory,  in  the  county  or  localities  in  which  such 
bridges,  canals,  flumes,  railways,  plank  roads,  grading  roads,  turn- 
pike roads,  telegraph  lines,  and  similar  improvements  may  be  in, 
and  to  the  extent  ot  such  improvements  as  may  be  found  to  be  in  the 
county  or  counties  in  which  the  same  may  be  situated,  and  to  this 
end  the  assessor  is  directed  to  require  the  secretary  or  clerk,  or 
whatever  officer  of  corresponding  duties  there  may  be,  to  render, 
under  oath,  a  list  of  the  number  of  miles  and  value  of  such  im- 
provements as  may  be,  in  each  separate  county  through  which 
the  same  may  be  constructed,  or  in  which  the  same  may  be  sit- 
uated. 

Sec.  10.  All  taxable  property  is  to  be  listed  and  valued  each 
year,  and  shall  be  assessed  at  its  true  value  in  money  at  private 
sale,  having  regard  to  its  quality,  locality,  natural  advantages, 
the  general  improvement  in  the  vicinity,  and  all  other  elements  of 
(its)  value. 

Sec.  11.  Depreciated  bank  notes,  or  stocks  or  shares  in  cor- 
porations or  companies,  when  taxable,  and  credits  and  annuities, 
shall  be  assessed  at  their  cash  value. 

Sec.  12.  The  term  credit  includes  every  claim  or  demand  for 
money,  labor,  or  other  valuable  thing,  and  every  annuity  or  sum 
of  money  receivable  at  stated  periods,  and  all  money  in  property 
of  any  kind,  except  pensions  from  the  United  States  or  any  of  the 
states. 


THE   DUTIES  OF   ASSESSOR. 

Sec.  13.  The  district  assessors  of  each  county  shall  assess  and 
value  all  property  required  by  the  provisions  of  this  act  to  be  as- 
sessed and  valued,  and,  between  the  first  day  of  February  and  the 
tenth  day  of  September  in  each  year,  shall  demand  of  each  tax 
payer  in  his  district  a  list,  as  hereinafter  provided,  of  his,  her,  or 
their  property ;  and  if  the  said  list  be  not  rendered,  under  oath,  at 
the  time  such  demand  be  made,  the  assessor  shall  proceed  to  list 
and  assess  the  property  of  any  such  tax  payer,  according  to  his 
best  knowledge  ana  information,  and  shall  add  twenty  per  cent,  to 


LAWS  OF   MONTANA  TERRITORY.  605 

the  value  thereof:  Provided,  That  upon  all  personal  property, 
when  the  owner  has  not  sufficient  real  property  which  is  not  ex- 
empt from  taxation  to  pay  the  taxes  which  would  be  levied  against 
the  personal  property  of  such  owner,  the  assessor  shall  report  his 
assessment  forthwith  to  the  tax  collector  of  the  county;  and  if 
there  be  danger  that  any  of  such  property  will  be  removed  from 
the  county,  the  assessor  shall  have  power,  and  it  shall  be  his  duty, 
to  seize  a  sufficient  amount  of  property  to  pay  the  taxes  and  cost. 
He  shall  forthwith  report  such  seizure  to  the  tax  collector  of  the 
county,  who  shall  hold  the  property  seized  until  such  taxes  are 
paid.  It  shall  be  the  duty  of  the  tax  collector,  immediately  on  the 
receipt  of  the  assessment  against  any  personal  property  mentioned 
in  this  section,  to  levy  the  tax  thereon ;  and,  if  the  tax  levied  be 
not  paid  within  ten  days  from  the  time  the  assessment  was  made, 
he  shall  proceed  to  sell  the  property  seized  by  the  assessor,  and 
shall  seize  and  sell  other  personal  property  on  which  taxes  have 
been  levied  by  the  provisions  of  tnis  section,  and  shall  sell  the 
same  in  the  manner  provided  for  the  sale  of  personal  property  on 
execution. 

Sec.  14.  It  shall  be  the  duty  of  the  assessor  to  proceed  to  assess 
all  property  that  may  come  into  his  district,  or  which  he  may  have 
failed  to  assess,  at  any  time  during  the  year,  after  he  shall  have 
received  from  the  commissioners  the  blanks  as  required  in  section 
twenty  of  this  act. 

Sec.  15.  The  list  shall  contain  :  First.  His,  her,  or  their  lands, 
to  be  designated  by  township,  range,  section,  and  any  division  or 
part  of  section ;  and  where  such  part  is  not  a  government  division 
or  subdivision,  then  some  other  ae8cripti9n  to  identify  it;  and  his 
town  lots,  naming  the  town  in  which  tney  are  situated,  and  their 
proper  description  by  number  and  blocks,  or  otherwise,  according 
to  tne  system  of  numbering  in  the  town.  Second.  His,  her,  or 
their  personal  property  employed  in  merchandise,  amount  of  cap- 
ital  employed  in  manufactures,  number  of  horses,  number  of  mules 
and  asses,  number  of  sheep,  number  of  oxen,  number  of  cows  and 
calves,  number  of  swine,  number  of  goats,  number  of  carriages  of 
every  description,  amount  of  money  and  credits,  number  of  clocks 
and  watches,  number  of  pieces  of  jewelry  and  gold  and  silver  plate, 
number  and  kind  of  musical  instruments,  number  of  dogs  and 
bitches,  amount  of  taxable  household  furniture,  amount  in  stocks 
or  shares  in  any  corporation  or  company,  and  amount  of  all  other 
taxable  property  (not  enumerated). 

Sec.  16.  Before  proceeding  to  assess  any  property  under  the 
provisions  of  this  act,  it  is  hereby  made  the  duty  of  the  assessor 
to  administer  to  the  person  about  to  be  assessed  the  following  oath 
or  affirmation : 

You  do  solemnly  swear  that  you  will  well  and  truly  answer  all 
questions  in  the  following  list,  and  that  it  embraces  all  moneys, 
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goods,  live  stock,  credits,  and  all  other  property,  of  any  descrip- 
tion whatever,  owned  or  held  by  you  as  principal,  partner,  agent, 
or  representative,  as  the  case  may  be,  according  to  the  best  of  your 
knowledge.     So  help  you  God. 

[Signed]  A.  B . 

What  is  your  post  office  address  ? 

How  many  acres  of  land  do  you  own  ? 

Where  are  such  lands  ? 

Describe  them. 

What  are  the  improvements  on  the  same  ? 

How  many  town  lots  do  you  own  ? 

Where  are  they? 

Describe  them. 

What  are  the  improvements  on  the  same? 

What  amount  of  merchandise  do  you  own  ? 

Where  is  it? 

What  amount  of  capital  have  you  invested  or  employed  in  manu- 
factures ? 

Where  are  such  manufactures  situated  ? 

How  many  horses  do  you  own  ? 

Where  are  they  kept? 

How  many  mules  or  asses  do  you  own  ? 

How  many  sheep  do  you  own  ? 

Where  are  they  kept  ?  ' 

How  many  oxen  and  unbroken  steers  over  two  years  old  do  you 
own? 

Hqw  many  cows  over  two  years  old  do  you  own  ? 

How  many  heifers  and  steers  between  one  and  two  years  old  do 
you  own  ? 

How  many  bulls  do  you  own  ? 

Where  are  these  cattle  kept  ? 

How  many  hogs  do  you  own  ? 

How  many  goats  do  you  own  ? 

How  many  dogs  and  bitches  do  you  own  ? 

How  many  wagons  or  carriages,  of  any  description,  do  you  own!' 

How  much  money  do  you  own  ? 

What  amount  of  credits  of  any  kind  do  you  own  ? 

How  many  watches  do  you  or  any  member  of  your  family  own? 

How  many  clocks  do  you  or  any  member  of  your  family  own? 

How  many  pieces  of  jewelry  do  you  or  any  member  of  your 
family  own  ? 

How  many  pieces  of  gold  or  silver  plate  do  you  or  any  member 
of  your  family  own  ? 

How  many  musical  instruments  do  you  or  any  member  of  your 
family  own  ? 

How  much  taxable  household  furniture  do  you  own  ? 
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What  amonnt  of  stocks  or  shares  in  any  corporation  or  company 
do  you  own  ? 

Have  you  any  of  the  above  list  of  articles  in  your  charge  as 
agent  or  representative?  if  so,  how  much? 

Have  you  any  other  property  than  that  above  mentioned  ?  if  so, 
enumerate  it. 

And  the  assessor  shall  attach  his  certificate  to  each  list  so  made, 
certifying  that  the  person  making  such  list  put  down  the  answer 
to  each  question  propounded  in  said  list,  or  directed  the  assessor 
to  do  so  for  him,  and  shall  certify  the  true  date  of  such  assessment. 

Sec.  17.  On  or  before  the  tenth  of  September,  annually,  the 
assessor  shall  make  out  and  deliver  to  the  county  clerk  an  assess- 
ment roll,  containing,  in  tabular  form  and  alphabetical  order,  the 
names  of  the  persons  and  bodies  in  whose  names  property  has  been 
listed  in  his  aistrict,  with  the  several  species  of  property  and  the 
value,  as  hereinbefore  indicated,  with  the  column  of  numbers  and 
value  footed ;  and,  in  a  column  to  be  provided  for  that  purpose,  he 
shall  write  the  words,  "  by  the  assessor,"  when  the  list  was  made 
by  himself,  together  with  the  words  "absent  or  sick,"  or  the 
words  "  refused  to  list"  or  "  refused  to  swear,"  or  such  other 
words  as  will  express  the  cause  why  the  person  required  to  make 
the  list  did  not  make  it,  and  neglect  shall  be  taken  as  a  refusal. 

Sec.  18.  The  assessor  shall  take  and  subscribe  an  oath,  to  be 
certified  by  the  officer  administering  it,  and  attach  it  to  the  assess- 
ment roll,  which  oath  is  to  be  in  suDstance  as  follows  : 

"  I,  0.  D.,  assessor  of ,  of County,  do  solemnly  swear 

that  the  value  of  all  property,  monev,  and  credits,  of  which  a  state- 
ment has  been  made,  and  verified  by  the  oath  of  the  person  re- 
quired to  list  the  same,  is  herein  truly  returned  as  set  forth  in 
such  statement ;  that  in  every  case  where  I  have  been  required  to 
ascertain  the  amount  or  value  of  property  of  any  person  or  body, 
I  have  diligently,  and  by  the  best  means  in  my  power,  endeavored 
to  ascertain  the  true  amount  and  value,  and  that,  as  I  verily  be- 
lieve, the  full  value  thereof  is  set  forth  in  the  annexed,  and  that  in 
no  case  have  I  knowingly  omitted  to  demand  of  any  person  of  whom 
I  was  required  by  law  to  list,  nor  in  any  way  connived  at  any  vio- 
lation or  evasion  of  any  of  (the  requirements  of  the  law  in  relation 
to  the  assessment)  of  property  for  taxation.     So  help  me  God." 

Sec.  19.  Such  assessor  shall  receive  from  said  county  a  per- 
centage of  the  assessed  valuation  returned  by  him,  subject  to  such 
reduction  as  may  be  made  by  the  board  of  equalization,  of  not  less 
than  three-fourths  of  one  mill  on  the  dollar,  nor  more  than  three 
mills  on  the  dollar,  as  said  board  of  county  commissioners  may 
deem  right  and  just ;  and  it  shall  be  the  duty  of  the  board  of  com- 
missioners to  provide  for  the  payment  of  such  sum  as  may  be  al- 
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lowed  said  assessor,  in  money  out  of  the  contingent  fund  of  said 
county. 


DUTIES  OF   COUNTY   COMMISSIONERS. 

Sec.  20.  On  or  before  the  first  day  of  February  in  each  year 
the  county  commissioners  shall  provide  the  assessor  with  suitable 
blank  forms  for  assessments,  and  such  instructions  as  to  insure  full 
and  uniform  assessments  and  returns. 

Sec.  21.  On  the  first  Monday  after  the  first  day  of  January  of 
each  year  after  the  year  1872,  the  board  of  county  commissioners 
of  eadh  county  shall  levy  the  requisite  taxes  for  the  current  year 
and  for  the  year  1872.  They  shall  levy  such  taxes  on  the  first 
Monday  of  February. 

Sec.  22.  The  county  commissioners  shall  constitute  a  board  for 
the  correction  of  the  assessment  roll,  and  on  the  third  Monday  in 
September,  and  at  any  time  thereafter  when  it  may  become  neces- 
sary, who  shall  meet  at  the  county  clerk's  office,  at  the  couuty 
seat,  and  sufficient  public  notice  shall  be  given  by  the  county  clerk 
of  the  time  and  place  of  the  meeting  of  such  board  of  correction : 
and  any  person  feeling  aggrieved  by  anything  in  the  assessment 
roll  may  apply  to  the  board  for  the  correction  of  any  supposed 
error ;  and  if,  in  the  opinion  of  said  board,  any  assessments  are  too 
low,  they  shall  have  power  to  increase  such  assessments,  bat 
shall  notify  the  party  or  parties  of  their  intention  to  increase  such 
assessment ;  and  if  any  person  returned  as  refusing  to  render  a  list, 
or  to  be  sworn  thereto,  can  show  good  cause,  the  penalty  herein 
provided  may  be  remitted. 

Sec.  23.  In  addition  to  the  tax  required  to  be  levied  by  the 
provisions  of  this  act,  there  shall  be  levied  by  the  board  of  county 
commissioners  of  each  county,  at  the  same  time  the  ad  valorem 
tax  is  levied  by  them,  a  tax  of  two  dollars  upon  each  male  in- 
habitant of  this  territory  over  the  age  of  twenty-one  years.  Such 
tax  shall  be  denominated  a  poor  tax,  and  the  money  collected 
thereon  shall  be  set  apart  by  the  board  of  county  commissioners 
as  a  fund  exclusively  for  the  support  and  maintenance  of  the 
poor  of  each  county.  And  there  shall  be  levied  by  the  board  of 
county  commissioners  of  each  county  at  the  same  time  the  ad  va- 
lorem tax  is  levied  by  them,  a  tax  of  one  dollar  on  each  dog,  and 
two  dollars  on  each  bitch,  in  their  respective  counties,  which  tax 
shall  be  denominated  the  dog  tax,  and  be  paid  into  the  general 
county  fund.  It  shall  be  the  duty  of  the  assessors  of  the  several 
districts  to  collect  the  said  poor  tax  and  the  said  dog  tax  in 
money,  and  in  the  manner  provided  (for)  in  this  act  for  the  collec- 
tion of  taxes ;  except  that  said  taxes  shall  be  collected  and  pay- 
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able  at  any  time  after  the  same  are  levied.     And  the  said  assesors 
shall  be  allowed   twenty  per  cent,  on  the  amount  collected  by 
tbem,  on  such  poor  and  aog  taxes,  in  case  they  shall  faithfully 
j>erform  their  auties  in  collecting  said  taxes,  from  each  person  in 
their  respective  districts  liable  therefor.     For  the  purpose  of  col- 
lecting the  said  poor  and  dog  taxes,  it  shall  be  the  duty  of  the 
board  of  commissioners  of  each  county  to  provide  blank  printed 
receipts  for  such  poor  tAx,  and  separate  blank  printed  receipts  for 
such  dog  tax,  which  shall  have  proper  stubs,  with  memorandum 
of  name,  amount,  and  date  attached,  and  such  blank  receipts,  or 
so  many  as  may  be  necessary,  shall  be  delivered  by  the  clerk  of 
said  board  of  commissioners  to  the  several  assessors  at  the  same 
time  when  the  blank  assessment  lists  are  furnished  to  them ;  and 
each  assessor  shall  receipt  to  the  clerk  for  the  number  of  blanks 
of  poor  tax  and  dog  tax  receipts,  respectively,  received  by  him. 
The  assessor  shall  give  the  proper  receipt  for  each  poor  or  dog 
tax  collected  by  him,  and  make  the  proper  memorandum  on  the 
corresponding  stub,  and  he  shall,  on  the  first  Monday  of  each 
month,  pay  over  to  the  county  treasurer  all  moneys  collected  by 
him  during  the  preceding  month,  and  take  the  treasurer's  receipt 
therefor,  and  return  to  the  board  of  commissioners  at  each  of 
their  regular  sessions,  or  at  any  other  time  when  required  by 
the  board,  all  stubs  of  receipts  given,  all  blank  receipts  still  on 
hand,  and  the  receipts  of  the  treasurer  for  the  money  paid  him ; 
and  the  board  shall  compare  the  number  of  blanks  received  hy 
such  assessor  with  his  stubs  and  blanks  on  hand,  and  ascertain  if 
they  talley ;  and,  also,  if  the  money  collected  has  been  paid  to  the 
county  treasurer;  and  if  the  same  be  found  correct,  the  assessor 
shall  deliver  up  his  remaining  blank  receipts,  and  therefor  the 
clerk  shall  give  the  assessor,  on  the  order  of  the  board,  a  cer- 
tificate of  such  settlement  of  such  assessor  with  the  board.     The 
assessor  shall  be  liable  on^  His  official  bond  for  the  non-performance 
of  his  duties  in  collecting  said  poor  and  dog  taxes,  and  for  the 
money  collected  therefor  by  him ;  and  the  board  of  county  com- 
missioners shall  have  power,  if  they  deem  it  necessary,  to  require 
any  assessor  to  give  additional  bond  for  performing  his  duties  and 
paying  over  money  collected  on  said  poor  and  dog  taxes,  in  such 
sum  as  they  shall  designate. 


DUTIES  OP  COUNTY  CLERKS. 


Sec.  24.     As  soon  as  possible,  after  the  taxes  are  levied,  the 
clerk  shall  make  out  a  tax  list  in  tabular  form  and  in  alphabetical 
order,  which  tax  list  shall  be  made  within  twenty  days  after  the 
77 


610 


KEVENUE. 


returns  of  the  assessor ;  having  (in)  a  distinct  column  by  itself,  the 
amount  of  each  diflferent  tax,  and  having  one  or  more  columns 
for  all  delinquent  taxes,  but  instead  of  a  column  for  the  amount 
of  personal  property,  the  word  "  personal "  may  be  written  across 
the  column  after  the  name  and  amount  are  carried  into  the  column 
of  value.     Such  list  may  be  in  the  following  form  : 
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Sec.  25.  An  entry  is  required  to  be  made  upon  the  tax  list, 
showing  what  it  is,  and  for  what  district,  and  tne  year  it  is,  and 
the  county  clerk  shall  attach  to  the  list  his  warrant  under  his 
hand  and  oflScial  seal,  in  general  terms,  requiring  the  treasurer  to 
collect  the  tax  therein  levied  according  to  law,  and  no  informality 
in  the  above  requirements  shall  render  any  proceedings  for  the 
collection  of  taxes  illegal,  and  such  list  shall  be  full  and  sufficient 
authority  for  the  treasurer  to  collect  all  taxes  contained  therein. 

Sec.  26.  Immediately  after  the  assessment  roll  is  corrected, 
the  county  clerk  shall  make  out  an  abstract  thereof,  containing 
the  whole  amount  of  each  species  of  property,  and  the  value  of 
the  same,  together  with  the  total  valuation  of  all  property  assessed, 
which  abstract  said  clerk  shall  transmit  forthwith  to  tne  auditor 
of  the  territory. 

Sec.  27.  If  on  the  assessment  roll,  or  on  the  tax  list,  there  be 
an  error  in  the  name  of  a  person  taxed,  the  name  may  be  changed, 
and  the  tax  collected  from  the  person  intended,  if  he  be  taxable, 
and  can  be  identified  by  the  tax  collector  or  assessor. 

Sec.  28.  The  treasurer  shall,  within  twenty  days  from  the 
time  he  shall  receive  the  assessment  roll  from  the  clerk,  direct  to 
each  tax-payer  in  his  county  a  written  or  printed  notice  of  the 
amount  of  tax  due  from  such  tax-payer,  and  the  time  the  same 
becomes  due.  Such  notice  shall  be  directed  to  the  nearest  post 
oflBce  to  which  said  tax-payer  resides;  printed  blanks  for  said 
notices,  and  postage  stamps  for  the  same,  shall  be  furnished  said 
treasurer  by  the  board  of  county  commissioners.  No  other  de- 
mand for  taxes  shall  be  necessary,  but  it  shall  be  the  duty  of 
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every  person  owing  taxes  to  pay  the  same  to  the  treasurer  of  the 
county  at  his  office,  and  if  any  such  tax-payer  shall  fail  or  refuse 
to  pay  the  taxes  assessed  against  him  on  or  before  the  first  day  of 
December  following  the  levy  thereof,  twenty  per  cent,  of  such  taxes 
shall  be  added  thereto  and  collected  as  a  portion  of  said  taxes ;  and 
it  shall  be  the  duty  of  the  tax  collector  immediately  after  the  said 
first  day  of  December,  to  seize  any  personal  property  belonging 
to,  or  which  may  have  been  assessed  to  any  tax-payer  who  shall 
then  be  delinc^uent,  and  sell  the  same  as  provided  in  section  forty- 
seven  :  Frovtaed,  That  nothing  herein  shall  be  so  construed  as  to 
prohibit  the  collector  from  seizing  and  selling  personal  property 
at  any  time  before  the  first  day  of  December;  out  it  shall  be  his 
duty  at  any  time  when  there  shall  appear  to  be  danger  of  the 
removal  of  property  on  which  taxes  are  unpaid  from  the  county, 
to  seize  ana  sell  a  sufficient  amount  of  the  same  to  satisfy  the 
taxes  thereon,  together  with  the  costs  of  seizure  and  sale. 

Sec.  29.  If  any  tax-payer,  against  whom  any  tax  may  be  levied, 
shall  remove  or  attempt  to  remove  his  property  from  the  county 
where  such  tax  was  levied,  the  treasurer  of  sucn  county  shall  sue 
for  and  collect  such  tax  in  the  name  of  the  county,  in  the  manner 
provided  by  law  for  the  collection  of  debts. 

Sec.  30.  In  case  where  sufficient  personal  property,  liable  to 
seizure,  cannot  be  found  to  pay  the  tax  assessed  against  any  per- 
son or  company,  the  treasurer  may  sue  for  and  collect  such  tax  by 
attachment,  garnishment  or  otherwise. 

Sec.  31.  On  or  before  the  first  Monday  of  January,  in  each 
year,  the  treasurer  is  directed  to  ofier  at  public  sale  at  the  court 
bouse  in  his  county,  all  lands  on  which  tiie  taxes  levied  the  pre- 
ceding or  any  previous  year  still  remain  unpaid,  but  such  sale 
shall  not  be  void  if  not  made  till  after  the  day  named. 

Sec.  32.  The  treasurer  shall  give  notice  of  the  sale  of  real. prop- 
erty by  publication  thereof,  once  a  week,  for  four  wee}cs,  in  a 
newspaper  in  his  county,  if  there  be  one  of  weekly  issue,  the  first 
of  wnich  shall  be  at  least  iour  weeks  before  the  sale,  and  by  a 
written  notice  posted  on  the  door  of  the  court  bouse,  or  building 
commonly  used  therefor,  for  four  weeks  before  the  sale ;  and  if 
there  be  no  such  newspaper  published  in  the  county,  the  like 
notice  shall  be  given  by  posting  one  written  notioe  the  al)Ove  length 
of  time,  in  some  public  place  in  each  township  or  precinct  in  which 
any  land  to  be  sold  is  situated,  and  one  on  the  court  house  door. 
Such  notice  shall  contain  a  notification  that  all  lands  on  which  the 
taxes  of  the  preceding  year  or  years  (naming  it)  have  not  been 
paid  will  be  sold,  and  the  time  and  place  thereof,  with  a  list  of  the 
lands.  Ten  per  cent,  upon  the  amount  of  the  (delinquent)  taxes 
due  shall  be  added  when  the  lands  are  advertised. 

Sec.  33.  Such  sale  shall  take  place  between  the  hours  of  nine 
o'clock  in  the  forenoon  and  five  o'clock  in  the  afternoon,  and  be 


612  BEVENUE. 

adjourned  from  day  to  day,  Sundays  excepted,  until  all  the  lands 
are  sold. 

Sec.  34.  At  the  first  meeting  of  the  board  of  county  commis- 
sioners after  such  date,  the  treasurer  is  required  to  file  in  the 
county  clerk's  office,  a  return  of  his  sale  of  lands,  retaining  a  copy 
in  his  office,  showing  the  land  sold,  the  names  of  the  owners  80  m 
as  known,  the  names  of  the  purchasers,  and  the  sums  paid  by 
them,  and  also  a  copy  of  the  notice  of  the  sale,  with  a  certificate 
of  the  service,  verified  by  an  affidavit,  and  such  certificate  shall 
be  evidence. 

Sec.  35.  The  person  who  offers  to  pay  the  amount  due  on  any 
parcel  of  land,  for  the  smallest  portion  of  the  same,  is  to  be  con- 
sidered the  highest  bidder,  and  when  such  portion  constitutes  one- 
half  or  more  of  the  parcel,  it  is  to  be  taken  from  the  east  side 
thereof,  dividing  it  by  a  line  running  north  and  south,  except  that 
town  lots  are  to  be  divided  in  each  case  lengthwise,  by  a  line 
parallel  with  the  proper  lines  of  lots ;  if  the  portion  be  less  than 
one-half,  the  tract  is  to  be  taken  from  the  southeast  oorner  in  a 
square  form,  as  nearly  as  the  form  of  the  land  will  conveniently 
permit.  The  preceding  provisions  of  this  section  are  subject  to 
the  following  qualifications :  The  homestead  is  liable  to  be  sold  for 
no  tax,  save  that  which  is  due  on  the  same  exclusively,  and  the 
above  directions  concerning  the  divisions  of  a  tract  of  land  shall 
be  modified  so  as  to  meet  this  requirement,  and  to  that  end  the 
quantity  of  land  bid  for  may  be  obtained  by  drawing  division  lines 
in  any  direction  or  form,  so  as  to  avoid  the  homestead,  and  when  the 
homestead  constitutes  a  part  of  the  tract  sold,  and  is  not  yet  ascer- 
tained, the  court  may,  in  the  action  hereafter  authorized,  at  the 
suggestion  of  either  party,  cause  a  proceeding  to  be  had,  similar 
to  that  required  for  a  mechanics'  lien.  For  the  ascertainment  of 
the  homestead,  and  in  all  other  cases  of  such  sales,  it  may  take 
the  requisite  order  and  proceedings  to  ascertain  the  land  sold,  and 
set  it  apart  from  the  homestead. 

Sec.  36.  Should  any  person  so  bidding  fail  to  pay  the  amount 
due,  the  treasurer  may  again  offer  the  land  for  sale;  if  it  has 
closed,  he  may  again  advertise  it  specially,  and  by  description,  by 
one  written  notice  posted  for  two  weeks  in  the  civil  township  in 
which  the  land  lies,  and  one  such  notice  on  the  court  house  door, 
or  the  treasurer  may  recover  the  amount  bid  by  civil  action, 
brought  in  the  name  of  the  county,  in  the  township  or  precinct 
where  the  county  seat  is  situated. 

Sec.  37.  The  county  treasurer  shall  make  out,  sign,  and  deliver 
to  the  purchaser  of  any  real  property  sold  for  the  payment  of  taxes 
as  aforesaid,  a  certificate  of  purchase,  describing  the  property  on 
which  the  taxes  and  costs  were  paid  by  the  purchaser,  as  the  same 
was  described  in  record  of  sales,  and  also  how  much  and  what  j)art 
of  each  tract  or  lot  was  sold,  and  stating  the  amount  of  each  kind 
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of  tax,  interest  and  cost  for  each  tract  or  lot  for  which  the  same 
was  sold,  as  described  in  record  of  sales,  and  that  payment  has 
been  made  therefor.  If  any  purchaser  shall  become  the  purchaser 
of  more  than  one  parcel  of  property,  he  may  have  the  whole 
included  in  one  certificate. 

Sec.  38.  Such  certificate  of  purchase  shall  be  assignable  by 
indorsement,  and  on  assignment  thereof  shall  vest  in  the  assignee 
or  his  legal  representative  all  right  and  title  of  the  original 
purchaser. 

Sec.  39.  Real  property  sold  under  the  provisions  of  this  act 
may  be  redeemed  at  any  time  before  the  expiration  of  one  year 
from  the  date  of  the  sale,  by  the  payment  to  the  treasurer  of  the 
proper  county,  to  be  held  by  him  subject  to  the  order  of  the  pur- 
chaser, of  the  amount  for  which  the  same  was  sold  and  subsequent 
taies,  and  sixty  per  cent,  interest  per  annum  on  said  amaunfj 
and  on  subsequent  taxes,  unless  such  subsequent  taxes  have  been 
paid  by  the  person  or  persons  for  whose  benefit  the  redemption  is 
made,  which  fact  may  be  shown  by  the  treasurer's  receipt. 

Sec.  40.  The  county  treasurer  shall,  upon  application  of  any 
party  to  redeem  any  real  property  sold  under  the  provisions  of  this 
act,  and  being  satisfied  that  such  party  has  the  right  to  redeem  the 
same,  and  upon  the  paymentof  the  proper  amount,  issue  to  such  party 
a  certificate  of  redemption,  setting  forth  the  facts  of  the  sale,  sub- 
stantially as  containea  in  certificate  of  sale,  the  date  of  redemption, 
the  amount  paid,  and  by  whom  redeemed ;  and  he  shall  make  the 
proper  entries  in  the  book  of  sales  in  his  office,  and  shall  receive 
one  dollar  for  such  services. 

Sec.  41.  Immediately  after  the  expiration  of  the  time  allowed 
for  the  redemption  of  any  land  sold  for  taxes  under  the  provisions 
of  this  act,  the  treasurer  then  in  office  shall  make  out  a  deed  for 
each  lot  or  parcel  of  land  sold  and  remaining  unredeemed,  and 
deliver  the  same  to  the  purchaser  upon  the  return  of  the  certificate 
of  purchase.  The  county  treasurer  is  required  to  demand  two 
dollars  for  each  deed  made  by  him  on  such  sale,  but  any  number 
of  parcels  of  land,  bought  by  one  person,  may  be  included  in  one 
deed,  as  may  be  desired  by  the  purchaser. 

Sec.  42.  Deeds  executed  by  tne  treasurer  shall  be  substantially 
in  the  following  form : 

^'  Enov)  all  men  hy  these  presents,  That  whereas  the  following 
described  real  property,  to  wit :  (here  follows  the  description) 

situated  in  the  county  of ,  and  territory  of  Montana,  was 

fiubject  to  taxation  for  the  years  A.  D. ;  and  whereas,  the 

taxes  assessed  upon  said  real  property  for  the  year  or  years  afore- 
said, remained  due  and  unpaid  at  the  date  of  the  sals  hereinafter 

named;  and  whereas,  the  treasurer  of  said  county  did,  on  the 

day  of ,  A.  D.  18 — ,  expose  at  public  sale,  at  the  court  house, 

in  the  county  aforesaid,  in  substantial  conformity  with  all  the 
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requirements  of  the  statute  in  such  case  made  and  provided,  the 
real  property  above  described,  for  the  payment  of  the  taxes,  in- 
terest, and  cost  then  due  and  remaining  unnaid  on  said  property; 
and  whereas,  at  the  time  and  place  aforesaia,  A.  B.,  of  the  county 

of f  and ,  of ,  having  offered  to  pay  the  sum 

of dollars  and cents,  being  the  whole  amount  of 

taxes  unpaid  on  said  property  (here  follows  a  description  of  the 
property  sold),  which  was  the  least  quantity  bid  for,  and  payment 
of  such  sum  having  been  made  by  him  to  the  said  treasurer,  ihe 
said  property  was  stricken  off  to  him  at  that  price ;  and  whereas, 

the  said  A.  B.  did,  on  the day  of ,  A.  D.  18 — ,  duly 

assign  the  certificate  of  the  sale  of  the  property  aforesaid,  and  all 
his  right,  title,  and  interest  to  said  property,  to  E.  F.,  of  the 

county  of ,  and of ;  and  whereas,  the  time 

of  redemption  having  elapsed  since  the  date  of  said  sale,  and  the 
said  property  has  not  been  redeemed  therefrom  as  provided  by 

law.    Now,  therefore,  I,  C.  D., of  the  county  aforesaid,  for 

and  in  consideration  of  the  sum,  to  the paid  as  aforesaid,  and 

by  virtue  of  the  statute  in  such  case  made  and  provided,  have 
bargained  and  sold,  and  by  these  presents  do  grant,  bargain,  and 
sell  unto  the  said  A.  B.,  his  heirs  and  assigns,  the  real  property 
last  here  described.  To  have  and  to  hold  unto  him  the  said  A.  B., 
his  heirs  and  assigns  forever. 

"  In  witness  whereof,  I,  C.  D., as  aforesaid,  by  virtue  of 

authority  aforesaid,  have  hereunto  subscribed  my  name,  on  this 
day  of ,  A.  D.  18—.  C.  D. 

"  Territory  of  Montana,  1 


County. 


] 


"  I  hereby  certify,  that  before  me, in  and  for  said  county, 

personally  appeared  the  above  named  C.  D., of  said  county, 

at  the  date  of  the  execution  of  the  above  conveyance,  and  to  me 
known  to  be  the  identical  person  whose  name  is  affixed  to,  and 
who  executed  the  above  conveyance,  as  treasurer  of  said  county, 
and  acknowledged  the  execution  of  the  same  to  be  his  voluntary 

act  and  deed  as of  said  county,  for  the  purposes  therein 

expressed. 

"  Given  under  my  hand  and  seal,  this day  of ,  A.  D. 

18—." 

Sec.  43.  When,  by  the  mistake  or  the  wrongful  act  of  the 
county  treasurer,  land  has  been  sold,  the  county  is  to  hold  the 
purchaser  harmless  by  paying  him  the  amount  of  principal  and 
interest  to  which  he  would  have  been  entitled  had  the  land  been 
rightfully  sold,  and  the  treasurer  and  his  sureties  will  be  liable 
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for  the  amount  to  the  county  on  his  bond,  or  the  purchaser  may 
recover  directly  from  the  treasurer. 

Sec.  44.  Each  county  treasury  shall,  at  the  expiration  of  every 
three  months,  render  an  account  of,  and  cause  to  be  paid  over  to 
the  territorial  treasurer,  the  amount  of  all  moneys  collected  for 
territorial  purposes,  and  shall  complete  the  collection  of  all  lists 
delivered  to  him,  and,  at  the  expiration  of  each  fiscal  year,  shall 
report  in  person,  and  make  final  settlement,  and  pay  over  to  the 
territorial  treasurer  the  balance  of  all  moneys  collected  by  him 
for  territorial  purposes,  for  which  final  report  he  shall  be  allowed 
mileage.    , 

Sec.  45.  If  any  county  treasurer  shall  fail  to  collect  or  render 
his  account,  as  provided  in  the  foregoing  section,  it  shall  be  the 
duty  of  the  territorial  treasurer,  and  he  is  hereby  authorized  and 
required,  to  commence  proceedings  for  a  forfeiture  of  his  bond, 
ana  if  such  treasurer  should  fail  or  refuse  to  prosecute  them,  any 
tax-payer  in  the  territory  may  commence  sucn  prosecution ;  that 
the  nrst  day  of  December  of  each  year  shall  be  the  end  of  the  fiscal 
year  for  county  purposes,  and  the  county  treasurer  shall,  before 
retiring  from  oflBce,  settle  in  full  with  the  county  commissioners 
and  the  territorial  auditor  and  treasurer. 

Sec.  46.  The  treasurer  of  each  county  in  this  territory  shall 
be,  by  virtue  of  his  oflSce,  collector  of  taxes  therein,  except  of  the 
poor  tax  and  the  dog  tax,  as  hereinbefore  provided,  and  shall 
perform  such  other  duties  as  are,  or  may  be  hereafter,  prescribed 
by  law. 

Sec.  47.  The  treasurer  shall  sell  any  and  all  personal  property, 
or  so  much  thereof  as  may  be  necessary,  that  may  be  seized  by 
him  for  the  non-payment  of  taxes,  at  public  sale,  conducted  openly, 
and  shall  be  sold  after  notice,  published  as  required  by  law  for  the 
sale  of  personal  property  under  execution. 

Sec.  48.  The  provisions  herein  made  for  assessment  districts, 
and  district  assessors  of  the  counties,  and  for  assessments  by  such 
district  assessor  shall  not  apply  or  be  in  force  until  provision  shall 
be  made  by  law  for  the  election  or  appointment  and  qualification 
of  such  district  assessor,  but  the  assessor  of  the  several  counties, 
as  now  provided  for  by  law,  shall  make  the  assessment  in  their 
respective  counties  for  the  year  1872,  in  accordance  with  the  pro- 
visions of  this  act,  and  shall  perform  for  their  respective  counties 
the  same  duties  herein  prescribed  for  district  assessor  for  their  re- 
spective districts. 

Sec.  49.  The  act  entitled  "  An  act  for  the  collection  of  revenue," 
approved  February  6,  1865,  and  the  act  entitled  "  An  act  pro- 
viding for  the  collection  of  revenue,"  approved  January  15,  1869. 
and  an  act  passed  at  the  sixth  session  of  the  legislative  assembly, 
entitled  "  An  act  to  amend  an  act  entitled  '  An  act  providing  for 
the  collection  of  revenue,' "  approved  January  15,  1869,  and  all 


616  REVENUE. 

act6  and  parts  of  acts  in  conflict  with  the  provisions  of  this  act 
be,  and  the  same  are,  hereby  repealed. 

Sec.  50.     This  act  to  take  effect  from  and  after  its  passage. 

Approved  January  12,  1872. 


CHAPTER  LXXXVI. 

REVENUE   DISTRICTS. 

AN  ACT  to  divide  the  counties  of  this  territory  into  revenue  districts  and  proTide 

for  the  election  of  officers  therein. 

Section  1.  It  shall  be  the  duty  of  the  county  commissioners  of 
each  county,  on  or  before  the  first  day  of  July,  A,  D.,  eighteen 
hundred  and  seventy-two,  to  divide  their  respective  counties  into 
not  less  than  three  nor  more  than  ten  revenue  districts,  to  be  bo 
divided  that  the  labor  of  taking  the  assessment  and  valuation  of 
the  property  therein  shall  be  divided  as  nearly  equal  as  practica- 
ble, ana  that  the  division  lines  thereof  shall  conform  to  natural 
divisions  and  legal  subdivisions  established  by  government  sur- 
veys, as  near  as  may  be,  and  shall  also  conform  to  the  boundary 
lines  of  voting  precincts,  and  such  districts  shall  be  designated  by 
numbers. 

Sec.  2.  There  shall  be  elected  in  each  district,  at  the  next 
general  election,  one  assessor,  who  shall  hold  his  office  for  two 
years  and  until  his  successor  is  elected  and  qualified. 

Sec.  3.  The  county  commissionera  shall  give  notice  of  the  for- 
mation of  such  districts  on  the  first  day  of  July,  eighteen  hundred 
and  seventy-two,  or  as  soon  thereafter  as  practicable,  in  some 
newspaper  published  in  the  county,  for  four  weeks  successively, 
but,  if  no  newspaper  be  published  in  the  county,  then  by  posting  a 
written  notice  in  some  public  place  in  each  district,  and  one  on 
the  door  of  the  court  house  in  tne  county,  setting  forth  the  boun- 
daries of  such  district  and  the  number  thereof. 

Sec.  4.  Each  district  assessor  shall  give  bond  previous  to  en- 
tering upon  the  duties  of  his  office,  in  a  sum  not  less  than  two 
thousana  dollars,  or  more  if  the  commissioners  so  elect,  with  two 
or  more  sufficient  sureties,  conditioned  for  the  faithful  performance 
of  his  duties  according  to  law  and  to  the  satisfaction  of  the  county 
commissioners,  and  snail  subscribe  and  take  an  oath  of  office, 
which  shall  be  endorsed  on  such  bond.  The  bond  must  be  ap- 
proved by  the  commissioners,  and  shall  be  deposited  with  the 
county  clerk.  Said  assessor  shall  take  the  oath  of  office  on  or  be- 
fore the  second  Monday  after  his  election,  and  if  the  county  clerk 
receive  no  notice  of  the  qualification  of  such  assessors,  or  any  one 
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of  them,  on  or  before  the  first  Monday  of  December  in  such  year, 
the  office  shall  be  declared  vacant,  or  if  there  be  a  failure  to  elect 
by  the  people,  or  if  there  shall  be  at  any  time,  or  from  any  cause,  a 
vacancy  in  the  office  of  district  assessor,  or  if  the  assessor  of  any  dis- 
trict, having  qualified,  shall  fail  to  proceed  to  the  discharge  of  the 
duties  of  his  office  before  the  second  Monday  of  February  in  each 
year,  the  county  commissioners  shall  forthwith  appoint  one  or  more 
suitable  persons,  residents  of  the  county,  to  discharge  the  duties  of 
the  assessor  in  such  districts,  who  shall,  thereupon,  take  the  neces- 
sary oath  of  office,  give  the  same  bond,  perform  the  same  duties,  be 
entitled  to  the  same  fees,  and  subject  to  the  same  liabilities  as  in 
case  of  assessors  elected  by  the  people. 

Sec.  5.  This  act  shall  take  enect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  10, 1872. 


CHAPTER  LXXXVII. 


SECRETARY  OF  TERRITORY. 


AN  ACT  concerning  certain  powers,  dutifB,  and  fees  of  the  secretary  of  the 

territory. 

Section  1.  That  the  secretary  of  the  territory  of  Montana  be, 
and  is  hereby,  authorized  and  empowered  to  take  the  acknowl- 
edgment  of  deeds  and  other  instruments  of  writing,  and  to  ad- 
minister all  oaths  of  oflBce  and  other  oaths,  required  to  be  taken 
by  any  person  before  entering  upon  the  discharge  of  the  duties  of 
any  office,  appointment,  place,  or  business,  or  any  other  lawful 
occasion,  and  to  take  affidavits  and  depositions  concerning  any 
matter  or  thing,  process  or  proceeding,  depending  or  to  be  com- 
menced, in  any  court,  or  before  any  justice  of  the  peace,  or  on  any 
occasion  wherein  such  affidavits  or  depositions  are  authorized  or 
required  by  law  to  be  taken ;  and  for  tne  rendition  of  any  service 
by  virtue  of  the  authority  and  power  above  given,  the  said  secre- 
tary shall  be  entitled  to  the  same  fees  that  are,  or,  by  law,  may 
be,  allowed  to  the  clerk  of  the  supreme  court  of  the  territory  for 
similar  services. 

Sec.  2.  The  secretary  of  the  territory  shall,  when  required  by 
any  person  or  persons  so  to  doj^  make  out  copies  of  all  laws,  acts, 
memorials,  or  resolutions  appertaining  to  his  office,  or  in  his  cus- 
tody, and  shall  attach  thereto  his  certificate,  under  the  seal  of  the 
territory,  and  for  which  he  shall  be  entitled  to  such  fees  and  com- 
pensation as  are  provided  in  this  act. 

Sec.  3.  All  commissions  required  to  be  issued  by  the  governor 
78 
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shall  be  coantersigned  by  the  secretary  of  the  territory,  who  sball 
affix  the  territorial  seal  thereto. 

Sec.  4.  Copies  of  all  bonds,  papers,  writings,  and  docameois 
legally  deposited  in  the  office  of  the  governor  or  in  the  office  of 
the  secretary  of  the  territory,  and  authenticated  by  the  seal  of 
his  office,  shall  be  received  in  evidence  in  the  same  manner  and 
with  like  effect  as  the  original. 

Sec.  5.  The  fees  of  the  secretary  of  the  territory  shall  be  as 
follows :  For  copy  of  any  law,  act,  resolution,  or  other  writing, 
for  each  one  hundred  words,  twenty-five  cents ;  for  each  certifi- 
cate, with  seal,  when  not  required  for  public  use,  two  dollars  and 
fifty  cents;  for  copies  or  exemplification  of  records,  for  each  one 
hundred  words,  twenty-five  cents ;  for  affixing  seal  of  office,  with 
certificate  of  authentication,  two  dollars  and  fifty  cents ;  for  official 
signature  and  seal  of  office,  without  certificate,  one  dollar;  for 
filing  and  approving  each  official  bond,  three  dollars;  for  each 
commission  issued  to  a  notary  public,  three  dollars  ;  and  for  every 
commission  issued  to  any  otlier  officer  of  the  territory,  three  dol- 
lars ;  for  the  receiving  and  filing  and  the  custody  of  each  cer- 
tificate of  incorporation  required  to  be  filed  in  his  office,  under  the 
provisions  of  any  general  or  special  law,  two  dollars  and  fifty 
cents;  for  recording  all  instruments  of  writing  which  he  maybe 
required  to  do,  he  shall  receive,  for  each  one  hundred  words, 
twenty-five  cents ;  for  filing  each  paper  required  to  be  filed  in  his 
office,  twenty-five  cents. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12,  1872. 


CHAPTER  LXXXVIII. 

COMMON  SCHOOLS. 
AN  ACT  to  provide  for  a  system  of  common  schools. 

OP  THE  SUPERINTENDENT  OF  PUBLIC   INSTRUCTION. 

Section  1.    A  superintendent  of  public  instruction  shall  be  aip- 

i)ointed  by  the  governor,  by  and  with  the  advice  and  consent  of  toe 
egislative  council,  and  shall  enter  upon  the  duties  of  his  office  on  or 
before  the  twentieth  day  after  his  appointment,  and  shall  hold 
office  for  the  term  of  two  years,  or  until  his  succesor  is  appointed 
and  qualified ;  and  shall  execute  a  bond  in  the  penal  sum  of  two 
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tliousand  dollars,  with  two  good  and  sufficient  securities,  to  be 
approved  by  the  secretary  of  the  territory,  conditioned  upon  the 
faitbful  discharge  of  his  official  duties.    The  superintendent  of 
public  instruction  shall  have  power  to  adopt  a  course  of  studies 
and  rules  and  regulations  for  all  public  schools  in  the  territory ; 
and  shall  have  and  use  a  seal,  and  authorize  the  printing  of  all 
regulations  and  circulars  necessary  to  carrv  their  provisions  into 
effect ;  and  shall  report  to  the  governor  biennially,  on  or  before 
the  first  day  of  December  of  the  years  in  which  the  regular  sessions 
of   the  legislature  are  held.    The  governor  shall  transmit  said 
report  to  the  legislature,  and,  whenever  it  is  ordered  printed,  a 
sufEcient  number  of  copies  shall  be  delivered  to  the  superintendent 
of  public  instruction,  to  furnish  two  copies  to  be  deposited  in  the 
territorial  library,  and  one  copy  to  each  superintendent  of  common 
schools,  to  be  held  by  him  as  public  property  and  deUveijed  to  his 
successor  in  office;  and  one  copy  to  each  local  school  officer  within 
the  territory.    Said  report  shall  contain  a  statement  of  the  con- 
dition of  the  public  scnools  in  the  territory,  full  statistical  tables 
by  counties,  showing,  among  other  statistics,  the  number  of  school 
cnildren  in  the  territory,  the  number  attending  public  schools  and 
the  average  attendance,  the  number  attending  private  schools,  and 
the  number  not  attending  schools,  the  amount  raised  by  county 
and  district  taxes  or  from  other  sources  of  revenue  for  school  pur- 
poses, the  amount  expended  for  salaries  of  teachers  and  for  build- 
ing and  furnishing  school-houses,  and  the  statement  of  the  plans 
for  the  management  and  improvement  of  schools. 

Sec.  2.  The  superintendent  of  public  instruction  shall  prepare 
and  cause  to  be  printed  suitable  forms  for  making  all  reports  and 
conducting  all  necessary  proceedings  under  this  act,  and  shall 
transmit  them  to  the  local  school  officers  and  teachers,  who  shall 
be  governed  in  accordance  therewith.  He  shall  furnish  each  su- 
perintendent of  common  schools  with  suitable  diplomas  and  certifi- 
cates,  and  shall  prepare  a  school  register,  which  shall  be  furnished 
to  each  school  and  school  district  in  the  territory.  He  shall  cause 
all  school  laws  to  be  printed  in  pamphlet  form,  and  shall  annex 
thereto  forms  for  making  reports  and  conducting  school  business, 
the  course  of  study,  rules  and  regulations,  and  Hst  of  text  books 
adopted  by  him,  and  such  suggestions  on  school  architecture  as  he 
may  deem  useful,  with  such  wood-cuts  and  plans  of  school-houses 
as  he  may  be  able  to  obtain,  or  which  may  be  provided  by  terri- 
torial appropriations.  He  shall  order  printed  a  number  of  copies 
sufficient  to  supply  each  school  officer  and  teacher  with  at  least 
one  copy  thereof,  and  shall  furnish  one  copy  to  each  superintendent 
of  public  instruction  in  the  several  states,  and  one  copy  to  each 
state  and  territorial  library. 

Sec.  3.  It  shall  be  the  duty  of  the  superintendent  of  public 
instruction  to  travel  in  the  different  counties  of  the  territory  where 
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common  schools  are  taught,  so  far  as  possible  without  neglecting 
his  other  official  duties,  during  at  least  three  months  in  each  year, 
for  the  purpose  of  visiting  schools,  of  consulting  with  county 
superintendents,  and  of  addressing  public  assemblies  on  subjects 
pertaining  to  public  schools ;  and  his  necessary  travelling  expenses, 
not  exceeding  three  hundred  dollars  in  any  one  year,  shall  be  paid 
out  of  any  funds  in  the  treasury  not  otherwise  appropriated. 

Sec.  4.  The  superintendent  of  public  instruction  snail  keep  his 
office  at  some  place  where  there  is  a  post-office,  and  he  shall  receive 
a  salary  of  two  thousand  dollars  per  annum,  which  shall  be  paid 
quarterlv  out  of  the  territorial  treasury. 

Sec.  o.  All  necessary  expenditures  of  money  incurred  by  the 
superintendent  of  public  instruction,  for  rent,  fuel,  postage,  print- 
ing, expressage,  not  exceeding  three  hundred  dollars  in  any  one 
year,  snajl  be  paid  out  of  any  fund  in  the  treasury  not  otherwise 
appropriated,  and  the  territorial  auditor  is  hereby  authorized  to 
issue  his  warrant  on  the  treasurer  for  the  same. 

Sec.  6.  The  superintendent  shall,  at  the  expiration  of  his  term 
of  office,  deliver  over,  on  demand,  to  his  successor,  all  property, 
books,  documents,  maps,  records,  reports,  and  other  papers, 
belonging  to  his  office,  or  which  may  have  been  received  by  him 
for  the  use  of  his  office. 


COUNTY  TREASURER. 

Sec.  7.  It  shall  be  the  duty  of  the  county  treasurer  of  each 
county : — First.  To  receive  and  hold  all  school  moneys  as  a  special 
deposit,  and  to  keep  a  separate  account  of  their  disbursement  to 
the  several  school  districts  which  shall  be  entitled  to  receive  them, 
according  to  the  apportionment  of  the  county  superintendent  of 
common  schools.  Second.  To  notify  the  county  superintendent  of 
common  schools  of  the  amount  of  county  school  funa  in  the  county 
treasury,  subject  to  apportionment,  whenever  required;  and  to 
inform  said  superintendent  of  the  amount  of  school  monejrs  belong- 
ing to  any  other  fund  subject  to  apportionment.  Third.  To  pay 
all  warrants  drawn  on  county  or  district  school  moneys,  in  accord- 
ance with  the  provisions  of  this  act,  whenever  such  warrants  are 
countersigned  by  the  district  clerk  and  properly  endorsed  by  the 
holders.  Fourth.  To  make  annually,  on  or  before  the  first  day  of 
October,  a  financial  report  for  the  last  preceding  school  and  fiscal 
year,  to  the  county  superintendent  of  common  schools,  in  such 
form  as  may  be  required  by  him. 
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CX)UNTY  SUPERINTENDENTS. 

Sec.  8.  A  county  superiDtendent  of  common  schools  shall  be 
elected  in  each  organized  county  in  this  territory,  at  the  general 
election  preceding  the  expiration  of  the  term  of  office  of  the  present 
incumbent,  and  every  two  years  thereafter ;  who  shall  take  office 
on  the  first  Monday  in  December  next  succeeding  his  election, 
and  hold  for  two  years,  or  until  his  successor  is  elected  and  quali- 
fied. He  shall  take  the  oath  or  affirmation  of  office,  and  shall 
give  an  official  bond  to  the  county,  in  a  sum  to  be  fixed  by  the 
board  of  county  commissioners  of  said  county. 

Sec.  9.  The  county  superintendent  shall  apportion  all  school 
moneys  to  the  school  districts,  in  accordance  with  the  provisions 
of  this  act,  quarterly,  and  he  may  make  apportionments  at  such 
other  times  as  may  be  required  or  deemed  necessary  for  the  con- 
venience of  school  officers.  He  shall  certify  to  the  several  district 
clerks  the  amount  so  apportioned  to  their  several  districts ;  and 
the  trustees  shall  draw  their  warrants  on  the  county  treasurer,  in 
favor  of  the  persons  entitled  to  receive  the  same.  Such  warrants 
shall  show  for  what  purpose  the  money  is  required,  and  no  such 
warrant  shall  be  drawn  unless  there  is  money  in  the  treasury  to 
the  credit  of  such  district. 

Sec.  10.  The  county  superintendent  shall  have  power,  and  it 
shall  be  his  duty :  First.  To  visit  each  school  in  his  county  at 
least  once  a  year.  Second.  To  distribute  promptly  all  reports, 
forms,  laws,  circulars,  and  instructions,  which  he  may  receive  for 
the  use  of  school  officers  and  teachers  from  the  superintendent  of 
public  instruction.  Third.  To  report  to  the  superintendent  of 
public  instruction  annually,  on  or  before  the  first  day  of  December, 
for  the  school  year  ending  on  the  last  day  of  October  next  pre- 
ceding, such  statistics  as  may  be  required  by  him.  Fourth.  To 
examine  all  persons  who  wish  to  become  teachers  in  his  county, 
and,  if  they  are  competent,  and  are  of  good  moral  character,  he 
shall  give  such  person  a  certificate,  certifying  that  he  or  she  is 
qualified  to  teach  in  said  county ;  such  certificate  shall  hold  for  the 
term  of  two  years,  but  may  be  revoked  sooner  by  the  superinten- 
dent for  good  cause.  The  superintendent  shall  receive  the  sum  of 
five  dollars  from  all  teachers  examined  by  him.  Fifth.  To  en- 
force the  course  of  study  adopted  by  the  territorial  superintendent 
of  public  instruction.  Sixth.  To  enforce  the  rules  ana  regulations 
required  in  the  examination  of  teachers.  Seventh.  To  keep  on 
file,  and  preserve  in  his  office,  the  biennial  reports  of  the  superin- 
tendent of  public  instruction.  Eighth.  To  keep  in  a  gooid  and 
substantial  Dound  book,  to  be  furnished  by  the  board  cf  county 
commissioners,  a  record  of  his  official  acts.  Ninth.  To  carefully 
preserve  all  reports  of  school  officers  and  teachers,  and,  at  the  close 
of  his  official  term,  deliver  to  his  successor  all  records,  books,  doc- 
uments, and  papers,  belonging  to  the  office,  taking  a  receipt  for  the 
same,  which  shall  be  filed  in  the  office  of  the  county  clerk. 
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Sec.  11.  If  the  county  superintendent  fails  to  make  a  full  and 
correct  report  to  the  superintendent  of  public  instruction  of  all 
statements  required  to  be  made  by  law,  he  shall  forfeit  the  sum  of 
one  hundred  dollars  from  his  salary,  and  the  board  of  county  com- 
missioners are  hereby  authorized  and  required  to  deduct  therefrom 
the  sum  aforesaid,  upon  information  from  the  superintendent  of 
public  instruction  that  such  reports  have  not  been  made. 

Sec.  12.  The  county  superintendent  shall  have  power  to  ad- 
minister oaths  and  affirmations  to  school  trustees,  assessors,  col- 
lectors, teachers,  and  other  persons,  in  all  official  matters  con- 
nected with  or  relating  to  schools ;  but  shall  not  have  power  to 
make  or  collect  any  charge  or  fee  for  so  doinff. 

Sec.  13.  The  county  superintendent  shall  have  power,  and  it 
shall  be  his  duty,  to  appoint  trustees  for  any  district  which  from 
any  cause  fails  to  elect  at  the  regular  time ;  to  appoint  trustees  to 
fill  vacancies ;  to  appoint  trustees  for  any  new  district :  JProvidedj 
however.  That  when  a  new  district  is  organized,  such  of  the  trustees 
of  the  old  district  as  reside  within  the  limits  of  the  new  one  shall 
be  trustees  of  the  new  one,  and  the  vacancy  in  the  old  district  shall 
be  filled  by  appointment. 

Sec.  14.  it  shall  be  the  duty  of  every  county  superintendent 
to  inquire  and  ascertain  whether  the  boundaries  of  school  districts 
in  his  county  are  definitely  and  plainly  described  in  the  records 
of  the  county  board  of  commissioners,  and  to  keep  in  his  office  a 
full  and  correct  transcript  of  such  boundaries.  In  case  the  boun- 
daries of  districts  are  conflicting,  or  incorrectly  described,  he  shall 
change,  harmonize,  and  describe  them,  and  make  a  report  of  such 
action  to  the  commissioners;  and,  on  being  ratified  by  the  commis- 
sioners, the  boundaries  and  descriptions  so  made  shall  be  the 
legal  boundaries  and  descriptions  of  the  districts  of  that  county. 
The  county  superintendent  shall  furnish  the  several  district  clerks 
with  descriptions  of  the  boundaries  of  their  respective  districts. 

Sec.  15.  Each  county  superintendent,  except  when  otherwise 
provided  by  statute,  shall  receive  such  salary,  and  his  reasonable 
travelling  expenses,  not  to  exceed  ten  dollars  per  district,  to  be 
estimated  and  allowed  by  the  board  of  county  commissioners, 
which  shall  be  paid  quarterly  out  of  the  county  general  fund,  in 
the  same  manner  as  other  county  officers  are  paid :  JPromdedj 
That  such  compensation  shall  not  be  less  than  a  sum  equal  to  one 
dollar,  nor  more  than  two  dollars,  for  each  school  census  scholar  in 
his  county,  exclusive  of  travelling  expenses,  and  that  he  shall  be 
allowed,  in  addition  to  his  salary,  a  sum  for  postage  and  express- 
age,  payable  out  of  the  county  school  fund,  equal  to  one  dollar  for 
each  school  district  in  his  county. 

Sec.  16.  Each  county  superintendent  may  appoint  a  deputv, 
who  shall  tstke  the  usual  oath  or  affirmation  of  office,  ana  wbo 
may  exercise  all  the  functions  of  county  superintendent :  JProvided, 
That  said  deputy  shall  draw  no  salary  from  the  public  school  fund. 
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Sec.  17.  For  the  purpose  of  organizing  a  new  district,  or  for 
the  subdivision  of,  or  change  in  the  boundaries  of  an  old  one,  except 
as  provided  in  section  fourteen,  at  least  ten  heads  of  families  must 
present  a  petition  to  the  county  superintendent,  setting  forth  the 
Doundaries  of  the  new  district  asked  for,  or  the  change  of  boun- 
daries desired,  with  reasons  for  the  same.  The  county  superin- 
tendent shall,  after  giving  due  notice  to  all  parties  interested, 
transmit  the  petition  to  the  board  of  commissioners  with  his  ap- 
proval or  disapproval,  and  such  changes  in  the  boundaries  as  he 
may  deem  'necessary  or  advisable.  The  commissioners  shall 
establish  the  district  as  approved  by  the  county  superintendent : 
Provided,  That  by  a  unanimous  vote  of  the  board  they  may  estab- 
lish the  district  in  accordance  with  the  original  prayer  of  the 
petition,  or  with  such  modifications  as  they  may  choose  to  make, 
or  may  reject  it.  In  any  case  of  alleged  hardship,  any  head  of  a 
family,  parent,  or  guardian  may  make  a  statement  of  the  facts  to 
the  hoard  of  commissioners,  and  if,  in  the  judgment  of  the  board, 
good  cause  be  shown  for  such  transfer,  he  may  be  transferred  to 
another  district. 

Sec.  18.  No  new  district  formed  by  the  subdivision  of  an  old 
one  shall  be  entitled  to  any  share  of  the  public  moneys  belonging 
to  the  old  district,  until  a  school  has  been  actually  commenced  in 
such  new  district ;  and  unless  within  eight  months  from  the  action 
of  the  commissioners  a  school  is  opened,  then  the  action  making 
a  new  district  shall  be  void,  and  all  elections  or  appointment  of 
trustees  made  in  consequence  of  such  action,  and  all  rights  and 
offices  of  the  parties  so  elected  or  appointed,  shall  cease  and  deter- 
mine ;  and  all  taxes  which  may  have  been  levied  in  such  old 
district  shall  be  valid  and  binding  upon  the  real  and  personal 
property  of  the  new  district,  and  shall  be  collected  and  paid  into 
the  school  fund  of  the  district. 

Sec.  19.  When  a  new  district  is  formed  by  the  division  of  an 
old  one,  it  shall  be  entitled  to  a  just  share  of  the  school  moneys  to 
the  credit  of  the  old  district,  after  the  payment  of  all  outstanding 
debts  at  the  time  when  a  school  was  actually  commenced  in  such 
new  district;  and  the  county  superintendent  shall  divide  and 
apportion  such  remaining  moneys,  and  such  as  may  afterwards  be 
aDportioned  to  the  old  district,  according  to  the  number  of  census 
cnildren  resident  in  each  district,  for  which  purpose  he  may  order 
a  census  to  be  taken. 

Sec.  20.  Whenever  a  district  is  formed,  lying  partly  in  two 
adjoining  counties,  the  clerk  of  the  district  snail  report  to  each 
county  superintendent  the  number  of  children  in  the  district 
residing  in  his  county.  In  the  same  manner,  the  trustees  and 
teacher  shall  make  a  distinct  and  separate  report  of  all  school 
statistics ;  and  a  teacher's  certificate,  granted  by  the  county  super- 
intendent of  one  county,  shall  be  valid  for  both  counties. 
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Sec.  21.  The  board  of  trustees  of  each  school  district  shall 
have  custody  of  all  school  property  belonging  to  the  district,  and 
shall  have  power  in  the  name  of  the  district,  or  in  their  own  names 
as  trustees  of  the  district,  to  convey  by  deed  all  the  interest  of 
their  district  in  or  to  any  school-house  or  lot  directed  to  be  sold 
by  vote  of  the  district ;  and  all  conveyances  of  real  estate  made 
to  the  district,  or  to  the  trustees  thereof,  shall  be  made  to  the 
board  of  trustees  of  the  district,  and  to  their  successors  in  office. 
Said  board,  in  the  name  of  the  district,  shall  have  power  to  transact 
all  business  necessary  for  maintaining  schools  and  protecting  the 
rights  of  the  district. 


OF   SCHOOL   ELECTIONS  AND  TRUSTEES. 

Sec.  22.  An  annual  school  meeting  for  the  electi.n  of  school 
trustees  and  district  clerk  shall  be  held  in  each  district  on  the 
last  Saturday  in  September  of  each  year,  at  the  district  school- 
house,  if  there  be  one ;  and  if  there  be  none,  at  a  place  to  be 
designated  by  the  board  of  trustees.  The  trustees  shall  post 
written  or  printed  notices  thereof,  specifying  the  day,  time,  and 
place  of  meeting,  in  at  least  three  public  places  in  the  district,  one 
of  which  shall  oe  the  school-house,  at  least  six  days  previous  to 
the  time  of  meeting;  but  no  such  meeting  shall  be  illegal  for  want 
of  due  notice.  All  elections  shall  be  hela  by  ballot,  and  the  trus- 
tees shall  have  power  to  determine  the  hours  which  the  ballot  box 
shall  be  kept  open,  having  given  due  notice  thereof  in  the  jwsted 
notice  of  election.  Every  elector  legally  Qualified  to  vote  at  any 
general  election,  being  a  resident  of  the  scnool  district,  and  a  tax- 
able inhabitant  thereof,  shall  be  entitled  to  vote.  Any  person 
ofiering  to  vote  mav  be  challenged  by  any  legally  qualified  elector 
of  the  district,  ana  the  chairman  ot  the  board  of  trustees  shall 
thereon  administer  to  the  person  challenged  an  oath,  in  substance 
as  follows  :  "  You  do  swear,  (or  aflSrm,)  that  you  are  a  citizen  of 
the  United  States,  that  you  are  twenty-one  years  of  ace,  accordinf; 
to  the  best  of  your  information  and  belief;  that  you  nave  residec 
in  this  territory  twenty  days  next  preceding  this  election,  and 
that  you  are  a  taxable  resident  of  this  schod.  district,  and  tbt 
you  have  not  before  voted  this  day."  If  he  shall  refuse  to  take 
the  oath,  his  vote  shall  be  rejected ;  and  any  person  guiltv  of 
illefrally  voting  shall  be  punished  as  provided  in  the  general  elec- 
tion law  of  this  territory.  The  trustees  shall  be  the  inspectors 
and  judges  of  election,  and  if  they  are  not  present  at  the  time  for 
opening  the  polls,  then  the  electors  present  may  appoint  the  officer? 
of  election.  A  poll  and  tally  list  shall  be  kept  by  the  clerk  of  the 
board  of  trustees,  and,  with  the  exceptions  mentioned  in  this  sec- 
tion, the  election  shall  be  conducted,  as  far  as  practicable,  in  the 


LAWS  OF   MONTANA  TERBITORY.  625 

form  and  manner  of  the  general  election.  Any  one  of  the  old 
trustees  shall  have  power  to  administer  to  any  trustees  elect  the 
oath  of  office,  and  the  clerk  of  election  shall  issue  the  certificate  of 
election  to  any  trustees  elect,  who  shall  forward  it,  with  the  oath 
attached  or  endorsed  thereon,  to  the  county  superintendent  of 
public  schools. 

Sec.  23.  In  all  organized  districts  in  which  elections  have  been 
previously  held,  one  trustee  shall  be  elected  for  the  term  of  three 
years,  and,  if  there  are  vacancies  to  be  filled,  a  sufficient  number 
to  fill  them  for  the  unexpired  terms,  and  the  ballots  shall  specify 
the  respective  terms  for  which  each  trustee  is  to  be  elected.  In 
new  districts,  acting  under  trustees  appointed  by  the  county 
superintendent,  three  trustees  shall  be  elected  for  one,  two  and 
three  years,  respectively.  Trustees  elect  shall  take  office  imme- 
ately  after  qualifying,  and  shall  hold  office  until  their  successors 
are  elected  and  qualified,  or  appointed  by  the  county  superintend- 
ent and  qualified.  Any  trustee  elect  who  shall  fail  to  qualify 
within  ten  days  after  being  elected,  shall  forfeit  all  right  to  the 
office,  and  the  county  superintendent  shall  appoint  to  fill  the 
vacancy. 

Sec.  24.  Whenever  any  new  district  is  formed  by  ordinance 
of  the  board  of  commissioners,  within  thirty  days  thereafter  a 
special  school  meeting  may  be  called  by  notice  of  any  three  legal 
voters  of  said  district,  and  such  meeting  shall  be  conducted  in  the 
manner  and  form  prescribed  in  this  act,  for  the  annual  school 
meeting  for  the  election  of  trustees.  Such  new  district  shall  be 
considered  organized  whenever  any  two  of  the  trustees  elected 
shall  have  qualified ;  and  the  record  of  the  district  clerk  shall  be 
prima  facie  evidence  of  the  legal  organization  of  the  district,  and 
the  district  shall  be  designated  by  numbers. 

Sec.  25.  No  district  school  meeting;  annual,  or  special,  shall  be 
organized  before  nine  o'clock,  A.  M.,  or  closed  before  twelve  o'clock, 
M.,  or  kept  open  less  than  one  hour,  and  in  all  districts  in  which 
the  number  of  youth  and  children  between  four  and  twenty-one 
vears  of  age  equals  or  exceeds  three  hundred,  the  polls  shall  be 
kept  open  from  two  o'clock,  P.  M.,  until  sunset. 

Sec.  26.  It  shall  be  the  duty  of  the  district  clerk  to  record 
all  proceedings  of  the  board  in  a  suitable  record  book ;  to  record 
in  the  same  book  the  proceedings  of  the  annual  school  meetings, 
or  of  special  school  meetings,  and  to  keep  an  acurate  and  detailed 
account  of  all  receipts  and  expenditures  of  Bchool  moneys.  At 
each  annual  (school)  meeting  tne  district  clerk  shall  present  his 
record  book  for  public  inspection ;  shall  make  a  statement  of  the 
financial  condition  of  the  district,  and  of  the  action  of  the  trustees. 

Sec.  27.     Every  board  of  trustees,  unless  otherwise  especially 
provided  by  law,  shall  have  power,  and  it  shall  be  their  duty. 
First.  To  employ,  and  for  sufficient  cause,  dismiss  teachers,  me- 
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chanics,  and  laborers,  and  to  fix,  alter,  allow,  and  order  paid  their 
salaries  aDd  compensation.  Second.  To  enforce  the  rales  and 
general  regulations  of  the  territorial  superintendent  of  public  in- 
struction, for  the  government  of  schools,  pupils,  and  teachers,  and  to 
enforce  the  course  of  study  adopted  in  pursuance  of  territorial  law. 
Third.  To  provide  and  pay  for  school  furniture  and  apparatus 
and  such  other  articles,  materials,  and  supplies,  as  may  be  neces- 
sary for  school  use  or  for  the  use  of  the  school  board.  Fourth. 
To  suspend  or  expel  pupils  from  school,  and  in  cities  or  large  towns, 
to  exclude  from  school,  children  under  six  years  of  age,  where  the 
interests  of  the  school  require  such  exclusion.  Fifth.  To  rent, 
furnish,  repair,  and  insure  school-houses.  Sixth.  To  build  or  re- 
move school-houses,  and  purchase  or  sell-school  lots,  when  the 
trustees  may  be  directed  by  a  vote  of  the  district  so  to  do.  Seventh. 
To  purchase  personal  property,  and  to  receive,  lease,  and  hold  in 
fee,  in  trust  for  their  district,  town,  or  city,  any  and  all  real  or 
personal  property,  for  the  benefit  of  the  schools  thereof.  Eighth. 
To  provide  books  for  indigent  children  on  the  written  statement 
of  tne  teacher  that  the  parents  of  such  children  are  not  able  to 
purchase  them.  Ninth.  To  require  all  pupils  to  be  furnished  with 
suitable  books,  as  a  condition  of  membership  in  the  school.  Tenth. 
To  exclude  from  school  and  school  libraries,  all  books,  tracts, 
papers,  or  catechisms,  of  a  sectarian  or  political  character. 
Eleventh.  To  require  every  teacher  to  keep  a  school  register. 
Twelfth.  To  require  teachers  to  make  such  annual  report  as  may 
be  required  by  the  superintendent  of  public  instruction.  Thirteenth. 
To  make  an  annual  report,  on  or  before  the  tenth  day  of  Novem- 
ber, to  the  county  superintendent,  in  the  manner  and  form  and  on 
the  blanks  prescribed  by  the  superintendent  of  public  instruction. 
Fourteenth.  To  make  a  report  whenever  required,  directly  to  the 
territorial  superintendent  t>f  public  instruction,  of  the  text  books 
used  in  their  schools. 

Sec.  28.  It  shall  be  the  dutv  of  the  district  clerk  to  take 
annually,  in  the  month  of  September,  an  exact  census  of  all  chil- 
dren and  youth  over  four  and  under  twenty-one  years,  residing 
in  the  district,  and  shall  specify  the  number  and  sex  of  such 
children,  and  the  names  of  their  parents  or  guardians.  He  shall 
take  specifically  and  separately,  a  census  of  all  children  under 
four  years  of  age,  and  shall  specify  the  number  and  sex  of  such 
children.  All  children  who  may  be  absent  from  home  attending 
boarding  schools  and  private  seminaries  of  learning  shall  be  in- 
cluded by  the  district  clerk  in  the  census  list  of  the  city,  town,  or 
district  in  which  their  parents  or  guardians  reside,  and  shall  not 
be  taken  by  the  district  clerk  of  the  city,  town,  or  district  where 
they  may  be  attending  such  private  institutions  of  learning.  He 
shall  make  a  full  report  thereof  on  the  blanks  furnished  for  tiiat 
purpose,  under  oath,  to  the  county  superintendent,  on  or  before 
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the  first  day  of  October  next  after  his  appointment,  and  deliver 
a  copy  to  the  school  trustees.  The  district  clerk  shall  be  paid 
by  tne  board  of  trustees,  from  the  county  school  money,  to  the 
credit  of  the  district,  in  the  same  manner  as  other  contingent 
expenses  are  paid,  at  a  rate  not  exceeding  ten  cents  for  each  name 
returned  by  him. 

Sec.  29.  The  district  clerk  of  each  district  shall  provide  all 
school  supplies  authorized  by  this  act,  and  shall  keep  the  school- 
house  in  repair  during  the  time  school  is  taught  therein,  and  he 
shall  keep  an  accurate  record  of  all  expenses  incurred  by  him, 
on  account  of  the  school,  which  account  shall  be  audited  by  a 
majority  of  the  board  of  trustees,  and  paid  out  of  the  county 
school  moneys  of  that  district. 

Sec.  30.  Any  board  of  trustees  shall  be  liable,  as  trustees,  in 
the  name  of  the  district,  for  any  judgment  against  the  district, 
for  any  salary  due  any  teacher  on  contract,  and  for  all  debts 
legally  contracted  under  the  provisions  of  this  act,  and  they  shall 
pay  such  judgment  or  liabilities  out  of  the  school  moneys  to  the 
credit  of  such  district. 

Sec.  31.  Any  board  of  trustees  shall  have  power  to  make  ar- 
rangements with  the  trustees  of  any  adjoining  district  for  the 
attendance  of  such  children  in  the  school  of  either  district  as  may 
be  best  accommodated  therein,  and  to  transfer  the  school  moneys 
due  by  apportionment  to  such  children  to  the  district  in  which 
they  may  attend  school. 


OF  SCHOOLS. 

Sec.  32.  Every  school,  unless  otherwise  provided  by  special 
law,  shall  be  open  for  the  admission  of  all  children  between  four 
and  twenty-one  years  of  age,  residing  in  that  school  district,  and 
the  board  of  trustees  shall  have  power  to  admit  adults  and  chil- 
dren not  residing  in  the  district,  whenever  good  reasons  exist  for 
such  exceptions. 

Sec.  33.  All  schools  shall  be  taught  in  the  English  language, 
and  instructions  shall  be  given  in  tne  following  oranches,  viz. : 
Reading,  writing,  orthography,  arithmetic,  geography,  English 
grammar,  history  of  the  United  States,  and  book-keeping ;  and 
such  other  studies  as  may  be  deemed  necessary  may  be  author- 
ized by  the  trustees  of  the  district.  Instructions  shall  be  given 
during  the  entire  school  course  in  manners  and  morals  and  the 
laws  of  health,  and  due  attention  shall  be  given  to  such  physical 
exercises  for  the  pupils  as  may  be  conducive  to  health  and  vigor 
of  body,  as  well  as  mind,  and  to  the  ventilation  and  temperature 
of  school-rooms. 

Sec.  34.     The  education  of  children  of  African  descent  shall 
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be  provided  for  in  separate  schools.  Upon  the  written  application 
of  the  parents  or  guardians  of  at  least  ten  such  children  to  any 
board  of  trustees,  a  separate  school  shall  be  established  for  the 
education  of  such  children,  and  the  education  of  a  less  number 
may  be  provided  for  by  the  trustees,  in  separate  schools,  in  any 
other  manner,  and  the  same  laws,  rules,  and  regulations  which 
apply  to  schools  for  white  children  shall  apply  to  schools  for 
colored  children. 

Sec.  35.  No  books,  tracts,  papers,  cathechisms,  or  other  pub- 
lications, of  a  partisan,  sectarian,  or  denominational  character, 
shall  be  used  or  distributed  in  any  school;  neither  shall  any  politi- 
cal, sectarian,  or  denominational  doctrine  be  taught  therein ;  and 
any  school  district,  the  officers  of  which  shall  knowingly  allow  any 
school  to  be  taught  in  violation  of  these  provisions,  shall  forfeit 
all  right  to  any  county  apportionment  of  school  moneys,  and,  upon 
satisfactory  evidence  of  such  violation,  the  county  superintendent 
shall  withhold  its  county  apportionment. 

Sec.  36.  The  school-day  shall  be  six  hours  in  length,  exclusive 
of  an  intermission  at  noon;  but  any  board  of  trustees  may  fix, as 
the  school-day,  a  less  number  of  hours  than  six,  provided  it  h 
not  less  than  four,  for  any  primary  school  under  their  charge,  and 
any  teacher  may  dismiss  any  and  all  scholars  under  eight  years 
of  age,  in  any  incorporated  village,  town,  or  city,  after  an  attend- 
ance of  four  hours  a  day,  exclusive  of  an  intermission  at  noon. 


OF   PUPILS. 

Sec.  37.  All  pupils  who  may  be  attending  public  schools  shall 
comply  with  the  regulations  established  in  pursuance  of  law  for 
the  government  of  such  schools;  shall  pursue  the  required  course 
of  study,  and  shall  submit  to  the  authority  of  the  teachers  of  such 
schools.  Continued  and  wilful  disobedience,  and  open  defiance  of 
the  authority  of  the  teacher,  shall  constitute  good  cause  for  expul- 
sion from  school ;  and  habitual  profanity  and  vulgarity,  good 
cause  for  suspension  from  school.  Any  pupil  who  shall  in  any 
way  cut,  deface,  or  otherwise  injure  any  school-house,  fences,  or 
out-buildings  thereof,  shall  be  liable  to  suspension  and  punish- 
ment, and  tbe  parents  or  guardians  of  such  pupil  shall  be  liable 
for  damages,  on  complaint  of  the  teacher  or  trustees. 


OF   TEACHERS. 


Sec.  38.  Every  teacher  employed  in  any  public  school  shall 
make  an  annual  report  to  the  county  superintendent  on  or  before 
the  tenth  day  of  November  next  after  the  close  of  each  school 
year,  in  the  form  and  manner  and  on  the  blanks  prescribed  by 
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the  superintendent  of  public  instruction.  A  duplicate  of  such 
report  shall  be  furnished  to  the  district  clerk.  Any  teacher  who 
shall  end  any  school-term  before  the  close  of  the  school-year,  shall 
make  a  report  to  the  county  superintendent  immediately  after  the 
close  of  such  term,  and  any  teacher  who  may  be  teaching  any 
school  at  the  close  of  the  school-year,  shall,  in  his  or  her  annual 
report,  include  all  statistics  from  the  school  register  for  the  entire 
scnool-year,  notwithstanding  any  previous  report  for  a  part  of 
the  year.  Teachers  shall  make  such  additional  reports  as  may 
he  required,  in  pursuance  of  law,  by  the  territorial  superin- 
tendent of  public  instruction.  No  board  of  trustees  shall  draw 
any  order  or  warrant  for  the  salary  of  any  teacher  for  the  last 
month  of  his  or  her  services,  until  the  reports  herein  required 
shall  have  been  made  and  received. 

Sec.  39.  Every  teacher  shall  keep  a  school  register  in  the 
manner  provided  therefor,  and  no  board  of  trustees  shall  draw 
any  warrant  for  the  salary  of  any  teacher  for  the  last  month  of 
his  or  her  services  in  school,  at  the  end  of  any  term  or  year,  until 
they  shall  have  received  a  certificate  from  the  district  clerk  that 
the  said  register  has  been  properly  kept,  the  summaries  made  and 
statistics  entered,  or  until,  by  personal  examination,  they  shall 
have  satisfied  themselves  that  it  has  been  done.  Teachers  shall 
faithfully  enforce  in  school,  the  course  of  study,  and  the  regula- 
tions prescribed  in  pursuance  of  law ;  and  if  any  teacher  shall 
wilfully  refuse  or  neglect  to  comply  with  such  requisition,  then 
the  board  of  trustees  shall  be  authorized  to  withhold  any  warrant 
for  salary  due,  until  such  teacher  shall  comply  therewith.  No 
teacher  shall  be  entitled  to  draw  for  salary  and  school  moneys, 
unless  such  teacher  shall  be  employed  by  a  majority  of  the  trus- 
tees, nor  unless  the  holder  of  a  legal  county  teacher's  certificate, 
in  full  force  and  effect. 

Sec.  40.  In  every  contract,  whether  written  or  verbal,  between 
any  teacher  and  any  board  of  trustees,  a  school  month  shall  be 
construed  and  taken  to  be  twenty  school  days,  or  four  weeks  of 
five  school  days  each,  and  no  teacher  shall  be  required  to  tea<:h 
school  on  Saturdays,  the  fourth  day  of  July,  the  first  day  of 
January,  Christmas  day,  and  no  deduction  from  the  teacher's  time 
or  wages  shall  be  made  by  reason  of  the  fact  that  a  school  day 
happens  to  be  one  of  the  days  referred  to  in  this  section  as  a  day 
on  which  school  shall  not  be  taught.  Anv  contract  made  in  vio- 
lation of  the  provisions  of  this  section  shall  have  no  force  or  effect 
as  against  the  teacher. 

Sec.  41.  Every  teacher  shall  have  power  to  hold  every  pupil 
to  a  strict  accountability  in  school,  for  any  disorderly  conauct  on 
the  way  to  or  from  school,  or  on  the  play  grounds  of  the  school, 
or  during  intermission  or  recess ;  to  suspend  from  school  any  pupil 
for  good  cause :   Provided^  That  such  suspension  shall  be  reported 
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by  the  teacher  to  the  trastees,  as  soon  as  practicable,  and  their 
decision  shall  be  final. 

Sec.  42.  It  shall  be  the  duty  of  all  teachers  to  endeavor  to 
impress  on  the  minds  of  their  pupils  the  principles  of  moralitj, 
truth,  justice,  and  patriotism ;  to  teach  them  to  avoid  idleDees, 
profanity,  and  falsehood,  and  to  instruct  them  in  the  principles  of 
a  free  government,  and  to  train  them  up  to  a  true  comprehension 
of  the  rights,  duties,  and  dignity  of  American  citizenship. 


OF  SCHOOL  REVENUE. 

Sec.  43.  The  principal  of  all  moneys  accruing  to  this  territory, 
from  the  sale  of  any  land  which  may  hereafter  be  given  by  the 
congress  of  the  United  States,  for  school  purposes,  shall  constitute 
an  irreducible  fund,  the  interest  accruing  from  which  shall  be 
annually  divided  among  all  the  school  districts  in  the  territory, 
proportionally  to  the  number  of  youth  or  children  in  each,  be- 
tween the  ages  of  four  and  twenty-one  years,  for  the  support  of 
common  schools  in  said  districts,  and  for  no  other  use  or  purpose 
whatever. 

Sec.  44.  For  the  purpose  of  establishing  and  maintaining  com- 
mon schools,  it  shall  be  the  duty  of  the  county  commissioners  of 
each  county  to  lay  an  annual  tax  of  not  less  than  three,  nor  more 
than  five  mills,  on  the  dollar,  on  all  taxable  property  within  their 
respective  counties,  as  shown  by  the  assessment  rolls  made  by  the 
county  assessor  for  the  same  year ;  and  to  include  the  same  in 
their  warrant  to  the  collector ;  and  the  said  collector  shall  proceed 
to  collect  the  said  tax  in  the  same  manner  as  the  other  county  tax 
is  collected ;  and  the  said  money  so  collected  shall  be  paid  over  to 
the  county  treasurer,  to  be  drawn  in  the  manner  prescribed  in 
this  act;  neither  shall  it  be  lawful  for  any  county  treasurer  to  re- 
ceive county  orders  in  payment  of  county  school  tax,  nor  to  pay 
out  any  school  money  on  county  orders.  For  the  further  support 
of  common  schools  there  shall  be  set  apart  by  the  county  treasurer 
all  moneys  paid  into  the  county  treasury,  arising  from  all  fines 
for  a  breach  of  any  law  regulating  license  for  the  sale  of  intoxi- 
cating liquors,  or  for  the  keeping  of  bowling  alleys,  or  billiard 
saloons,  or  of  any  penal  laws  of  this  territory.  Such  moneys 
shaU  be  forthwith  paid  into  the  county  treasury  by  the  oflScer  re- 
ceiving the  same,  and  be  added  to  the  yearly  school  fund  raised 
by  tax  in  each  county,  and  divided  in  the  same  manner. 

Sec.  45.  That  it  shall  be  the  duty  of  the  county  clerks  of  the 
several  counties  of  the  territory  to  make  a  repori  to  the  county 
superintendent  of  common  schools,  within  their  respective  coun- 
ties, on  or  before  the  tenth  day  of  November  of  each  year,  the 
amount  of  school  tax  levied  in  their  respective  counties  for  that 
year ;  and  that  it  be  the  duty  of  the  clerk  of  the  district  court,  at 
the  close  of  every  term  thereof,  to  report  to  the  county  superin- 
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tendent  the  amount  of  fines  imposed  during  said  term  of  court; 
and  that  it  be  the  duty  of  the  probate  judge  and  ail  justices  of 
the  peace  to  report  to  the  county  superintendent  of  their  respect- 
ive counties,  on  or  before  the  tenth  day  of  November  of  each 
year,  the  amount  of  fines  imposed  and  collected  by  them  for  the 
past  year;  and  all  officers  mentioned  in  this  act,  who  shall  fail  or 
neglect  to  perform  any  of  the  duties  required  by  this  act,  shall 
be  deemed,  guijty  of  a  misdemeanor,  and,  upon  conviction  before 
any  court  having  competent  jurisdiction,  shall  be  fined  in  any 
sum  not  less  than  twenty  dollars,  and  not  more  than  one  hun- 
dred dollars,  for  each  neglect ;  and  such  fine  shall  be  paid  into 
the  county  treasury,  for  the  benefit  of  common  schools  of  said 
county. 

Sec.  46.  Whenever  the  interests  of  the  district  require  it, 
the  board  of  trustees  may  establish  a  high  school,  employ  a 
principal  teacher  and  subordinate  teachers,  and  grade  the  school 
into  departments  and  classes. 


OP  DISTBICT  TAXES. 

Sec.  47.  The  board  of  trustees  of  any  district  may,  when  in  their 
judgment  it  is  advisable,  submit  to  tne  qualified  electors  of  the 
district  the  question  whether  a  tar  shall  be  raised  to  furnish 
additional  school  facilities  for  said  district,  or  to  maintain  any 
school  or  schools  in  such  district,  or  for  building  one  or  more 
school-houses,  or  for  removing  or  building  additions  to  one 
already  built,  or  for  the  purchase  of  globes,  maps,  charts,  books 
of  reference,  and  other  appliances  or  apparatus  for  teaching,  or 
for  any  or  all  these  purposes.  Such  election  shall  be  called  by 
posting  notices  in  three  of  the  most  public  places  in  the  district  for  at 
least  twenty  days.  Said  notices  snail  contain  the  time  and  place 
of  holding  the  election,  the  amount  of  money  proposed  to  be 
raised,  and  the  purpose  or  purposes  for  which  it  is  intended  to  be 
used.  The  trustees  shall  act  as  judges  to  conduct  the  election, 
and  it  shall  be  held  in  all  other  respects,  as  nearly  as  practicable, 
in  conformity  with  the  general  election  law.  At  sucn  elections, 
the  ballots  shall  contain  the  words :  "  Tax,  Yes,"  or  "  Tax,  No." 
If  a  majority  of  the  votes  cast  are  "Tax,  Yes,"  the  officers  of  the 
election  shall  certify  the  fact  to  the  district  clerk,  who  shall  at 
once  proceed  to  copy  from  the  last  assessment  roll  of  the  county  * 
assessor,  the  list  of  property  liable  to  taxation,  situated  in  or 
owned  by  residents  of  his  district,  and  shall  deliver  the  same  to 
the  board  of  trustees,  who  may  allow  him  a  reasonable  compensa- 
tion therefor,  out  of  the  proceeds  of  said  tax ;  said  compensation 
not  to  exceed  six  dollars  per  day.  The  trustees  shall,  upon  re- 
ceiving the  roll,  deduct  ten  per  cent,  therefrom  for  anticipated  de- 
linquencies, and  then  by  dividing  the  sum  voted,  together  with 
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the  estimated  cost  of  assessing  and  collecting  added  thereto,  by 
the  remainder  of  the  roll,  ascertain  the  rate  per  cent,  required, 
and  the  rate  so  ascertained  (using  the  full  cent  on  each  one  hun- 
dred dollars  in  place  of  any  fraction),  shall  be  and  is  hereby  levied 
and  assessed  to,  on,  or  against  the  persons  or  property  named  or 
described  in  said  roll ;  and  it  shall  be  a  lien  on  all  such  property 
until  the  tax  is  paid,  and  said  tax,  if  not  paid  within  the  time 
limited  within  the  next  succeeding  section  for  its  payment,  shall 
be  recovered  by  suit  in  the  same  manner  and  with  the  same  costa 
as  delinquent  territorial  and  county  taxes.  Each  district  tax  col- 
lector shall  give  a  bond  to  the  people  of  the  territory  of  Montana, 
joint  and  several  in  form,  with  similar  sureties  as  are  required  on 
other  official  bonds.  Such  bonds  shall  be  in  such  penai  sum  as 
the  trustees  may  direct,  provided  it  be  not  less  than  double  the 
amount  to  be  collected,  and  shall  be  approved  by  them.  The 
trustees,  upon  receiving  any  assessment  roll  from  the  district  clerk, 
shall  give  five  days'  notice  thereof,  by  posting  a  notice  in  three 
public  places  in  the  district,  and  shall  sit  for  at  least  one  day  as  a 
board  of  equalization,  at  such  time  and  place  as  shall  have  been 
named  in  said  posted  notices ;  and  they  shall  have  the  same  power 
as  county  boards  of  equalization  to  make  any  changes  in  said  as- 
sessment roll. 

Sec.  48.  As  soon  as  the  rate  of  taxation  has  been  determined, 
as  provided  in  the  last  preceding  section,  the  trustees  shall  certify 
the  same  to  the  county  clerk,  who  shall  extend  the  same  upon  the 
general  assessment  roll  of  the  county,  and  certify  the  same  to  the 
county  treasurer,  who  shall  proceed  to  collect  the  tax,  in  the  same 
manner  and  with  the  pame  power  and  authority  to  enforce  pay- 
ment of  the  same,  as  in  the  case  of  county  and  territorial  taxes. 
The  county  treasurer  shall  place  any  tax  so  collected  to  the 
credit  of  the  district  to  whicn  it  belongs,  and  shall  receive  as 
compensation  for  collecting  the  same  such  sum,  not  more  than 
five  per  cent,  of  the  tax  collected,  as  may  be  allowed  by  the  county 
commissioners;  said  compensation  to  be  paid  from  the  amount  of 
said  district  tax  so  collected. 


GENERAL   PROVISIONS — SCHOOL  FUNDS. 

Sec.  49.  All  county  school  moneys  apportioned  by  county 
superintendents  of  common  schools  shall  be  apportioned  to  the 
several  districts  in  proportion  to  the  number  of  school  census 
children  between  four  and  twenty-one  years  of  age,  as  shown  by 
the  returns  of  the  district  clerk,  for  tne  next  preceding  school 
year :  Frovided,  That  Indian  children,  who  are  not  living  under 
the  guardianship  of  white  persons,  shall  not  be  included  in  the 
apportionment  list. 
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Sec.  60.  County  school  moneys  may  be  used  by  the  county 
superintendent  and  trustees  for  the  various  purposes,  as  authorized 
and  provided  in  this  act,  and  for  no  other  purpose. 

Sec.  51.  No  school  district  shall  be  entitled  to  receive  any 
apportionment  of  county  school  moneys,  unless  the  teachers  em- 
ployed in  the  schools  of  such  districts  shall  hold  legal  certificates 
of  fitness  for  the  occupation  of  teaching,  in  full  force  and  efiect. 

Sec.  62.  No  school  district  shall  be  entitled  to  receive  any 
apportionment  of  county  school  moneys  which  shall  not  have  main- 
tained a  free  public  school  for  at  least  three  months  during  the 
next  preceding  school  year:  Provided^  That  any  new  district, 
formed  by  the  division  of  an  old  one,  shall  be  entitled  to  its  appor- 
tionment, where  the  time  that  school  was  maintained  in  the  old 
district,  before  division,  and  in  the  new  one,  after  division,  shall 
be  equal  to  at  least  three  months. 


OF   PENALTIES  AND   DISABILITIES. 

Sec.  63.  When  any  school  officer  is  superseded  by  election  or 
otherwise,  he  shall  immediately  deliver  to  his  successor  in  office, 
all  books,  papers,  and  moneys  pertaining  to  his  office ;  and  every 
such  officer  who  shall  refuse  to  do  so,  or  who  shall  wilfully  muti- 
late or  destroy  any  such  books  (or  papers)  or  any  part  thereof,  or 
shall  misapply  any  moneys  intrusted  to  him  by  virtue  of  his  office, 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine, 
in  the  discretion  of  the  court,  not  exceeding  one  hundred  dollars. 

Sec.  64.  Every  person  elected  or  appointed  to  any  office  men- 
tioned in  this  act  shall,  before  entering  upon  the  discharge  of  the 
duties  thereof,  take  an  oath  to  support  the  constitution  of  th« 
United  States,  the  organic  act  of  this  territory,  and  to  promote 
the  interests  of  education  and  faithfully  discharge  the  duties  of 
his  office,  according  to  the  best  of  his  abilities.  In  case  such 
officer  has  a  written  appointment  or  commission,  his  oath  shall  be 
indorsed  thereon,  otherwise  it  may  be  taken  orally.  In  either 
case,  it  may  be  sworn  to  before  any  officer  authorized  to  adminis- 
ter oaths ;  and  school  officers  are  hereby  authorized  to  administer 
all  oaths  relative  to  school  business,  appertaining  to  their  respec- 
tive offices,  without  charge  or  fee. 

Sec.  55.  No  school  trustee  or  other  school  officer  shall  be, 
directly  or  indirectly,  interested  in  any  contract  made  by  the 
board  of  which  he  is  a  member ;  and  any  contract  made  in  viola- 
tion of  this  provision  shall  be  null  and  void. 

Sec.  56.     All  fines  and  penalties,  not  otherwise  provided  for  in 
this  act,  shall  be  collected  by  an  action  in  any  court  of  competent 
jurisdiction,  and  shall  be  paid  into  the  county  school    fund  im- 
mediately after  collection. 
80 
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Sec.  57.  Any  parent,  guardian,  or  other  person,  who  shall 
upbraid,  insult,  or  abuse  any  teacher,  in  the  presence  of  the  school, 
shall  be  deemed  guilty  of  a  misdemeanor  and  liable  to  a  fine  of 
not  less  than  ten  dollars,  nor  more  than  than  one  hundred  dollars. 

Sec.  68.  Any  person  who  shall  wilfully  disturb  any  public 
school  or  public  school  meeting,  shall  be  guilty  of  a  misdemeanor 
and  liable  to  a  fine  of  not  less  than  ten  nor  more  than  one  huD- 
dred  dollars. 

Sec.  59.  In  case  any  district  clerk  shall  fail  to  take  the  census 
provided  in  this  act,  at  the  proper  time,  and  if,  through  such 
neglect,  the  district  shall  fail  to  receive  its  apportionment  of  school 
moneys,  said  district  clerk  shall  be  individually  liable  to  the  dis- 
trict for  the  full  amount  so  lost,  and  it  may  be  recovered  on  a  suit 
brought  by  any  citizen  of  such  district,  in  the  name  of  and  for  the 
benefit  of  the  district. 

Sec.  60.  All  cases  of  dispute  in  relation  to  school  matters,  not 
properly  belonging  to  courts  of  justice,  may  be  referred:  first,  to 
the  county  superintendent,  and  appealed  to  the  territorial  super- 
intendent, whose  decision  shall  be  final. 


MISCELLANEOUS. 

Sec.  61.  The  school  year  shall  begin  on  the  first  day  of  Decem- 
ber, and  end  on  the  last  day  of  November. 

Sec.  62.  All  printing  or  binding  required  under  this  act 
shall  be  executed  in  the  form  and  manner  and  at  the  prices  of 
qther  territorial  printing,  and  shall  be  paid  for  in  like  manner, 
out  of  the  general  fund  of  the  territory. 

Sec.  63.  This  act  shall  be  known  and  referred  to  as  the  Mon- 
tana school  law,  and  no  other  title  or  reference  shall  be  necessary. 

Sec.  64.  An  act  entitled  an  "Act  establishing  a  common 
school  system  for  the  territory  of  Montana,"  approved  February 
7,  1865,  and  an  act  to  define  the  duties  of  territorial  superintend- 
ent of  public  instruction,  approved  December  24,  1867,  and  all 
acts  or  parts  of  acts,  conflicting  with  the  provisions  of  this  act, 
are  hereby  repealed ;  but  such  repeal  shall  not  aflFect  any  legal 
proceedings  taken  or  taxes  levied  or  officers  elected  or  contracts 
made  in  accordance  with  the  provisions  of  such  repealed  acts. 

Sec.  96.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  12,  1872. 


LAWS  OF  MONTANA  TEBBITORY.  635 


CHAPTER  LXXXIX. 

STATISTICS. 
AN  ACT  to  provide  for  the  collection  of  statistics. 

Section  1.  That  it  shall  be  the  duty  of  the  territorial  auditor 
annually,  hereafter,  to  prepare  from  the  official  reports,  and  from 
whatever  other  reliable  sources  to  which  he  may  obtain  access,  as 
full,  accurate,  and  intelligible  tables  of  the  statistics  of  Montana 
as  may  be  in  his  power,  and  report  the  result  of  his  labors  to  the 
governor,  or  the  legislative  assembly,  if  in  session. 

Sec.  2.  That  in  order  to  insure  more  perfect  collection  of  the  sta- 
tistical information  contemplated  by  this  act,  it  shall  be  the  duty  of 
any  territorial  or  county  or  other  officer,  without  compensation,  to 
answer  fully  and  promptly  such  special  and  general  questions  as  the 
territorial  auditor  may  propound  in  carrying  out  tne  intention  of 
this  act. 

Sec.  3.  That  the  several  county  or  district  assessors  and 
deputy  assessors  shall  annually,  at  the  time  of  taking  the  lists  of 
personal  property  for  taxation,  take  from  each  person,  company, 
or  corporation  in  his  own  county  or  district,  a  statement  of  tne 
numbers  of  acres  he  or  they  may  have  had  the  preceding  year  in 
wheat,  rye,  barley,  corn,  oats,  and  buckwheat,  and  the  number  of 
bushels  each  proauced  the  preceding  year ;  the  number  of  bushels 
of  stone  coal  aug ;  the  number  of  pounds  each  of  butter  and  cheese 
made;  the  number  of  acres  planted  in  potatoes,  and  the  number 
of  bushels  obtained;  the  numoer  of  pounds  of  wool  shorn  the  pre- 
ceding year ;  the  number  of  acres  occupied  as  orchards,  and  the 
number  of  bushels  of  apples,  pears,  and  peaches  produced  the  pre- 
vious year ;  the  amount  paid  for  wages  the  previous  year ;  the 
gross  proceeds  of  all  mining  claims  and  quartz  lodes  the  previous 
year ;  the  number  of  births  and  deaths,  and  the  number  of  deaths 
resulting  from  natural  causes,  and  the  number  from  violence  the 
previous  year ;  the  assessor  is  hereby  authorized  to  administer  all 
oaths  necessary  to  carry  into  eflfect  the  provisions  of  this  act. 

Sec.  4.  The  assessor  shall  make  return  of  all  statistics  collected 
to  their  respective  county  clerks  at  the  same  time  they  return 
the  list  of  personal  property  for  taxation,  and  each  county  clerk 
shall  make  return  of  all  such  statistics  returned  to  his  office  to  the 
territorial  auditor,  on  or  before  November  first,  annually ;  and 
the  territorial  auditor  is  hereby  required  to  cause  to  be  printed 
and  distributed  to  the  assessors  the  blanks  necessary  to  enable 
them  to  carry  into  effect  the  provisions  of  this  act. 

Sec.  5.    This  act  shall  take  effect  from  and  after  its  passage. 

Approved  January  12,  1872. 
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CHAPTER  XC. 

BLOODED   STOCK. 

(See  ante  chapter  2.) 

AN  ACT  to  encourage  the  introduction  of  blooded  stock. 

Section  1.  That  all  thorough-bred  stallions  and  jacks,  and  all 
horned  cattle  with  pedigree  recorded  in  American  or  English  herd 
books,  and  all  imported  sheep  and  swine,  shall  be  exempt  from 
assessment  and  taxation  for  one  year  after  their  arrival  in  this 
territory ;  but  it  shall  be  the  duty  of  the  assessor  to  assess  all  such 
property  at  its  cash  value,  but  in  the  list  and  assessment  rolls  he 
shall  write  the  word  "  exempt,"  opposite  the  entry  of  all  such 
property. 

Sec.  2.  The  owner  or  owners  of  such  stallions,  jacks,  homed 
cattle,  sheep  or  swine,  shall  be  required  to  produce  to  the  assessor 
of  the  county  in  which  such  stock  is  kept,  a  certified  copy  of  pedi- 
gree or  record  of  herd  book  or  books,  as  aforesaid. 

Sec.  3.  All  acts  or  puns  of  acts  in  conflict  wi>h  this  act  be  and 
are  hereby  repealed. 

Sec.  4.     This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  December  30,  1871. 


CHAPTER   XCI. 

TERMS  OF  SUPREME  COURT. 
AN  ACT  to  prescribe  the  time  of  the  holding  of  the  terms  of  the  supreme  court 

Section  1.  That  the  terms  of  the  supreme  court  of  the  territory 
of  Montana  shall  be  held  at  the  seat  of  government  of  the  territory, 
on  the  first  Monday  in  January  and  the  second  Monday  in  August 
of  each  year. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  December  30,  1871. 
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CHAPTER  XCII. 

REPORTING  DECISIONS  OP  SUPREME  COURT. 
AN  ACT  to  provide  for  reporting  the  decisioiis  of  the  Bupreme  court. 

Section  1.  The  opinion  and  decisions  of  the  supreme  court  of 
this  territory  shall  be  reported  by  an  attorney  and  counsellor  at 
law,  appointed  by  the  judges  of  the  supreme  court,  who  shall  be  an 
officer  of  such  court  during  his  continuance  in  office. 

Sec.  2.  The  reporter  shall  make  careful  and  accurate  reports 
of  all  cases  argued  and  decided  by  the  supreme  court.  He  shall 
be  entitled  to  the  possession  of  the  original  files  in  all  cases,  for  a 
reasonable  time,  to  prepare  copies  for  publication.  The  report  of 
such  cases  shall  contain  concise  notes  of  the  points  decided,  a 
statement  of  the  facts  taken  from  the  record,  when  the  same  are 
not  fully  given  in  the  opinion  of  the  court,  the  names  of  the  coun- 
sel, and  the  opinion  of  the  court.  He  shall  publish  a  volume  of 
such  reports  as  often  as  there  is  sufficient  matter  to  form  a  volume 
of  not  less  than  six  hundred  pages. 

Sec.  3.  The  reporter  of  such  volume  shall  print  and  bind  two 
hundred  copies  of  such  edition  at  the  expense  of  the  territory : 
Provided,  That  the  same  shall  not  cost  a  sum  exceeding  twelve 
hundred  dollars,  and  the  territorial  auditor  shall  issue  to  the  re- 
porter bis  warrant  upon  the  territorial  treasurer,  for  the  price 
thereof,  as  soon  as  two  hundred  copies  of  the  reports  are  deposited 
in  his  office. 

Sec.  4.  The  reporter  shall  have  the  exclusive  copyright  of  each 
volume  as  his  own  property. 

Sec.  5.  Of  the  two  hundred  copies  deposited  with  the  territo- 
rial auditor  as  above  provided,  the  following  officers  shall  be  en- 
titled to  one  copy  of  such  volume,  to  wit,  the  governor,  secretary, 
territorial  auditor,  territorial  treasurer,  territorial  superintendent 
of  public  instruction,  the  several  judges  of  the  supreme  court,  the 
several  district  attorneys,  and  the  judges  of  probate  of  the  several 
counties.  A  sufficient  number  shall  be  sent  as  exchanges  to  the 
several  states  and  territories  of  the  union  by  the  territorial 
auditor ;  and  the  remainder  shall  be  deposited  with  the  territorial 
librarian. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  4,  1872. 
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CHAPTER  XCIIT. 

SWINE. 
AN  ACT  to  prevent  swine  from  ranning  at  large. 

Section  1.  That  hereafter  it  shall  be  unlawful  for  any  owner 
or  owners  of  swine  to  permit  the  same  to  run  at  large. 

Sec.  2.  Any  person  or  persons  violating  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined 
in  the  sum  of  ten  dollars  for  the  first  offence,  and  in  an  additional 
sum  of  twenty  dollars  for  each  subsequent  offence,  and  shall  be 
liable  in  damages  to  any  party  injured  thereby,  to  be  recovered  in 
any  court  having  competent  jurisdiction :  Provided,  That  the  pro- 
visions of  this  act  shall  not  apply  to  Missoula  County. 

Sec.  3.  That  all  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  county  treasury  for  tiie  use  and  benefit  of 
the  common  school  of  said  county. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  sixty  dap 
after  its  passage. 

Approved  December  27,  1871. 

CHAPTER  XCIV. 

COUNTY  WARRANTS. 

(See  ante  chap.  27.) 

AN  ACT  concerning  county  warrants  and  for  other  purpoeos. 

Section  1.  No  county  warrants  issued  after  the  passage  of  this 
act  shall  bear  interest. 

Sec.  2.  One-fourth  of  all  taxes  hereafter  collected  for  county 
purposes  may  be  paid  in  county  warrants,  and  no  more  than  one- 
fourth  of  the  county  tax  shall  be  paid  in  county  warrants,  whether 
they  are  in  the  person's  name  so  paying  or  not. 

Sec.  3.  All  county  bonds  hereafter  issued  in  pursuance  of  law, 
shall  bear  interest  at  a  rate  not  to  exceed  twelve  per  cent,  per 
annum. 

Sec.  4.  The  county  clerk  of  each  county  shall,  in  issuing  war- 
rants for  any  county  indebtedness,  issue  to  each  creditor  of  said 
county  the  amount  of  his  claim  in  one  or  more  warrants,  as  said 
creditor  may  elect :  Provided,  That  no  county  warrant  shall  be 
issued  for  a  sum  less  than  one  dollar,  unless  the  whole  amount  of 
any  individual  claim  may  be  less  than  that  sum. 

Sec.  5.  All  acts  and  parts  of  acts  in  any  wise  conflicting  with 
the  provisions  of  this  act  are  hereby  repealed. 

Sec.  6.  This  act  to  take  effect  and  oe  in  force  from  and  after 
its  passage. 

Approved  January  11,  1872. 


SPECIAL  LAWS,  MEMORIALS, 


AND 


JOIiNT  RESOLUTIONS. 


AN  ACT  to  amend  an  act  entitled  "  An  act  to  locate  the  seat  of  government  in 
and  for  the  territory  of  Montana,"  passed  January  twenty-fourth,  eighteen  hun- 
dred and  sixty-five. 

Section  1.  That  the  seat  of  government  in  and  for  the  territory  of 
Montana  be,  and  the  same  is,  hereby  located  at  the  town  of  "  Deer 
Lodge  City,"  in  Deer  Lodge  County,  Montana  Territory. 

Sec.  2.  That  the  question  of  locating  the  seat  of  government 
in  and  for  Montana  Territory  shall  be  submitted  to  a  vote  of  the 
qualified  voters  of  the  territory  at  the  annual  election  to  be  holden 
on  the  first  Monday  in  August,  A.  D.,  eighteen  hundred  and 
seventy-two. 

Sec.  3.  If  a  majority  of  all  the  votes  cast  shall  designate  the 
town  of  Deer  Lodge  City  as  the  seat  of  government,  it  shall,  by 
proclamation  of  the  governor,  be  so  declared,  or  if  a  majority  so 
voting  shall  designate  Virginia  City,  Madison  County,  Montana 
Territory,  the  governor,  by  his  proclamation,  shall  so  declare  it, 
and  the  place  naving  a  majority  of  the  votes  cast  shall  be  the 
seat  of  government  of  the  territory. 

Sec.  4.  The  ballots  shall  be  headed,  "  For  the  Seat  of  Govern- 
ment of  Montana  Territory,"  and  the  elector  shall  write,  or  cause 
to  be  written  or  printed,  under  said  caption,  the  name  of  the  place 
he  desires  to  vote  for. 

Sec.  5.  That  all  acts  and  parts  of  acts  in  any  way  conflicting 
with  the  provisions  of  this  act  be,  and  the  same  are,  hereby  re- 
pealed. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12,  1872. 
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AN  ACT  to  provide  for  the  redemption  of  the  funded  deht  of  Lewis  and  Clark 

County. 

Section  1.  The  county  commissioners  of  the  county  of  Lewis 
and  Clark  are  hereby  authorized  to  issue  bonds  to  the  amount  of 
fifteen  thousand  dollars  in  accordance  with  the  provisions  of  this 
act. 

Sec.  2.  The  bonds  authorized  to  be  issued  by  the  preceding 
section  shall  bear  interest  at  a  rate  not  to  exceed  fifteen  per  cent. 

Eer  annum,  and  shall  be  of  the  denomination  of  one  hunared,  five 
undred,  and  one  thousand  dollars  each,  in  the  discretion  of  the 
board,  and  shall  be  signed  by  the  chairman  of  the  board  of  county 
commissioners  and  the  county  treasurer,  and  shall  be  sealed  and 
countersigned  by  the  county  clerk. 

Sec.  3.  The  provisions  of  an  act  approved  November  22, 1867, 
entitled  "An  act  to  authorize  the  county  commissioners  of  the 
several  counties  of  the  territory  of  Montana  to  fund  the  debt  of 
their  respective  counties,"  so  far  as  they  do  not  conflict  with  the 
provisions  of  this  act,  shall  be  applicable  to  the  bonds  authorized 
to  be  issued  in  section  one  of  this  act. 

Sec.  4.  The  county  commissioners  of  the  county  of  Lewis  and 
Clark  shall  cause  to  be  advertised  in  one  newspaper  of  said 
county,  for  so  lone  a  time  as  may  be  necessary,  a  notice  to  the 
effect  that  they  will  sell  to  the  highest  bidder  the  said  fifteen  thou- 
sand dollars  of  bonds,  or  so  much  thereof  as  may  be  necessary  for 
the  purposes  of  this  act. 

Sec.  0.  The  proceeds  of  the  sale  of  said  bonds  shall  be  applied 
to  the  redemption  and  payment  of  the  bonds  of  said  county  now 
outstanding  and  unpaid,  and  which  will  become  due  in  the  months 
of  February  and  May,  in  the  year  one  thousand  eight  hundred  and 
and  seventy-two. 

Sec.  6.  All  bonds  which  may  hereafter  be  issued,  as  well  as 
the  bonds  authorized  to  be  issued  under  the  provisions  of  this  act, 
by  the  county  commissioners  of  the  county  of  Lewis  and  Clark, 
shall  be  issued  strictly  in  (conformance)  with  the  provisions  of 
section  six  of  an  act  entitled  "An  act  to  authorize  the  county  com- 
missioners of  the  several  counties  of  the  territory  of  Montana  to 
fund  the  debt  of  their  respective  counties." 

Sec.  7.  All  bonds  hereafter  issued  by  the  board  of  county 
commissioners  of  said  county,  in  pursuance  of  any  law,  shall  bear 
interest  at  a  rate  not  to  exceed  fifteen  per  cent,  per  annum,  said 
rate  to  be  fixed  by  said  board. 

Sec.  8.  This  act  shall  take  eflFect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  11,  1872. 
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AN  ACT  aathorizing  the  county  commissioners  of  Missoula  County^  to  levy  a 
special  tax  for  the  purpose  of  building,  buying,  and  repairing  bridges. 

Section  1.  That  the  county  commissioners  of  Missoula  County 
be,  and  they  are  hereby,  authorized  to  levy  a  special  tax,  not  to 
exceed  five  (5)  mills  on  the  dollar,  for  the  term  of  three  years, 
upon  all  property  in  said  county  liable  to  taxation,  for  the  purpose 
of  building,  Duying,  and  repairing  bridges  in  said  county,  ana  for 
such  other  purpose  as  is  hereafter  mentioned :  Provided,  That  not 
more  than  three  thousand  five  hundred  dollars  of  the  tax  collected 
under  the  provisions  of  this  act  shall  be  expended  for  the  purpose 
of  building  a  bridge  across  the  Hell  Gate  lliver,  at  or  near  Mis- 
soula Mills,  in  said  county. 

Sec.  2.  That  the  said  commissioners  be,  and  they  are  hereby, 
authorized  to  purchase  any  or  all  toll  roads  or  toll  bridges  in  said 
county :  Provided,  That  said  board  of  commissioners  shall  deem 
such  purchases  conducive  to  the  interest  of  the  people  of  said 
county. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  December  30,  1871. 


AN  ACT  for  the  relief  of  Missoula  County. 

Section  1.  That  in  the  next  settlement  by  the  treasurer  of 
Missoula  County  with  the  treasurer  of  the  territory,  the  treas- 
urer of  the  territory  shall  credit  said  Missoula  County  (with  the) 
sum  of  eight  hundred  and  fifty  dollars,  the  same  as  if  on  such 
settlement  or  settlements  such  county  treasurer  had  actually  paid 
the  same ;  and  the  said  county  treasurer  shall  transfer  that  sum 
of  money  from  the  territorial  to  the  county  fund  thereof,  and  shall 
be  liable  for  the  same  thereafter,  the  same  as  if  it  was  collected  as 
county  fund. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  12,  1872. 


AN  ACT  to  provide  for  the  pay  of  the  memben,  officers,  and  employees  of  the 

legislative  assembly  of  the  territory  of  Montana. 

Section  1.    The  per  diem  of  members,  officers,  and  employees 
of  the  legislative  assembly,  in  addition  to  the  compensation  now 
81 
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provided  by  the  Government  of  the  United  States,  is  hereby  fixed 
as  follows  :  to  each  member  of  the  assembly,  the  sum  of  six  dol- 
lars per  day ;  to  each  chief  clerk,  the  sum  of  six  dollars  per  day ; 
to  each  assistant  clerk,  the  sum  of  six  dollars  per  day ;  to  each 
enrolling  clerk,  the  sum  of  five  dollars  per  day ;  to  each  engrossing 
clerk,  the  sum  of  five  dollars  per  day ;  to  each  additional  assistant 
clerk,  when  necessary  to  employ  such,  the  sum  of  six  dollars  per 
day  ;  to  clerk  of  a  committee,  when  necessary  to  employ  such,  the 
sum  of  five  dollars  per  day ;  to  each  sergeant-at-arms,  the  sum  of 
five  dollars  per  day ;  to  each  fireman,  the  sum  of  five  dollars  per 
day  ;  to  eacn  door-keeper,  the  sum  of  five  dollars  per  day ;  to  each 
page,  the  sum  of  three  dollars  per  day ;  to  each  cnaplain,  the  sum 
of  two  and  one-half  dollars  per  day :  Provided,  That  for  each  dol- 
lar which  the  United  States  taay  hereafter  add  to  the  sum  which 
it  now  or  may  hereafter  provide  for  any  of  the  members,  officers, 
or  employees  named  herein,  the  sum  of  one  dollar  shall  be  deductod 
from  the  sum  herein  provided  to  be  paid  to  such  member,  officer, 
or  employee,  out  of  the  territorial  treasury. 

Sec.  2.  The  sums  appropriated  in  the  first  section  of  this  act 
shall  be  due  and  payable  to  the  members,  oflicers,  and  employees 
therein  named  at  the  end  of  each  week  of  the  several  sessions  of 
the  legislative  assembly,  out  of  any  moneys  not  otherwise  appro- 
priated ;  and  the  territorial  auditor  shall  issue  his  warrant  on  the 
territorial  treasurer,  in  accordance  herewith. 

Sec.  3.  That  all  acts  and  part  of  acts,  providing  any  additiooal 
or  extra  compensation  to  any  appointee  of  the  United  States 
government,  to  be  paid  out  of  the  treasury  of  this  territory,  be, 
and  the  same  are,  hereby  repealed. 

Sec.  4.  That  an  act  entitled  "  An  act  to  provide  increased 
compensation  to  officers  in  this  territory,"  approved  January  24, 
1865,  and  all  acts  and  parts  of  acts  amendatory  thereof,  and  all 
acts  and  parts  of  acts  in  conflict  with  the  provisions  of  this  act, 
be,  and  the  same  are,  hereby  repealed. 

Sec,  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  8,  1872. 


AN  ACT  to  provide  for  the  compensation  of  Newton  Dickenson  for  services  ren 

dered  the  territory  of  Montana. 

Section  1.  There  shall  be,  and  is  hereby  appropriated  out  of 
the  territorial  treasury,  the  sum  of  one  thousand  dollars  to  New- 
ton Dickenson,  for  money  expended  in  the  pursuit,  recapture,  and 
recommitment  to  jail  of  territorial  prisoners,  Sam  Hughes,  Chas. 
Littlefield,  and  James  Thompson,  wno  escaped  from  jail  at  Deer 
Lodge    City,  February    twenty-fourth,   eighteen    hundred   and 
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seventy-one;  and  James  0.  Earp,  county  prisoner,  who  escaped  at 
the  same  time,  and  was  recaptured  and  recommitted  to  jail. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  territorial  treasurer  for  the 
sum  named  in  the  first  section  of  this  act,  in  favor  of  Newton 
Dickenson^which  shall  be  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 


(The  foregoing  act,  having  been  presented  to  the  governor  of  the 
territory  for  his  approval,  was,  on  January  8,  1872,  returned  to 
the  council  in  which  it  originated  without  nis  approval,  and  with 
his  objections  thereto ;  the  objections  were  entered  at  large  upon 
the  journal  of  the  council.  The  vote  by  which  the  bill  was  passed 
was  reconsidered,  and  on  the  question,  "Shall  this  bill  pass,  the 
objections  of  the  governor  to  the  contrary  notwithstanding,"  it  was 
passed  by  a  two-thirds  vote  of  the  council.  The  act  was  then 
immediately  sent  to  the  house  of  representatives,  together  with 
the  objections  of  the  governor ;  the  vote  by  which  the  act  was 
passed  by  the  house,  was  then  reconsidered,  and  upon  the  ques- 
tion, ''  Shall  this  bill  pass,  the  objections  of  the  governor  to  the 
contrary  notwithstaucting,''  it  was  also  passed  by  a  two-thirds 
vote  of  the  house.) 


AN  ACT  to  amend  an  act  entitled  "  An  act  to  aathorize  George  Roff  and  John 
A.  Creigbton  and  their  associates  to  establish  and  maintain  a  toll  road  and 
bridge  in  Beaver  Head  County"  approved  December  3,  A.  D.  1866. 

Section  1.  That  section  third  of  an  act  entitled  ''An  act  to 
authorize  Georce  Boff  and  John  A.  Greighton  and  their  associates 
to  establish  and  maintain  a  toll  road  and  bridge  in  Beaver  Head 
County/'  approved  Deoember  3,  eighteen  honored  and  sixty-eiz, 
be,  and  is  hereby,  amended  so  as  to  read  as  follows :  That  said 
parties  shall  have  the  right  to  establish  but  one  toll  gate  on  said 
route,  to  include  road  and  bridge,  said  toll  gate  shall  be  estab- 
lished at  some  point  on  said  road,  not  to  exceed  five  miles  from  the 
point  where  said  bridge  crosses  the  Big  Hole  River. 

Sec  2.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

Approved  January  12,  1872. 
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AN  ACT  to  provide  for  compensation  of  code  commission. 

Section  1.  There  is  hereby  appropriated  out  of  the  territorial 
treasury  the  sum  of  six  thousana  dollars  for  full  com]i^Dsation  of 
said  commissiouers,  and  the  territoral  auditor  is  hereby  authorized 
and  directed  to  draw  his  warrant  for  said  amount  on  the  territo- 
rial treasurer  as  follows,  to  wit :  One  warrant  for  the  sum  of  two 
thousand  dollars  in  favor  of  the  said  H.  L.  Warren ;  one  warrant 
for  the  sum  of  two  thousand  dollars  in  favor  of  the  said  Hiram 
Knowles,  and  one  warrant  for  the  sum  of  two  thousand  dollars  in 
favor  of  the  said  G.  G.  Symes,  payable  out  of  any  moneys  in  the 
territorial  treasury  not  otherwise  appropriated  by  law. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  12, 1872. 


AN  ACT  to  provide  for  the  compensation  of  Louis  McMurtry,  for  services  ren- 
dered as  deputy  district  attorney ;  and  as  attorney  under  the  appoinimeDt  of 
the  court,  for  the  second  judicial  district,  territory  of  Montana. 

Section  1.  There  shall  be,  and  is  hereby,  appropriated  out  of 
the  territorial  treasury  the  sum  of  eight  hundred  and  fifty-three 
dollars,  to  be  paid  to  Louis  McMurtry  for  services  rendered  as 
deputy  and  district  attorney,  under  the  appointment  of  the  court, 
for  the  second  judicial  district,  territory  of  Montana,  from  February 
1  to  August  28,  A.  D.  1871. 

Sec.  2.  The  territorial  editor  is  hereby  authorized  and  instructed 
to  draw  his  warrant  on  the  territorial  treasurer  for  the  sum  named 
in  the  first  section  of  this  act,  in  favor  of  Louis  McMurtry,  to  be 
paid  out  of  any  money  in  the  treasury  not  otherwise  appropriated: 
Providedf  That  the  auditor  shall  not  draw  the  warrant  mentioned 
in  this  section  to  the  said  Louis  McMurtry,  until  the  said  Louia 
McMurtry  shall  procure  and  file  with  said  auditor  a  written  re- 
lease of  W .  B.  Harrison  of  all  claims  against  the  territory  of  Mon- 
tana for  salary  as  district  attorney  of  the  second  judicial  district 
from  February  1  to  August  28,  1871. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  aft«r 
its  passage. 

Approved  January  10,  1872. 
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AN  ACT  to  provide  compensation  to  A.  M.  S.  Carpenter  for  services  rendered  to 

the  territory  of  Montana. 

Section  1.  There  shall  be,  and  is  hereby,  appropriated  out  of 
the  territorial  treasury,  the  sum  of  two  hundrea  ana  forty-one  and 
twelve  one  hundredths  ($241  12)  dollars  to  A.  M.  S.  Carpenter,  for 
services  rendered  to  the  territory  of  Montana  as  superintend- 
ent of  public  instruction,  from  the  Ist  day  of  July,  1867,  to  the 
23d  day  of  December,  A.  D.  1867,  inclusive. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  his  warrant  on  the  territorial  treasurer  for  the 
sum  named  in  the  first  section  of  this  act,  in  favor  of  A.  M.  S. 
Carpenter,  which  shall  be  paid  out  of  any  money  in  the  treasury 
not  otherwise  appropriated. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  January  12,  1872. 


AN  ACT  for  the  relief  of  W.  L.  Steele. 

Section  1.  That  the  territoral  auditor  is  hereby  authorized  to 
issue  a  territorial  warrant  for  one  hundred  and  ninety-two  dollars, 
in  lieu  of  warrant  number  1194,  issued  to  W.  L.  Steele,  Novem- 
ber 17,  1871,  and  presented  and  registered  on  the  same  day,  and 
accidentially  burned  on  the  30th  day  of  November,  A.  D.  1871 ; 
said  warrant  to  take  the  place  of  such  original  warrant  in  the 
order  of  registration  and  payment. 

Sec.  2.     This  act  shall  take  effect  on  approval  by  the  governor. 

Approved  December  16,  1871. 


COUNCIL  JOINT  MEMORIAL 
Relating  to  increase  of  salaries  of  federal  officials  of  the  territory,  dtc. 

To  the  honorable,  the  senate  and  house  of  representatives  of  the 

United  States,  in  congress  assembled  : 

Your  memorialists,  the  council  and  house  of  representatives  of  the 
territory  of  Montana,  most  respectfully  represent,  that  the  salaries 
now  provided  by  the  laws  of  the  United  States  for  officers  of  this 
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territory,  are  inadequate,  in  consequence  of  the  eztraordinaiy 
expenses  of  travelling  and  living  in  this  t-erritory ;  that  it  is  impos- 
sible to  procure  the  services  of  competent  men  in  our  legislative 
halls,  and  the  necessary  attache  and  employ^  thereof,  for  the 
salaries  now  paid  them  by  the  government.  That,  conscious  of 
these  facts,  the  people  of  the  territory  have,  for  a  long  time,  |m>- 
vided  extra  compensation  for  a  large  portion  of  such  officers,  as 
may  be  seen  by  their  statutes.  That  the  same  has  become  a  heavy 
burden  upon  uiem. 

Wherefore,  Your  memoralists  humbly *pray,  that  the  salaries  of 
executive,  and  the  supreme  judges,  be  increased  to  five  thousand 
(dollars)  each,  per  annum.  That  the  salary  of  our  territorial  sec- 
retary be  increased  to  four  thousand  dollars  per  annum,  and  the 
salaries  of  the  members  of  our  legislature,  and  the  necessary 
attach^  and  employ^  thereof,  be  increased,  at  least,  one  hundred 
per  cent.,  and  that  pay  be  provided  for  pages,  firemen,  and  all  neces- 
sary  clerks  and  assistants.  And  your  memorialists  will  ever 
pray,  &c. 

(Note  from  the  secretary. — ^The  foregoing  joint  memorial 
having  been  presented  to  the  governor  of  the  territory  for  his  ap- 
proved, and  not  having  been  returned  by  him  to  the  house  of 
the  legislative  assembly  in  which  it  originated,  within  the  time  pre- 
scribed by  the  organic  act  of  the  territory,  has  become  a  law  without 
his  approval. 


COUNCIL  JOINT  MEMORIAL 
In  relation  to  the  leasing  of  school  lands. 

To  the  honorable,  the  senate  and  house  of  representatives  of  the 
United  States,  in  Congress  assembled  : 

Your  memorialists,  the  council  and  house  of  representatives  of 
the  territory  of  Montana,  most  respectfully  represent:  that  it 
is  very  desirable,  in  order  to  increase  the  funos  available  for 
the  support  of  the  schools  in  said  territory,  that  the  counW 
superintendents  of  common  schools,  in  the  several  organizea 
counties  of  the  territory,  be  authorized  to  lease  any  or  all  of  the 
lands  situated  in  their  respective  counties,  which  have  been  by 
act  of  congress  reserved  to  the  territory  for  school  purposes,  ex- 
cepting timber  lands,  for  terms  not  exceeding  two  years,  upon 
such  conditions,  under  such  restrictions,  and  with  such  security 
against  needless  waste  or  injury,  as  may  seem  necessary  to  your 
honorable  body.     And  your  memorialists  most  respectfully  ask, 
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in  behalf  of  the  educational  interests  of  the  territory,  for  such 
legislation  by  your  honorable  body  as  will,  under  the  proper 
safeguards,  authorize  the  execution  of  such  leases  as  aforesaid. 
Approved  January  9,  1872. 


COUNCIL  JOINT  MEMORIAL 
In  relation  to  the  Montana  militia  claims. 

To  the  honorable,  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled : 
Your  memorialists,  the  legislative  council  and  house  of  repre- 
sentatives of  the  territory  of  Montana,  respectfully  represent; 
that  the  people  of  Montana  Territory,  during  the  spring  and  sum- 
mer of  the  year  eighteen  hundred  and  sixty-seven,  furnished 
equipments,  horses,  arms,  ammunition,  and  other  articles  that 
were  necessary  to  arm,  maintain,  and  supply  a  force  of  about  five 
hundred  men,  for  a  period  of  six  months,  that  were  organized  and 
commanded  by  officials  commissioned  by  the  governor  of  Montana 
Territory ;  that  the  circumstances  under  which  these  men  were 
called  into  the  military  service  have  been  inquired  into  by  com- 
mittees of  your  honorable  bodies ;  that  the  committee  on  terri- 
tories of  the  senate  submitted  a  report  upon  February  ninth, 
eighteen  hundred  and  seventy,  which  contained  the  following 
statements : — "  The  committee  do  not  refer  to  the  services  of  the 
men  called  out  by  the  territorial  authorities,  but  only  to  the  ex- 
pense of  arms  and  supplies.  These  seem  to  have  been  furnished 
t>y  persons  in  good  faith  and  without  knowledge  of  the  want  of 
authority  to  call  out  the  militia ;  and  the  committee  recommend 
compensation  for  them.  They  think  it  would  not  be  doing  exact 
equity  to  such  persons  to  withhold  from  them  a  reasonable  in- 
demnity for  property  thus  furnished,  under  what  they  undoubtedly 
presumed  to  be  competent  authority.  They,  therefore,  herewith 
submit  a  bill  for  that  purpose.  That  the  following  law  was 
passed  by  your  honorable  bodies  and  approved  by  the  president 
of  the  United  States,  upon  July  fifteenth,  eighteen  hundred  and 
seventy.  "  That  the  secretary  of  war  be,  and  is  hereby,  author- 
ized and  required  to  ascertain,  or  cause  to  be  ascertained,  the 
amount  of  expense  necessarily  incurred  by  the  territorial  authori- 
ties of  Montana  for  arms  and  supplies  of  the  volunteer  forces 
called  out  to  suppress  Indian  hostilities  in  the  territorv  of  Mon- 
tana in  the  year  eighteen  hundred  and  sixty-seven ;  and  report  to 
congress,  at  the  next  session,  the  names  of  persons  entitled  to 
relief,  togeth^p  with  a  statement  of  the  facts  and  sums  upon  which 
such  report  may  be  based."  That  the  secretary  of  war  thereupon 
appointed  Colonel  James  A.  Hardie,  United  States  army,  to  ascer- 
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tain  the  amount  specified  in  this  law;  that  said  Hardie  made 
a  thorough  investigation  of  the  expense  necessarily  incurred  in 
furnishing  said  arms  and  supplies  of  said  five  hundred  men;  and 
has  submitted  an  impartial  report  thereon,  in  which  the  demands 
of  all  persons  interested  and  tne  national  government  have  been 
justly  examined  and  decided ;  and  that  the  said  Hardie  recom- 
mended your  honorable  bodies  to  pay  certain  persons  the  amount 
that  he  found  that  they  had  expended  in  good  faith ;  wherefore 
your  memorialists  pray,  that  an  appropriation  may  be  made  by 
your  honorable  bodies  to  pay  said  amount,  in  accordance  with  the 
report  of  said  Hardie. 

Approved  January  12,  1872. 


COUNCIL  JOINT   MEMORIAL 

In  relation  to  the  setting  apart  of  the  Yellow  Stone  Lake,  <&c.,  as  a  national 

park,  &c. 

To  the  honorable,  the  senate  and  house  of  representatives  of  the 

United  States,  in  congress  assembled  : 

Your  memorialists,  the  legislative  council  and  house  of  repre- 
sentatives, composing  the  legislative  assembly  of  the  territory  of 
Montana,  would  respectfully  represent  to  your  honorable  bodies 
that  a  small  portion  of  the  territory  of  Wyoming,  as  now  consti- 
tuted, in  its  extreme  north-west  corner,  is  separated  from  the 
main  portion  of  the  territory  by  the  almost  impassable  ranges  of 
mountains  that  divide  the  head  waters  of  the  Madison  from  those 
of  Snake  Eiver  on  the  south,  connecting  with  those  dividing  the 
waters  of  the  Yellow  Stone  from  those  of  Big  Horn  and  Wind 
rivers  on  the  east ;  that  this  portion  of  Wyoming  is  only  accessi- 
ble from  the  side  of  Montana,  contains  the  heads  of  streams  whose 
courses  lie  wholly  in  Montana,  while,  through  the  enterprise  of 
citizens  of  Montana,  it  has  been  thoroughly  explored,  ana  its  in- 
numerable and  magnificent  array  of  wonders  in  geysers,  boiling 
springs,  mud  volcanoes,  burning  mountains,  lakes,  and  waterfalls 
brou^t  to  the  attention  of  the  world.  Your  memorialists  would, 
therefore,  urge  upon  your  honorable  bodies  that  the  said  portion 
of  Wyoming  Territory  be  ceded  to  Montana,  beginning  at  the  place 
where  the  one  hundred  and  eleventh  meridian  of  longitude  crosses 
the  summit  of  the  main  range  of  the  Eocky  Mountains,  in  the 
southern  boundary  line  of  Montana,  thence  alone  the  summit  of 
the  Rocky  Mountains,  opposite  to  the  head  of  the  Yellow  Stone 
River  on  one  side  and  the  head  of  Wind  River  on  the  other  side, 
thence  in  a  northerly  direction  along  the  summit  of  the  divide, 
between  the  waters  of  the  Yellowstone  River  and  the  waters  of 
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Wind  River,  Grey  Bull  River,  StiDking  River,  and  Clark's  Fork 
River,  to  where  said  divide  crosses  the  forty-fifth  parallel  of 
latitude. 

Your  memorialsta  would  further  urge,  that  the  above  described 
district  of  country,  with  so  much  more  of  the  present  territory  of 
Montana  as  may  be  necessary  to  include  the  Lake,  Great  Falls, 
and  CaSon  of  the  Yottowstone,  the  Great  Basin  of  the  Madison, 
with  its  associated  boiling,  mineral,  and  mud  sprines,  as  may  be 
determined  from  the  surveys  made  by  Prof.  Hayden  and  party 
tlie  past  season,  or  to  be  determined  by  surveys  hereafter  to  be 
made,  be  dedicated  and  devoted  to  pubUc  use,  resort,  and  recrea- 
tion for  all  time  to  come  as  a  great  national  park,  under  eucb  care 
and  restrictions  as  to  your  honorable  bodies  may  seem  best  cal- 
culat-ed  to  secure  the  ends  proposed. 

And  your  memorialiste  will  ever  humbly  pray,  &c. 

Approved  January  12,  1872. 


COUKCIL  JOINT  MEMORIAL 

In  TelatioQ  U>  a  grant  of  public  knda  in  aid  of  a  territorial  Qnivenity,  &e. 
To  the  honorable,  the  senato  and  house  of  representatives  of  the 

United  States,  in  congress  assembled ; 

Your  memorialists,  the  legislative  council  and  house  of  repre- 
sentatives, composing  the  legislative  assembly  of  the  territory  of 
Montana,  would  respectfully  urge  upon  your  early  attention  and 
favorable  consideration,  the  situation  and  necessities  of  this  dis- 
tant territory,  in  respect  to  its  total  lack  of  higher  educational 
advantages.  Our  population  is  widely  scattered,  except  in  a  few 
favored  localities,  wnile  moat  of  them  are  struggling  under  heavy 
burdeos  of  expense  and  taxation,  incident  to  founding  new  homes 
in  a  wilderness  and  setting  in  motion  the  wheels  of  local  govern- 
ment. Yet,  conscious  that  the  present  and  future  welfare  of  Mon- 
tana, its  productive  capacities,  its  rapid  and  healthy  development, 
its  freedom  from  pauperism  and  crime,  depend  upon  the  education 
of  its  citizens,  and  those  who  are  to  become  such  by  the  time  we 
may  seek  admission  to  the  Union  as  a  aiAte,  our  people  have 
zealously  adopted  the  principle  of  universal  education,  and  have 
enacted  laws  to  carry  the  same  into  effect.  The  burdens  necessary 
to  give  a  common  school  n  the 

limits  of  the  territory  they  lingly 

bear,  but  they  feel   the  nee  i  sup- 

ply its  teachers  and  aSbrd  ti  i  pro- 

fessions, and  especially  to  i  them- 

selves to  developing  tne  bes  :al  re- 

sources of  this  territory. 
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The  heavy  outlay  necessary  to  supply  anything  adequate  to 
their  wants  in  this  respect  impels  them,  through  us,  to  ask  that 
you  will,  in  accordance  with  your  beneficent  policy,  heretofore  so 
generally  and  generously  applied  in  grants  of  public  lands  for 
universities  and  agricultural  colleges  in  other  states  and  territories, 
make  a  similar  grant  to  Montana,  proportioned,  not  only  to  its 
necessities,  but  to  its  large  capacities  ana  future  prospects,  under 
such  restrictions  as  to  custody  and  disposition  of  lands  and  the 
funds  arising  therefrom  as  your  wisdom  may  suggest. 

And  so  your  petitioners  will  ever  humbly  and  hSpefuUy  pray. 

Approved  January  12,  1872. 


COUNCIL  JOINT  RESOLUTION 

Appropriating  money  for  the  payment  of  the  officers,  pro  tempore,  in  the  tempo- 
rary organization  of  the  council  and  house. 

Resolved  by  the  council,  the  house  concurring.  That  there  be, 
and  is  hereby,  appropriated  out  of  the  territorial  treasury,  from 
any  moneys  not  otherwise  appropriated,  the  following  sums  of 
money,  to  the  following  namea  persons,  for  services  as  officers,  pro 
tem.f  in  the  temporary  organization  of  the  council  and  house  of 
representatives  of  the  seventn  legislative  assembly  of  the  territory 
of  Montana,  to  wit :  To  A.  M.  S.  Carpenter,  chief  clerk  of  the 
council,  twenty-two  dollars ;  to  E.  E.  Arick,  assistant  clerk  of  the 
council,  twenty-two  dollars ;  to  John  Thompson,  sergeant-at-arms 
of  the  council,  eighteen  dollars ;  to  H.  J.  Johnson,  fireman  of  the 
council,  twenty-four  dollars ;  to  M.  D.  Post,  doorkeeper  of  the 
council,  fourteen  dollars ;  to  Benjamin  Ezekiel,  chief  clerk  of  the 
house,  twenty-two  dollars ;  to  H.  C.  Wilkinson,  sergeant-at-arms 
of  the  house,  eighteen  dollars ;  and  to  Thomas  Bennett,  fireman 
of  the  house,  twenty-four  dollars.  And  that  the  territorial  auditor 
be  instructed  to  draw  his  warrants  on  the  territorial  treasurer 
for  the  several  sums  above  specified. 

Approved  December  12,  1871. 


COUNCIL  JOINT   RESOLUTION 
Appointing  joint  committee  to  call  for  report  of  code  commission. 

Resolved  by  the  council,  the  hov^e  concurring,  That  a  joint  com- 
mittee, one  from  feach  house,  be  appointed  to  call  upon  the  com- 
mission created  by  council  joint  resolution  number  two,  passed 
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January,  1870,  for  the  purpose  of  revising,  classifying,  and  codi- 
fying the  general  laws  of  this  territory,  and  request  an  immediate 
report  to  the  legislative  assembly  of  the  result  of  their  labors. 
Approved  January  12, 1872. 


COUNCIL  JOINT  RESOLUTION 

Relating  to  the  employment  of  clerks  by  the  committees  of  wa^s  and  means  and 

jadiciary  of  the  council  and  house  of  representatives. 

Heaolved  hy  the  council,  the  house  concurring,  That  the  commit- 
tees of  ways  and  means  and  judiciary  of  the  council  and  house, 
respectively,  be  authorized  to  employ  the  services  of  a  clerk,  if 
necessary,  for  the  business  of  such  committees ;  and  that  there  be, 
and  hereby  is,  appropriated  out  of  any  money  in  the  treasury,  not 
otherwise  appropriated,  the  sum  of  twelve  dollars  each,  per  day, 
for  the  compensation  of  such  clerks :  Provided,  That  the  clerks 
appointed  as  above  provided  shall  receive  pay  only  for  the  time 
they  are  actually  employed  in  the  service  of,  or  under  direc- 
tions of,  such  committees.  And  it  shall  be  the  duty  of  the  chair- 
men of  the  committees  employing  such  clerks  to  give  them  their 
certificate,  stating  the  time  that  such  clerk  has  been  actually  em- 
ployed ;  and  such  certificate  shall  be  a  sufficient  voucher  for  the 
auditor  of  the  territory,  upon  which  to  draw  his  warrant  on  the 
treasurer  for  such  amount. 

Approved  December  19,  1871. 


COUNCIL  JOINT  RESOLUTION 

Authorizing  the  committees  on  printing  of  the  council  and  house  of  representatives 

to  contract  for  necessary  printing. 

"Whereas,  It  appears  that  the  compensation  allowed  by  the 
general  government  for  printing,  for  the  legislative  assembly,  is 
insufficient  to  enable  the  secretary  to  have  the  same  done  in  a 
prompt  and  proper  manner ;  therefore,  be  it 

Resolved  by  tht  council,  the  house  concurring  herein,  That  the 
committees  on  printing  of  the  house  of  representatives  and  council 
be,  and  are  hereby,  authorized  to  contract,  at  the  cheapest  rate, 
for  the  necessary  printing  for  the  present  session,  of  bills  and  re- 
ports of  officers,  and  that  such  contract  shall  relate  only  to  excess 
of  cost  of  such  printing  above  the  amount  authorized  to  be  paid 
therefor  by  the  secretary  of  the  territory. 

Approved  December  16, 1871. 
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COUNCIL   JOINT  RESOLUTION 

Relating  to  the  binding  of  the  laws  of  the  seventh  session  of  the  legislature  of 

Montana. 

Whereas,  The  secretary  of  Montana  is  authorized  by  instruc- 
tions from  the  department  of  the  treasury  to  cause  to  be  published, 
in  book  form,  one  thousand  copies  of  the  (laws  of  the)  present  session 
of  the  legislative  assembly  of  Montana,  two  hundred  and  fifty  copies 
of  which,  only,  he  is  authorized  to  have  bound  in  law  calf,  and  the 
balance  to  be  bound  in  paper  covers.  And,  whereas,  Considering 
that  the  volume  to  be  published  is  to  contain,  in  a  compact  and 
codified  form,  all  the  laws  of  the  territory  now  in  force,  it  is  import- 
ant that  all  said  volumes  be  substantially  bound  in  law  calf.  And, 
whereas,  It  is  considered  that  the  sum  of  five  hundred  and  sixty- 
two  dollars  ($662.60)  fifty  cents,  in  addition  to  what  is  allowed  by 
the  federal  government,  will  procure  all  of  said  copies  to  be  bouna 
in  law  calf;  now,  therefore,  be  it 

Resolved  hy  the  legislative  council  of  the  territory  of  Montana^ 
the  hxmse  concurring^  That  upon  its  appearing  to  the  auditor  of  the 
territory  of  Montana  that  the  secretary  has  ca'ised  to  be  bound  in 
law  calf  seven  hundred  and  fifty  copies  of  said  laws,  in  addition  to 
those  authorized  to  be  so  bound  at  (the)  expense  of  the  federal  gov- 
ernment, he  be,  and  is  herebv,  authorized  and  directed  to  issue  war- 
rants upon  the  treasury  of  the  territory  of  Montana,  in  the  sum  of 
five  hundred  and  sixty-two  dollars  and  fifty  cents,  in  the  form  of, 
and  to  draw  the  interest  prescribed  in,  warrants  on  the  treasury  of 
the  territoiT  in  other  cases. 

Approved  January  12,  1872. 


COUNCIL  JOINT  RESOLUTION 
Making  an  appropriation  to  G.  F.  Cope,  for  printing. 

Resolved  hy  the  couneiZ,  the  house  of  representatives  concurring^ 
That  there  be,  and  is  hereby,  appropriated  out  of  the  territorial 
treasury,  from  any  money  not  otherwise  appropriated,  to  G.  F. 
Cope,  for  printing,  as  per  contract  with  the  printing  committees 
of  the  council  and  house  of  representatives  of  the  seventh  legisla- 
tive assembly  of  the  territory  of  Montana,  the  sum  of  thirteen 
hundred  and  fifty-seven  dollars;  and  the  territorial  auditor  is 
hereby  directed  to  draw  his  warrant  on  the  treasurer  for  said 
amount. 

Approved  January  12, 1872. 
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COUNCIL  JOINT  RESOLUTION 
In  relation  to  the  keeping,  clothing,  and  maintenance  pf  territorial  convictB. 

Be  it  resolved,  by  the  legislative  assembly  of  the  territory  of 
Montana,  That  the  words  "one  and  one-half  dollars/'  mentioned  in 
an  act  entitled  "An  act  to  authorize  the  governor  to  contract  for 
the  keeping,  clothing,  and  maintenance  of  territorial  convicts,  and 
to  furnish  them  clothing  when  discharged,"  be  so  construed  as  to 
read,  "  one  and  one-half  dollars,  in  United  States  currency."  And 
the  territorial  auditor  is  hereby  required  to  issue  territorial  war- 
rants for  such  amounts  as  may  be  necessary  to  pay  for  such 
maintenance,  clothing,  and  keeping  of  such  convicts ;  and  the 
governor  and  auditor  are  authorised  and  required  to  sell  the 
same,  at  the  highest  price  that  can  be  obtained  therefor,  in  United 
States  currency,  and  apply  the  proceeds  of  such  sale  to  the  pay- 
ment of  all  sums  due,  or  that  may  become  due  the  United  States, 
under  the  provisions  of  said  act :  Provided,  That  the  auditor  shall 
conspicuously  put  a  notice  in  his  office  for  thirty  days  previous  to 
his  selling  such  warrants,  stating  the  amount  of  United  States 
currency  be  shall  require  at  a  given  time,  and  requesting  written 
bids  for  the  same. 

Approved  January  12, 1872. 


COUNCIL  JOINT  BESOLUTION 

As  to  act  entitled  '*  An  act  reyiuing,  re-enacting,  and  codifving  the  general  and 

permanent  laws  of  Montana  Territory. 

Resolved  by  the  councils,  the  house  of  representatives  concurring. 
That  the  act  entitled  "  An  act  revising,  re-enactine,  and  codify- 
ing (the)  general  and  permanent  laws  of  Montana  Territory,  this 
day  passed  both  houses  of  the  legiftlative  a«Hembly,  be  considered 
a8  an  enrolled  act,  and  the  president  of  the  council  and  the  speaker 
of  the  house  of  representatives  are  hereby  requested  to  sign  said 
act  as  an  enrolled  bill. 

Approved  January  12,  1872. 


Authorizing  the  s^^retary  of  th^  tf.rnUjry  if*  f\it/\i%rgt  certain  da  ties. 

Resolved  by  the  house  of  rc.frreHenUilives,  the  couneU  concurring, 
That  in  comparing  and  arranginf/  th6  cr^pies  of  the  laws  of  the 
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seventh  session  of  the  legislative  assembly  of  the  territory  of 
Montana,  the  secretary  of  the  territory  be,  and  is  hereby,  in- 
structed and  authorized  to  make  such  correction  in  the  orthogra- 
phy and  punctuation  of  the  said  copies  as  he  shall  deem  necessary 
to  complete  the  sense  of  the  laws :  Provided,  That  when  words 
and  clauses  are  inserted,  such  change  shall  be  denoted  by  enclosing 
such  words  and  clauses  in  brackets ;  and  that  as  soon  as  practica- 
ble, after  said  laws  are  printed,  the  secretary  of  the  territory  shall 
furnish,  and  he  is  hereoy  authorized  to  do  the  same,  each  mem- 
ber of  the  council  and  bouse  of  representatives  of  said  assembly, 
and  the  chief  clerk  of  each  house  and  each  county  and  territorial 
ofBcer,  with  two  copies  of  the  laws  passed  at  the  seventh  session 
of  said  assembly,  and  two  copies  each  of  the  journals  of  each  house; 
also  each  assistant  clerk,  engrossing  and  enrolling  clerk,  sergeant- 
at-arms,  door-keeper,  and  fireman  of  said  assembly,  one  copy  of 
all  the  laws  and  journals  of  both  houses :  Provided,  That  nothing 
herein  contained  shall  be  so  construed  as  to  bind  the  territory 
of  Montana  for  the  payment  of  the  printing  of  said  laws  and 
journals. 

Approved  January  8,  1872. 


HOUSE  JOINT  RESOLUTION 

To  authorize  the  joint  committee  on  enrolment  to  employ  a  clerk  or  clerks  for 

,  certain  purposes. 

Resolved  by  the  house  of  representatives,  the  council  concurring^ 
That  the  joint  committee  on  enrolment  be,  and  is  hereby,  author- 
ized to  employ  a  clerk  or  clerks,  if  found  necessary  to  assist  the 
engrossing  and  enrolling  clerks  of  either  house,  in  the  performance 
of  their  official  duties,  and  that  such  clerk  or  clerks  shall  be  al- 
lowed and  paid  the  sum  of  $12  per  day  for  services  actually  per- 
formed :  Provided,  That  mileage  to  or  from  the  capital  shall  not 
be  allowed  nor  paid  to  any  such  clerk  or  clerks  employed  by  said 
committee,  and  the  territorial  auditor  is  hereby  authorized  to  draw 
his  warrant  in  favor  of  such  clerk  or  clerks  upon  an  order  properly 
certified  to  by  the  members  of  said  joint  committee,  and  said  joint 
committee  shall,  immediately  after  issuing  such  certificate  to  such 
clerk  or  clerks,  report  the  fact  to  their  respective  houses,  stating 
the  time  such  clerk  or  clerks  have  been  employed  and  the  amount 
for  which  such  certificate  has  been  issued. 

Approved  January  4,  1872. 
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HOUSE  JOINT  RESOLUTION 
Id  relation  to  pay  for  newspapers. 

Sesolved  bv  the  house,  the  council  concurring,  That  the  auditor 
be,  and  he  is  nereby,  authorized  to  draw  his  warrants,  one  in  favor 
of  G.  F.  Cope  for  the  sum  of  twelve  hundred  dollars  ($1200),  one 
in  favor  of  Fisk  &  Bro.  for  the  sum  of  two  hundred  and  sixteen 
dollars,  one  in  favor  of  Kerley,  Smith,  McQuaid  &  Co.  for  the  sum 
of  twenty-three  dollars  and  ninety  cents,  one  in  favor  of  Jas.  H. 
Mills  for  the  sum  of  twenty-three  dollars  and  ninety  cents,  and 
one  in  favor  of  Wilkinson  &  Ronan  for  the  sum  of  two  hundred 
and  sixteen  dollars:  the  same  being  in  payment  for  (news)  papers 
furnished  the  council  and  house. 

(Tlie  foregoing  resolution,  having  been  presented  to  the  governor 
of  the  territory  for  his  approval,  was,  on  January  11,  1872,  re- 
turned to  the  house  of  representatives,  in  which  it  originated, 
without  his  approval,  and  with  his  objections  thereto ;  the  objec- 
tions were  entered  at  large  upon  the  journal  of  the  house.  The 
vote  by  which  the  resolution  was  passed  was  reconsidered,  and  on 
the  question,  "  Shall  this  resolution  pass,  the  objections  of  the  gov- 
ernor to  the  contrary  notwithstanding,"  it  was  passed  by  a  two- 
thirds  vote  of  the  house.  The  resolution  was  tnen  immediately 
sent  to  the  council,  together  with  the  objections  of  the  governor ; 
the  vote  by  which  the  resolution  was  passed  by  the  council  was 
then  reconsidered,  and  upon  the  question,  "  Shall  this  resolution 
pass,  the  objections  of  the  governor  to  the  contrary  notwithstand- 
ing," it  was  also  passed  by  a  two-thirds  vote  of  the  council. 


HOUSE  JOINT  RESOLUTION 
OrantiDg  the  governor  certain  powers. 

Resolved  by  the  house,  the  council  concurring.  That  the  executive 
of  this  territory  be  requested  to  ascertain  if  the  authorities  of 
Idaho  Territorv  are  responsible  for  any  part  of  the  costs  made  in 
the  case  of  Mallewelle  and  others  for  the  murder  of  AUord,  in 
Idaho  Territory  in  1870,  arrested  in  Missoula  County,  Montana 
Territory,  and  delivered  up  to  the  authorities  of  Idaho  by  the 
sheriff  of  Missoula  County,  according  to  the  order  of  Gov.  f  otts, 
issued  October  3,  1870,  and  in  case  said  executive  shall  find  any 
such  money  due  this  territory  he  is  hereby  authorized  to  collect 
the  sam©  for  the  benefit  of  the  treasury  of  this  territory. 

Approved  January  12,  1872. 
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HOUSE  JOINT  RESOLUTION 
Belating  to  auditor's  and  treasurer's  reports  and  accounts. 

Be  it  resolved  hy  ike  house  of  representatives  of  the  territory  of 
Montana  J  the  council  concurring^  That  the  auditor  of  the  territory' 
of  Montana  is  hereby  authorized  and  required  to  have  printed, 
for  the  use  of  the  legislative  assembly,  five  hundred  copies,  each, 
of  the  reports  of  the  auditor  and  treasurer,  and  to  draw  his  war- 
rant on  the  treasurer  for  the  expense  incurred  in  printing  the 
same. 

That  the  committees  already  appointed  by  the  house  and  coun- 
cil to  examine  and  report  upon  the  auditor's  and  treasurer's  books, 
constitute  a  joint  committee  for  that  purpose,  and  said  committee 
shall  examine  and  report  upon  said  books  and  accounts,  including 
the  books  and  accounts  of  the  territorial  treasurer,  and  said  ex- 
amination and  report  shall  embrcu^e  all  accounts  of  said  officers 
since  the  report  made  by  the  joint  committee  of  ways  and  means 
of  the  council  and  house  of  representatives  of  the  legislative 
assembly,  at  their  sixth  session ;  and  that  said  joint  select  com- 
mittee is  hereby  empowered  to  send  for  books,  papers,  and  per- 
sons, to  administer  oaths,  and  to  employ  in  their  labors  such 
expert  accountants  as  they  shall  find  necessary  to  facilitate  their 
labors. 

Approved  December  23,  1871. 
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Complaint,  how  endorsed  and  filed  32 

8  28. 
Summons,  what  to  contain  32  Ss  30- 
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33  Ss  34—36. 
Corporations,  how  served  34  8  36. 
Minor,  how  served  31  8  36. 
Defendant  of  unsound  mind,  bow  served 

34  S  36. 

Summons  when  defendants  in  diflfereot 

counties  34  8  37. 
Written  acknowlegdment  of  service  saf- 

ficient  34  8  38. 
Service  of  defendant  refusing  lo  bear 

writ  read  34  8  39. 
Non-residents,  etc.,  how  served  34  S» 

40,  41. 
When  part  of  the  defendants  served. 

proceeding  35  S  42. 
Proof  of  service,  how    made   35  & 

43,  44. 
When  jurisdiction  deemed  acquired  3>^ 

8  45. 
Unknown     parties     interested,    bow 

brought  in  35  8  45. 
Of  the  pleadinpi  37  Ss  46—79. 
Forms  and  rufas  of  37  8  47. 
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ACTIONS,  civil,— Cbniinu^rf. 
What  pleadings  allowed  37  S  48. 
GoQnter-claims  allowed  38  Se  56,  57. 
Of  cross  demands  39  8  58. 
Defendant  may  set  up  all  defences  39 

S69. 
When  written  instrument  filed  with 

complaint  39  S  62. 
Description  of  real  estate  in  action  to 

recover  40  S  66. 
For  libel  or  slander  40  Ss  70,  71. 
What  causes  of,  may  be  united  41  S  72. 
When  defendant  may  be  arrested  44  Ss 

80.  81. 
Order  for  arrest  of  defendant  44  S  82. 
When  order  made  for  arrest  44  S  83. 
Of  the  discbarge  of  defendant  from 

arrest  48  Ss  107—115. 
In  Eeplevin  49  Ss  116—127. 
In  AUaehment  54  Ss  137—177. 
Attachments  against  boats  59  Ss  161 — 

177. 
Limitation  of.  against  boats  60  S  164. 
May  be  dismissed,  when  63  S  184. 
When  judgment  by  default  taken  32  S 

30;  38  b  53;  63S180. 
Issue  at  law  in,  tried  by  court  64  S  190. 
Issue  of  fact  in,  bow  tried  64  S  190. 
ACTIONS  for  foreclosure  of  Mortgages  92 
S  295—297. 

See  FoTtdoiurt  of  Uortgaget. 
ACTIONS   for  nuisance,  waste,  trespass 
93  Ss  293—302. 

See  Nuisance,  Waste,  Trespass. 
ACTIONS  concerning  real  estate  94  Ss 
303—312. 

See  JUal  Estate. 
ACTIONS  for  partition  of  real  property 
'.^7  Ss  313— 3o8. 

See  JUcU  Property. 
ACTIONS    for   usurpation  of   office   or 
franchise  105  Ss  3o9 — 365. 

See  Usurpation  of  Ojfice. 
ACTIONS,  of  appeals  in  106  Ss  366— 391. 

See  AppeaU,  Writ  of  Error. 
Costs  in.  how  allowed  147  Ss  545—565. 
ACTIONS  to  be  entered  in  register  by 

clerk  153  S  576. 
For  assault  and  battery,  not  maintained 

against  administrator  355  S  99. 
Measure  of  damages  upon  express  con- 
tracts 399  S  1 
For  and  against  counties  434  Ss  5 — 8. 
For  injuries  to  deceased  persons  chap. 

61  p.  561. 
ACTIONS,  eivil.  in  justices'  courts  167 

Sa  654^750. 
Dbmissal-  of,  without  prejudice  179  S 

711. 
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ACTIONS,  civil,— Cbniinued. 
When  justice  to  hear  and  determine 

179  S  713. 
Rules  of,  same  as  in  district  court  182 

S724. 

See  Justice  of  the  Peacz. 

ACTIONS,  criminal,  defined  189  S  1. 
In  what  name  prosecuted  189  S  2. 
How  prosecuted  in  probate  and  justices' 

courts  262  S  468. 

See  Trial,  Criminal. 
ACTS 

Repealed  by  civil  practice  act  187  S 

751. 
Civil  practice  act,  when  in  force  187 

S  752. 
Repealed  by  criminal  laws  314  S  192. 
Criminal  laws  in  force  314  Ss  192,  193. 
Effect  of  criminal  causes  pending  519 

S266. 
Causes  pending  governed  by   former 

525  S  267. 
ADJOURNMENT  of  trial.  65  S  194. 
Of  trial  by  justice  without  consent  177 

8  701. 
Of  trial  by  justice  on  application  177 

S702. 
Of  examination  or  trial,  criminal,  by 

justice  204  S  86 
Recognizance  and  proceeding  on  204  S 

86. 
Of  supreme  or  district  court  by  clerk 

155  S  589. 

ADMINISTERING  poison  276  Ss  42—46. 
To  domestic  animals  309  S  176. 

ADMINISTRATION 

By  whom  granted  317  S  1. 

Where  granted  317  S3. 

To  whom  granted  317  Ss  6,  7. 

Not  granted,  to  whom  317  S  8. 

Affidavit  of  applicant  for  318  Ss  14—16. 

Bond  for  319  Se  17—23. 

Newbondfor319Se24,  25. 

Form  of  letters  of  321  S  30. 

De  bonis  non  321  S  31. 

Revocation  of  letters  321  Ss  32—35. 

Relief  to  securities  322  Ss  36—39. 

Of  partnership  estates  324  art.  2. 

Of  money  ana  property  329  art.  3. 

Sale  of  real  estate  340  art.  4. 

Allowance  of  demands  349  art.  5. 

SetUement  of  accounts  354  art.  6. 

Distribution  of  estates  357  art.  7. 

Of  estates  of  non-residents  363  art.  8. 

Appeals  in  366  Art.  10. 

ADMINISTRATOR 

By  whom  appointed  317  8  1. 
Who  cannot  be  317  Sb  5--^. 
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Administrator, 


Affidavit, 


ADMINISTRATOR,— Omtinuerf. 

Who  may  be  317  Sa  6—10. 
Must  give  bond  318  Ss  11-19. 
■  Affidavit  of  318  Ss  14—16. 
Who  cannot  be  on  bond  319  Ss  20, 21. 
When  to  give  new  bond  319  S  24. 
Form  of  letters  of  320  Sa  29,  30. 
Revocation  of  letters  of  321  Ss  32—35. 
Relief  to  securities  322  Ss  36—41. 
Resignation  of  323  Ss  42,  43. 
Surviving  to  discharge   all  duties  323 

S44. 
Must  pay  money  to  successor  323  Ss 

46,  47. 
Must  make  settlements  323  Ss  49,  50. 
Of  partnership  esUtes  324  Ss  51—72. 
Must  make  inventory  332  Ss  74 — 77. 
Examining  property  without  publicity 

332  S  78. 
Property  concealed  or  embezzled  333 

gg  Y9 83. 

De  bonis  non  318  Ss  15—31. 

Must  have  estate  appraised  333  Ss  84 — 

90. 
Notice  of,  in  newspaper  334  Ss  91 — 94. 
To  commence  ana  defend  actions  335 

Ss  95—99. 
Debts  due  by,  deemed  assets  335  Ss  100, 

101. 
To  make  sales  336  Ss  105—111. 
May  lease  real  estate  337  S  114. 
May  make  repairs  337  S  116. 
May  procure  labor  337  S  118. 
Interest  received  by  337  Ss  120,  121. 
May  sell  quartz  claims  339  Ss  134, 135. 
Sales  of  real  estate  by  340  Ss  138—183. 
Service  of  demands  on  351  Ss  186— 200. 
Proceeding    against    co- administrator 

353  S  2U7.  • 
To  appoint  agent  354  Ss  ^14,  215. 
Settlement  ot  accounts  of  354  Ss  217 — 

232. 
Failing  to  make  settlement  355  Ss  221 

—224. 
Compensation  of  356  S  225. 
Final  settlement  of  356  Ss  230—232. 
To  distribute  estates  357  Ss  233—263. 
Of  estates  of  non  residents  363  Ss  264— 

271. 
Proceedings  against  364  Ss  272—282. 
Penalty  for  waste  by  365  S  267. 
Suit  on  bond  of  365  Ss  277—280. 
Appeals  from  proceedings  of  367  S  283. 

ADMINISTRATORS 
Proceedings  against  364  Art.  9. 

ADMINISTRATORS  and  executors 
Act  1  elating  to  315  Ss  1—314. 


ADMINISTRATRIX 
Married  woman  cannot  be  317  S  5. 
Letters  of,  revoked   by  marriage  i'S. 
S34. 

ADMISSION 
Of  material  allegations  not  controTen«<l 
41  S  73. 

ADULTERATION  of  food  304  S 152. 
Of  drugs  or  medicines  305  S  153. 

ADULTERY,   incestuous,  punished  o^t 
S146. 
Ground  for  divorce  458  S  4. 

ADVERSE  claim 
To  real  estate,  how  determined  94  S30o 

ADVANCEMENT,  brought  into  holes 
pot  362  S  267. 
What  is  not  an  362  S  258. 

ADVERTISEMENT 
Of  sales  by  Administrators  345  Ss  l^^l 

—169. 
When  Administrator  may  dispense  witli 

360  S  245. 

See  Publication. 

AFFIDAVIT 
Of  service  of  summons  33  S  34. 
For  publication  of  summons  34  S  40 
Proof  of  publication  by  editor,  etc.  35  ? 

43. 
For  arrest  in  civil  actions  44  S  83. 
Of  sureties  for  arrest  44  S  84. 
Copy  of  delivered  to  defendant  45  S  ^^ 
In  replevin  49  S  117. 
Filed  with  clerk  51  8  127.* 
For  injunction  52  S  130. 
For  attachment  54  S  137. 
By  whom  to  be  made  54  S  137. 
For  discharge  of  attachment  59  S  Io^j 
For  new  trial,  when  to  be  made  75  ^ 

234. 
As  to  property  of  judgment  debtor. 

liable  to  execution  90  S  288. 
Of  debtor,  as  to  earnings  exempt  froo^ 

execution  91  S  294. 
Claiming  interest  in  property  of  judg 
•     ment  debtor  91  S  293. 
As  to  unknown  parties  in  pariiUon  i^^ 

S  318. 
Of  sureties    on  appeal    from   district 

court  112  S  388. 
Of  sureties  on   appeal  from  probata 

court  118  S  414. 
Of  plaintiff  against  joint  debtor,  oct 

originally  served  119  Ss  422-421 
Of  charge  of  contempt,  wh«n  to  be  m»^'^ 

145  S  632. 
To  be  used  in   this  territory,  before 

whom  Uken  130  S  473  ;  617  S 1. 
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AFFIDAVIT.— Cofirtnuerf. 
If  taken  out  bf  territory,  how  executed 

130  S  474. 
If  taken  in    foreign  country^   before 

whom  taken  i30S '476.  • 
If  taken  out  of  territory,  how  authen- 
ticated 130  S  476, 
For  security  for  costs  150  S  562. 
Of  service  of  notice  or  other  paper  163 

So79. 
Of  defective  title  to  153  8  579. 
For  attachment  in  justices'  courts  174  S 

674. 
For  replevin  in  justices*  courts  172  8 

679. 
For  arrest  in  civil  actions  before  J.  P. 

170  S  667. 
Endorsement  upon  by  justice  173  8 

680, 
Return  of,  in  replevin  174  8  686, 
For  change  of  venue  in  justices'  courts 

176  S  700 
For  new  trial  in  justices'  courts  185  8 

741. 
Of  administrators  318  Ss  14—16 ;   332 

Ss  75—79;  344  Ss  158—160;  354  8 

216. 
Against  administrators  321  8  35;    333 

8  80;  347  8  175;  365  S  273. 
Against  bond  of  sdministFator  322  Ss 

36, 37. 
On  appeal  of  administrator  327  8  64  ; 

365  Ss  285—287. 
Of  appraisera  333  6s  85—87;  315  S  165. 
Of ^(erk  of  aidministcalor  337  511 2.^ 
Of  claimant  against  estate  351  Hs  V^j — 

197.  • 
Of  servioa    on    administratar  352   8 

199, 
Of  commissioners  in  pttwuvn  -^J'i  ft 

236. 
Against  persons  having  goods  of  de- 
ceased'370  8  306. 

AFFIRMATION 
False,  pnnished  as  j*er^nj  272  f^  1^> 
See  OaUkM  amd  AprmaUfimM. 

\FPRAY 
Defined  and  pniuil»*:d  S^/J  'it  IVi, 

AGE 
Of  infant,  criasinallT  liaoj*:  -i'^'"  *'  4 
At  which  jiiiiii— ff  Asj  couLrwj;  4V7  t  J . 

AGENT.  -     - 

When  may  be  arrested  44  h  ^1. 
Of  boat,  oontractB  of  0^  ^  jii 
May  anke  <w^  ior  nutu^uau^.  wi^n. 

164  6  04L 
Of  claiMaitt  ispimirT  vmxik  'i'j"^  ^-  ) K 
Of  admin»tzn&«  ^4  t^  '^A ;  Mf'.  t  W.. 


ACtENT.— Con<ini4«f. 
Of  party  appealing  from  probat«>  court 

367  8  285. 
Duly  authorised,  may  cxecuts  oonvciy 
ance3y3S17. 

AGREEMENT 
Destroying  or  defacing,  penalty  2tiM  Hs 

106—108. 
Fighdng  duels  by  274  8s  22.  23. 
To  fight  a  duel  277  8  43. 
Fighting  by  300  8  133. 
When  void,  if  not  in  writing  303  H  12 
To  convey  real  estate,  how  a<;koowl' 

edged  400  8  23. 
To  be  admitted  to  rc^cord  400  8  24. 

AIDING 

Commission  of  crime  271  8  12. 

Escape  of  prisoners  205  Hs  1 14     U  7. 

Officer  to  make  arrest  304  8  W), 
ALLEY.    8ee^oa</. 

ALIENATION 
Of  real  property  during  litij^ation  i^f' 
8  312. 

ALIEN8 
Of  descent  of  inUiieUU.  from  3^.2  8  'Us. 
Statute  of  limitations,  as  t/>  /^17  H  H. 
Of  the  ioxUt\\MXfi  of  \i\'6A'Mx  mint^  \pili 
by  5Ji3  8sl  -H. 

ALIMONY 
Court  may  decree,  wU^u  iff^  Hit  2    4 

allf/;atio5h 

D'-finiti^^n  of,  m  pks*/Jirjgii  37  K  4^ 
iM-DJal  of,  in  an»w*r  3>i  H  Vi, 
Mat^rUI.  whaiar*4J  «  74. 
Not  c-^Dtrov«5ft4?d,  nfUtiiwA  41  J5  73. 
In  pleadings  iib^raHy  *'/jiit>init>'i  i*l  t 

In  <!X/XDplajt*i  iot  \uym*'\\^jU  ff*l  ^  1^4 
ALI/^DJUM 

Of  d^-ii^atide  a/>.t»«»t  e»UW  v27  ^  Kt 

y.yA  h  '^)  ;  ''A'4  Art  0 
\Vu*j«  y^A  yr*j  ttf^  ''"M  15 1^. 

Ol  t^vuu'jt^fv  vf  yau'jiii^iK  I^>t  }^  ^«•• 
W/•^  -ij^i".  »'«*«'t<  i'/i^*'fy  i5<7  fc  ^^ 

AMh•^;yMK^"J>; 

'}  <j  SittU5lW>Ut  Vli  WMi**!*!   >*''''   ^^  V  /i  . 
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AMENDMENTS.— Omtintierf. 

When  admitted  correct,  on  appeal  108 
8  372. 

To  pleadings  for  forcible  entr7  and  de- 
tainer 166  S  652. 

Of  pleadings  in  justices'  courts  176  S 
698. 

AMMUNITION 
Sale  of,  to  hostile  Indians  308  S  170. 

ANCESTORS 
Inheritance  by  361  S  252 ;  362  S  259. 

ANIMALS 

Stealing  dogs  punished  283  S  74. 

Altering  mark  or  brand  of  284  S  78. 

Driven  from  range  287  S  87. 

Administering  poison  to  3Q9  S  171. 

Maiming  of,  maliciously  309  S  172. 

Left  at  public  stable  or  ranche,  not 
used  without  consent  372  S  1. 

Of  license  to  sell  372  S  la. 

Names  of  persons  selling  at  auction,  to 
be  recorded  372  S  2. 

Auction-keeper  may  charge  for  record- 
ing 372  S  3. 

Penalty  for  selling  contrary  to  law  373 
S3. 

Act  concerning  trespass  of  Ch.  4  373. 

Owner  of  enclosure  liable  for  injuring 
373  8  2. 

May  bo  taken  up  when  trespassing  373 
S2. 

Damages  by,  in  common  enclosure  374 
S3. 

Stallion,  mule,  or  jack,  not  to  run  at 
large  374  S  1. 

Same,  running  at  large,  may  be  cas- 
trated 374  S  2. 

Taken  up  as  estrays,  when  sold  474  S 
7,8. 

When  and  where  taken  up  as  estrays 
474  S  9. 

Person  taking  up,  may  use  475  S20. 

ANSWER 
If  not  made,  default  taken  32  S  30 ;  38 

S  53 ;  63  S  186. 
In  what  time  required  33  S  31. 
If  not  filed,  plain tilT.  entiUed  to  relief. 

33  S  32. 
Part  of  pleadings  allowed  37  S  48. 
Filed,  and  copy  served  on  adverse  party 

37  S  48. 

When  filed,  if  complaint  be  amended 

38  S  53. 

When  objections  to  complaint  taken  by 

38  8  64, 
May  contain  cross  demands  38  6  57. 
May  contain  several  defencea  39  S  59. 


ANSWER.— Cbnitnued. 

If  contains  new  matter,  re^y  when 

filed  39  8  60. 
MjQst  be  verified  39  8  63. 
Allegation  of,  in  aetten  for  slan^  or 

libel  41  8  71. 
Material  allegations  not  controverted. 

admitted  41  8  73. 
Filmg  of,  waives  demurrer  41  S  75. 
Effect  of  overruling  demurrer  to  41 S 

75. 
Amendments  of  41  Ss  75,  76. 
Error  or  defect  in,  when  disregarded  42 

8  79. 
When  allowed,  if  defendant  not  per 

sonalljr  served  41  8  76. 
Disclaiming  interest  in   real  estate  ^ 

fie.  3,  4. 
Of  defendant  in  partition,-  what  to  set 

forth  98  8  319. 
Of  joint  debJ^r,  not  origi«i^y  flsr^^l 

119  Ss  423,  424.  * 
Deemed  an  appearance  152  S  574. 
In  justices'  courts  175  8  688. 
What  may  contain  175  8  692. 
Statements  in,  when  equivalent  to  gen- 
eral denial  165  8  693. 

APPAREL 
Allowed  to  heirs  335  8  102. 
Allowed  widow  335  8 102. 

APPEALS  in  civil  actions 
Judgment  or  order  reviewed  on  107  -^ 

366. 
Who  may  prp9^i?i,e  107  S  3^7. 
Party  prosecuting,  known  as  appellant 

107  S  368. 
Adverse  party,  known  as  respondent 

107  8  368; 
Time  in  which  allowed,  after  judgment 

107  8  369. 
From  order  granting  or  refusing  new 

trial  1078  369. 
From  interlocutory  order  of  judgment 

of  court  107  8  369. 
When  allowed  in  attachment  107  S369 
How  taken  107  &  370. 
Statement  on,  how  axuiaxed  to  reeoid 

107  8  371. 

SUti^mentbeing  ,OPWWif?!Sl.^«§W«A-W«X««l 

whenlOaSSte. 
When   statements    ai^d    amettdmeotii 

deemed  admittcid  108.3.372. 
Time  for  fiHng  stAtttftents  oi-Ukt^" 

ments  may  be  eilswled  or  enlaife'^ 

108  8  373. 

Statement  w^n  settled,  signed  by 
judge  and  filed  10&8-374. 

Agre^  statement  sigaed  by  parties  or 
attocn&yBl0&&374. 
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k??^ALS,— Continued, 
Copy  of  statement  attached  to  record 

sent  up  108  S  375. 
From  a  jadgment,  what  reviewed  108 

8  377. 
Power  of  court  on  108  S  378. 
Damages  for  delay  by  108  S  376. 
Appellant  to   fuhiish   court  transcript 

109  S  379. 
When  controversy  submitted  by  agree- 
ment 121  S  431. 
Costs  on,  when  in  discretion  of  court 

148  S  551. 
Questions  of  law  decided  on,  to  be  in 

writing  157  S  497. 
Id  cases  of  forcible  entry  and  detainer 

166  S  650. 
Same,  how  tried  in  district  court  166  S 

651. 

APPEALS  in  civil  actions  106  Ss  366— 
379. 
To  supreme   court,  from  district  court 

109  Ss  380—391. 

From  probate  to  diKtrict  courts  116  Ss 
406-419. 

APPEALS  in  criminal  actions 

From  order  taxing  costs  against  prose- 
cutor 193  S  28. 

Duty  of  court  in  such  case  193  S  29. 

When  bail  allowed  on  227  8  241. 

Condition  of  bail  on  227  S  243. 

By  territory  and  case  reveraed  240  S 
340. 

APPEALS  from  county  commissioners 
How  taken  437  S^  26,  26. 

APPEALS  from  district  court,  civil 
In  what  cases  allowed  110  S  380. 
From  final  jud^ent  entered  110  S  380. 
From  order  or  interlocutory  judgment 

110  S  380. 

Undertaking  on  required  or  deposit 
made  110  S  381. 

When  execution  staved  by  llOSs  382— 
386  " 

Requisites  of  undertaking  to  stay  exe- 
cution 112  Ss  382—389. 

How  brought  to  hearing  in  supreme 
court  112  S  390. 

Copy  of  brief  furnished  to  each  party 
and  each  judge  112  S  390. 

Judgment  renoered  how  certified  to 
clerk  below  112  S  391. 

APPEALS  from  district  court,  criminal 
May  be  taken  by  defendant  249  S  393. 
What  may  be  reviewed  on  249  S  393. 
Manner  of  taking  249  S  394. 
For  what  cause  territory  may  take  249 
S  395. 


AVFEALS,— Continued. 
Time  in  which  allowed  249  S  396. 
How  taken,  service    of  notice  249  S 

397. 
By  territory,  not  to  stay  judgment  '2f50 

S  398. 
From  judgment  of  conviction,  when  to 

stay  execution  250  S  399. 
If  by  territory,  what  transcript  to  con- 
tain 260  S  400. 
When  to  be  tried  250  S  401. 
fiy  one  of  several  defendants  250  S402. 
Proceedings  of  appellate  court  on  250  S 

403. 
When  defendant  discharged  on  250  1^ 

404. 
Judgment  on  250  S  405. 
Not  dismissed  for  informality  250  S 

406. 
Informality  may  be  corrected  250  S 

406. 
Judgment  against  defendant  on  250  S 

407. 
Opinions  of   supreme  court  to  be  in 

writing  251  S  408. 

APPEALS  from  probate  court,  civil 
In  what  cases  allowed  116Ss  40&— 409. 
Time  in  which  allowed  IHSs  407— 410. 
When  brought  to  hearing  117  S  408. 
If  not  prosecuted,  dismissed  117  S  408. 
Who  may  prosecute  117  S  409. 
Parties  on,  how  designated  117  S  409. 
When  tried  de  novo  117  S  410 
How  taken,  notice  of  117  S  411. 
Undertaking  for  117  Ss  412,  413. 
Affidavit  for,  to  accompany  undertak- . 

ing  118  S  414 
Transcript  on  118  S  415 
Stay  of  execution  on  118  S  416 
Undertaking  to  stay  execution  on  118 

S  416 
Of  coats  on  118  S  417. 
Tried  in  district  court  as  original  suit 

118  S  418. 
Of  decisions  concerning  decedents*  es- 

Utes  366  Ss  283—292. 
By  surviving  partner  327  S  64. 
By  public  administratori  371  Ss  309 — 

311. 
From  decisions  concerning  guardian  or 

ward  484  S  12. 

APPEALS    from    probate  and  justices)' 
courts,  criminal 
Kecognizance  on  264  S  504. 
Court  to  send  up  transcript  265  S  605. 
How  heard  in  district  court  265  S  507, 
Coste  on  265  S  508. 
Judgment  on  265  S  509. 
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AVVEALS,— Continued. 

Caase  tried  de  novo  265  S  510. 
Territory  may  take  exceptions  on  266 

S621. 
How  taken  266  S  522. 
How  tried,  if  judgment  reversed  266  S 
.      523. 
From  judgment  for  costs  against  pros- 
ecutor 267  S  524. 

APPEALS  from  justice's  court,  civil 
Who  may  prosecute  185  S  742 
How  taken  186  S  742. 
Undertaking  for  in  such  case   185  S 

743. 
How  tried  in  district  court  in  such  case 

186  S  746 

APPELLANT 

Is  the  party  appealing  107  S  368. 
Aflfidavit  of  in  probate  court  367  S  285; 

371  S  309. 
Bond  of  in  probate  court  367  S  286; 
•  371  Ss  309,  310. 

APPEARANCE 

Entering  of  equivalent  to  summons  32 
S28. 

Voluntary,  e<^uivalent  to  personal  ser- 
vice 35  S  4o. 
•  Before  referee  of  lien  holder  in  parti- 
tion 99  S  323. 

When  defendant  deemed  to  have  made 
152  S  574. 

Rights  of  defendant  after  making  152 
S  574. 

Of  parties  without  summons  in  justices' 
courts  168  S  659. 

APPLICATION 

For  dissolution  of  injunction  53  S  136. 
For  new  trial,  how  made  74  Ss  233-- 

236. 
Proceeding  under  to  perpetuate  testi- 
mony 134  Ss  487—491. 
.  For  writ  of  habeas  corpus  487  S  2. 

APPORTIONMENT 

Of  members  ol  legislature  561  8  1. 

APPRAISAL  of  estates  324  Ss  51—60; 
333  Ss  84— 90;  338  Ss  126-130;  345 
Ss  164, 165  :  359  S  240. 
Of  property  detained  333  S  83. 
To  be  examined  337  S  117. 
APPRAISERS  of  estates 

Qualifications  of  333  Ss  84,  85 ;  345  Ss 

164.165;  395  S  210. 
Compensation  of  33 1  S  88. 
Affidavit  of  333  S  85 ;  345  S  165. 
Duties  of  333  S  86,  87  ;  345  S  165. 

APPRAISEMENT  of  estrays  and   lost 
goods.     See  Estrayt  and  Lost  Goods. 


APPRENTICE 
Stealing  master's  goods  286  S  84. 
Minor  pauper  may  be  535  S  5. 

APPROPRIATION 
Of  moneys  collected  for  licenses  591 

SI. 
For  purpose  of  collecting  military  9torr^ 

563  S  6. 

ARBITRATIONS 
Who  may  arbitrate  and  how   122  S 

432. 
Submission  to  be  in  writing  122  ?  4>>: 
By  stipulation,  may  be  entered  sjaa 

orderof  court  122  S  434. 
Arbitrators  may  be  compelled  to  mak- 

award  122  S  434. 
Revocation  of  submission  122S4^>i 
Hearing  of  case  before  arbitrators  122 

Ss  425,  426. 
Award  shall  be  in  writing  122S43T. 
Award  signed  by  arbitrators  and  <}>' 

livered  to  the  Darties  122  S  437. 
Award  filed  witn  clerk,  when  122  > 

437. 
Award  when  to  have  efi'ect  as  a  joic 

ment  122  S  437. 
Award  may  be  set  aside  123  S  43S. 
Causes  for  setting  aside  123  S  438. 
Award  modified  or  corrected  123  S  4.''-^ 
Decision  on  motion  to  set  aside  awari 

subject  to  appeal,  when  123  S  440 
Coats,  if  submission  be  revoked  123  > 

441. 

ARBITRATORS 

What  deemed  contempt  towards  144  S 

531. 
All  to  meet,  majority  may  act  1"  >  > 

577. 
ARRAIGNMENT  on  criminal  charge 
Defendant  indicted  must  be  arraigii^^ 

220  S  195. 
Counsel  assigned,  defendant  arraigns! 

nhen  220  S  196. 
How  made  220  S  197. 
Plea  of  not  guilty,  when  to  be  enteral 

220  S  198. 
When  defendant  must  be  present  i^i.'^ 

199. 
Defendant  arraigned  to  be  inforro*^i  o! 

name  in  which  ho  is  indicted  221  ^ 

200. 
Defendant  arraigned  to  have  time ' 

answer  221  S  203. 
How   made  in   probate  and  justify 

courts  262  S  473. 

ARREST  in  civil  action 

Allowed  for  contempt  145  Ss  533—  *> 
See  Arrest  and  Bail. 
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ARREST  and  bail  in  civil  action 

In  civil  actions,  when  allowed  44  S  80. 
When  defendant  may  be  arrested  44  S 

81. 
Order  of,  from  whom  obtained  44  S  82. 
Order  of,  made  when  44  S  83 
Undertaking  for  arrest  44  S  83. 
Affidavit  to  06  annexed  to  undertaking 

44  S  84. 

What  order  of  arrest  shall  require  44  S 

85. 
Order  of  arrest  executed  by  sheriff,  how 

45  Ss  85—87. 

Duty  of  sherifif  after  making  arrest  45 

S87. 
Defendant  discharged  before  execution, 

how,  45  S  88. 
Bail,  how  given  45  S  89. 
Sureties  mav  surrender  defendant  45  S 

90. 
Defendant  may  surrender  himself  45  S 
,  90. 

Sureties  may  arrest  defendant  45  S  91. 
Sureties,  how  exonerated  45,  46  Ss91 — 

93. 
When  sureties  charged  on  undertaking 

45  S  91. 

Action  against  sureties  46  S  92. 

Order  of  arre.st,  etc.,  returned  by  sheriff 

46  S  94. 

Plaintiff  not  accepting  sureties,  sheriff 

^  notified  46  S  94. 

Sureties  may  justify,  how  46  S  95. 

Qualifications  of  sureties  46  S  96. 

Justification  of  sureties  46  S  97. 

If  bail  sufficient,  allowed  47  S  9S. 

Defendant  may  deposit  money  in  place 

of  giving  bail  47  S  99. 
Duty  of  sheriff  if  deposit  made  47  S  100. 
Deposit  may  be  refunded  and  bail  given 

47 S  101. 
Deposit  applied  on  judgment,  when  47 

Judgment  for  defendant,   deposit  re- 
turned 47  S  102. 
Defendant  e.scaping  after  arrest,  sheriff 

liable  47  S  103. 
Liability  of  sheriff  on  official  bonds  47 

S104. 
Defendant  may  apply  to  be  discharged, 

when  47  S  105. 
When  defendant  shall  be  discharged  48 

S106. 
Debtor  confined  on  execution  discharged, 

how  48  S  107.' 
How  judgment  debtor  discharged  from 

prison  48  Ss  108—115. 
when  J.  P.  may  order  arrest  in  civil 

action  170  S  666. 


ARREST,— an(inu«d. 
Affidavit  for,  in  such  case  170  S  667. 
Undertaking  for,  in  such  case  170  S  667. 
Rights  of  defendant  arrested,  in  such 
case  171  Ss  668--673. 

ARREST  in  criminal  case 
Definition  of  arrest  201  S  63. 
Who  authorized  to  make  201  S  64. 
Officer  to  state  authority  for  making 

201  S  65. 
When  officer  to  have  warrant  201  S  65. 
Officer  to  make,  without  warrant,  when 

201  S  66. 
When  private  person  may  make  201  S 

67. 
Officer  must  state  official  character,  when 

201  S  68. 
Private  person  to  give  reason  for,  when 

201  S  68. 

Duty  of  private  person  after  making 

202  S  69. 

When  offence  committed  in  presence  of 

magistrate  202  S  70. 
How  shall  be  made  202  S  71. 
Power  of  officer  in  case  of  flight  or  re- 
sistance 202  S  72. 
Duty  of  person  required  to  aid  officer 

202  S  73. 
Pursuit  in  case  of  escape  or  rescue  202 

S74. 
Proceeding,   if  made  without  warrant 

204  S  89. 
Of  defendant  on  bail  230  S  263. 
Order  of,  recommitment  of  defendant 

230  S  264. 
How  made  in  such  ca«e  230  S  266 
Unlawful,  punished  278  S  50 :  280  S  63. 
Officer  refusing  to  make  296  S  119. 
Of  persons  intending  to  fight  300  S  138. 
Pei-sons  refusing  to  aid  in  making  304 

S150. 
ARREST  and  examination — criminal — 
Person  having  knowledge  of  offence,  to 

complain  202  S  75. 
What  complaint  to  contain  202  S  76. 
Warrant  issued  on  complaint  made  202 

S77. 
Officer  may  command  aid  to  arrest  in 

county  to  which  criminal  flies  202  S 

78. 
Names  of   witnesses  to   be    given   to 

magistrate  203  S  79. 
Witnesses  to  attend  203  S  79. 
Officer  to  take  prisoner  before  magis- 
trate 203  S  80. 
Magistrate  to  endorse  bail  on  warrant 

203  S  81. 
Magistrate   taking  bail  to  certify  on 

warrant  203  S  82. 
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ARB  EST, ^Continued. 
Duty  of  officer  if  magistrate  refuse  bail 

203  S  83. 

Duty  of  officer  if  ofifence  punishable  with 
death  203  S  84. 

Person  arrested  brought  before  magis- 
trate 203  S  85. 

Adjournment  of  trial  or  examination 

204  8  86. 

Recognizance  during  adjournment  204 
8  86. 

Of  forfeiture  of  recognizance  204  S  87 ; 
206  S  106. 

Failure  to  give  bail,  defendant  com- 
mitted 204  S  88. 

Charge  to  be  specified,  if  arrest  without 
warrant  204  8  89. 

When  counsel  for  defendant  appointed 
204  8  90. 

Evidence  to  be  received  204  8  91. 

Witnesses  examined  in  presence  of  de- 
fendant 204  8  92. 

When  t-estimony  taken  in  writing  204 
8  92. 

Statement  of  defendant  205  8  93. 

Weight  given  to  statement  205  8  94. 

Continuance  of  cause  205  8  95. 

When  defendant  to  be  committed  205 
8  96. 

When  defendant  to  be  discharged  205 
8  97. 

Bail  endorsed  on  commitment  205  8  98. 

Witnesses  to  give  recognizance,  when 

205  Ss  99,  100, 

Recognizance   of   married  woman  or 

minor  206  8  101. 
When  witness  imprisoned  206  8  102. 
Of  application  for  bail  206  8  103. 

Magistrate  may  associate  other  magis- 
trates 206  8  104. 

Duty  of  magistrate  taking  recognizance 

206  8  105. 

Sureties  may  surrender  principal  206  8 
107. 

Effect  of  omission  to  enter  default  of 

recognizance  206  8  108. 
As  to  defect  in  form  of  recognizance 

206  8  108. 
Defendants'  witnesses  excluded,  when 

207  8  109. 
Duty  of  magistrate  holding  defendant 

to  answer  207  8  110. 
Preliminary     examination     may     be 

waived  2078111. 
When  bail  may  be  taken  207  8  112. 
Witnesses  may  be  excluded  from  court 

207  8  113. 


ARRE8T,— Continued 
Endorsements    and    orders  of  ooort 
when  defendant  held  to  answer  2C>7 
8  114,  115. 
Order  of  magistrate,  if  defendant  (ii^ 
charged  208  8  116. 

AKSENAL8 
Keeper   of  to  report  to  the  QoTerDor 

amount  of  military  stores  562  S  1. 
Keeper  to  take  care  of  and  present 

stores  562  8  21. 
Keeper  to  file  bond  562  8  3. 
Governor  authorized  to  collect  stores 

563  8  4. 
Governor    delivering   stores,  to  Uk<^ 

bond  therefor  563  8  5. 
Appropriation  to    defray  expenses  of 

collecting  stores  563  8  6. 

ARSON 
Three  degrees  defined  280  Se  64-6H. 
Other  cases  of,  defined  281  Ss  67. 68. 
To  defraud  insurers  281  8  6%. 

ASSAILANT,  lawfully  killed  275  8  S4. 

ASSAULT  defined  278  8  55. 
With  felonious  intent  279  S  56. 
With  deadly  weapon  279  S  57. 
On  an  officer  295  8  111. 
Under  color  of  authority  295  8  111. 

ASSAULT  and  battery 
Defined  and  punished  279  S  58. 
Having  deadly  weapon  in  possession 

279  S  59 
On  officer  295  8  111. 
Under  color  of  authority  295  S  111. 
Cannot  be  brought  against  administra- 
tor 335  S  99. 
Limitation  of  actions  for  516  S  8 

ASSAYER 
To  obtain  license  585  S 1. 

ASSEMBLY,  unlawful  299  Ss  m-m 

ASSESSOR  ' 

Duties  of,  under  revenue  law  604  S? 
13—19. 

See  Atsetior's  Dittrict^  Oounty  Aue* 
tor. 

ASSESSOR'S  district 

One  elected  for  each  district  616  S I 

Bond  of  616  8  4. 

To  collect  statistics  635  S  3. 

To  return  statistics  to  county  derk  63^^ 
8  4. 
ASSETS  of  estates  of  deceased  persons 

Must  be  accounted  for  318  Se  14—16. 

What  are  deemed  335  Ss  100, 101 ;  34:: 
Ss  148—151. 

Interest  received,  deemed  337  S 120. 


GENERAL  INDEX. 


673 


Auets, 


Aitaehment. 


ASSETS,— Cbntinued. 
How  paid  oat  342  Se  139—142 ;   353  Se 

212—228. 
Administrator  not  accounting  for  365 
Ss  272—278. 

ASSIGNEE 

Actions  by  28  S  5. 
ASSIGNORS 

Of  negotiable  instruments  386  Ss  4 — 7. 
Sec  BilU  of  Kxehaugt  and  PnymiMory 

Notes. 
ASSIGNMENT 

Of  thing  in  action,  not  to  prejudice  set- 
off, when  28  S  5. 

Of  promissory  fl<)te8,  or  bills  28  S  5. 

ATTACHMENT  when    property  taken 
under.'may  be  sold  before  judgment 
157  S 594. 
Undertaking  on   appeal  from  district 
court  111  S  386. 

ATTACJi'MENT.    Ch 4. 53  Ss  137—177. 

In  what  cases  issued  54  S  137. 

Affidavit  for,  what  must  show  54  S  137. 

Undertaking  on,  requisites  of  54  S  138. 

When  may  issue  on  debt  not  due  53  S 
139. 

Writ  of,  how  directed  55  S  140. 

Writs  may  issue  to  different  counties 
55  S  140. 

Property  liable  to  55  Ss  141,  142. 

Writ,  how  executed  65  S  142. 

Description  of  property  attached,  and 
copy  of  writ  nled  and  kept  by  comfy 
recorder  56  S  143. 

Debtors  and  others  having  property  of 
defendant  garnisheed  56  S  144 

Liability  of  persons  garnisheed  56  S 
145. 

Garnishee  and  defendant  may  be  ex- 
amined on  oath  56  S 146. 

On  examination  court  may  order  prop- 
erty delivered  to  sheriff  56  S  146. 

Inventory  of  property  made  and  re- 
turned by  sheriff  57  S  147. 

Memorandum  of  credits,  etc.,  returned 
67  8  147. 

Liability  of  person  refusing  to  give 
memorandum  57  S  147. 

Disposition  of  perishable  property  at- 
tached 57  S  148. 

Property  attached  preserved  by  sheriff 
57  S  148. 

Sheriff  may  collect  debts  and  credits  on 
57  8  148. 

Sheriff  may  give  receipts  on  collections 
57S148.     ■ 

Proceeding  of  property  claimed  by 
third  party  57  8149.     ' 


ATTACHMENT,— Cor»<iriu«rf. 

If  judgment  for  plaintiff,  how  satisfied 
57  S  150 

When  judgment  satisfied,  balance  re- 
turned to  defendant  58  S  151. 

If  execution  returned  unsatisfied, 
remedy  of  plaintiff  58  S  152. 

If  judgment  for  defendant,  effect  of  58 
S  153. 

If  judgment  for  defendant,  property 
released,  etc.  68  S  153. 

Defendant  may  release  property  at- 
tached 58  8  154. 

Property  attached,  how  released  58  8 
164. 

Undertaking  for  release,  requisites  58  S 
166. 

Responsibility  and  power  of  sheriff  in 
taking  bond  from  defendant  to  re- 
lease property  attached  58  8  155. 

Defendant  may  apply  to  have  attach- 
•  ment  discharged  59  S  156. 

Application,  how  made  and  ground  of 
69  8  166. 

If  application  made  on  affidavits,  plain- 
tiff may  oppose,  how  59  S  157. 

If  writ  improperly  issued,  discharged  59 
8  158. 
.  Writ  of.  when  returned  59  8  159. 
.  Liens  of,  how  shall  accrue  59  8  160. 

ATTACHMENT  of  boats 
What  boats  liable  59  8  161. 
Causes  for  59  8  161. 
Liens  against  boats,  what  are  59  8  162. 
Priority  of  liens  against  boats  69  8 163. 
Limitation  of  actions  against  boats  60 

8  164. 
When  lien  shall  attach  60  8  165. 
Liability  of  rafts  for  debts  of  owner  60 

8  166. 
Liens  against  rafts,  what  are  60  8 166. 
How  action  commenced  60  8  167. 
How  boat  described  in  complaint  60  8 

168. 
Summons  in,  how  issued,  directed,  and 

served  60  S  169. 
Warrant,  how  served  60  8  169. 
Warrant  and  summons,  by  whom  served 

60  8  170. 
Defence,  how  may  make  61  8  171. 
Boat  may  be  discnarged,  how  61  8 17^ 
Of  judgment  for  plaintiff,  execution  to 

issue  61  8  173. 
Execution,  how  satisfied  61  8  174. 
If  fractional  share  of  boat  sold,  pur- 
chaser to  hold  such  share  618  175. 
Other  rights  to  sne  not  affected  61 8 176. 
As  to  sufficiency  of  complaint  or  aifi- 

davit  61  S  177. 
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ATTACHMENT  in  probate  court 
AgaiDBt  adminiBtrator  323  S  50 ;  328  S  s 

66— b8  ;  355  Ss  221—223. 
Against  heirs  of  deceased  administrator 

329  S  68. 
For  disobedience  of  order  of  coort  366 

S2U2. 
Lien  of,  on  property  of  deceased  338  S 

126  ;  343  &  147—157. 
How  paid  in  such  case  338  S  127 ;  343 

Ss  14(^162. 
How  classified  as  demand  against  estate 

of  deceased  351  S  84. 

ATTACHMENT  in  justices'  courts  172  S 
674. 

Affidavit  for,  in  such  case  172  S  674. 

Undertaking  for,  in  same  172  S  675. 

To  whom  directed  172  S  676. 

Rules  of  proceedings  same  as  in  district 
court  172  8  677. 
ATTEMPT 

To  kidnap  278  8  50. 

To  bribe  officer  293  8  105. 

To  influence  juror  297  8  121. 

To  escape,  or  aidins  296  8  117. 

To  commit  offence  314  8  91. 

To  commit  felony  314  8  91. 

To  commit  misdemeanor  314  8  91. 

ATTENDANCE,  medical,  when  paid  350 
8184. 

ATTORNEY 

Name  of  plaintiff's  endorsed  on  sum- 
mons 32  8  30. 

May  verify  pleadinss,  when  39  8  163. 

May  be  arrested,  wnen  44  8  81. 

To  have  notice  if  bail  justifies,  when 
46  8  95. 

To  acknowledge  satisfaction  of  judg- 
ment, when  77  8  248. 

Not  to  be  examined  as  witness,  when 
125  8  448. 

Compensation  of,  a  matter  of  contract 
147  8  545. 

How  served  with  notices,  papers,  etc 
152  8  571. 

Rights  of,  after  making  appearance  152 
8  574. 

What  papers  served  upon,  instead  of 
party  lo3  8  575. 

May  make  oath  for  continuance,  in  cer- 
tain cases  164  8  641. 

Who  may  be,  in  justices*  courts  167  8 
557. 

Cannot  be  security  on  bond  319  8  20. 

ATTORNEYS.    Ch  6  p  374. 
Shall  be  licensed  375  8  1. 
Certificates  necessary  to  procure  licenses 
375  8  2. 


ATTORNEYS.— Cbn/tnufd. 
Supreme  court  to '  appoint  ezai^inis^ 

committee  375  S  3. 
Roll  of.  with  oath  to  be  kept376S4 
No  person  whose  name  is  not  on  ro] 

to  practice  as  376  8  4. 
Not  paying  over  money  collected,  ttc, 

may  be  stricken  from  roll  376  S  (i. 
In  cases  of  charges  against,  clerk  ^ 

notify  376  S  7. 
Are  officers  of  court  377  S  8. 
Of  privilege  from  arrest  377  S  8. 
Admission   of.   if  admitted  elsewhere 

377  8  9. 
Liability  of  person  not  licensed  Kceiv 

ing  fees  as  377  8  10. 
Parly  to  suit,  may  act  in  hu  own  rigbt 

377  8  11. 
Of  other  territories,  etc.,  admitted  u 

transact  buFiness  378  S 12. 
Adn)itted  to  see  prisoner  378  S IH. 
Not  to  become  security  on  boodi  or 

recognizances  378  8 14. 
To  have  hen  on  mone^  and  jndg- 

ments  for  fees  378  8  lo. 

ATTORNEY  District.    See  DutrvdM 
tomey. 

ATONEMENT 

Not  necessary  to  pass  rents  or  remw- 

dera  403  8  47. 
By  tenant  to  stranger,  void  40384^ 

AUDITOR.    See  Teniiorial  AuMst 

AUCTION  .  ^  _ 

Concerning  sales  of  stock  at  372  bi^ 
— 4. 

AUNT 
Inheritance  by  361  S  252. 

AWARDS.    See  ArhitroHoM. 


BAIL  in  civil  action.    See  AntA  a»^* 
Bail  , 

Allowed  in  case  of  contempt  145  J* 
534—536. 

BAIL  in  criminal  case 
To  keep  the  peace  193  S  23. 
Taken  by  magistrate,  where  partj  i^ 

rijsted  203  S  80. 
Amount  to  be  endorsed  onwarraataw 

8  81. 
To  be  certified  on  warrant  203  8  » 
When  refused  by  magistrate  m  w^ 

county  203  8  83.  .    ^ 

Failure  to  give,  upon  examwatioB  sn 
■      8  88. 
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BAIL,— CVmtinueA 
Amoant  endorsed  on  commitment  205 

S98. 
Judge  may  admit  defendant  to,  when 

206  S  103. 
Id  what  ca«e8  allowed  207  S  112. 
Ooart  to  endorse  on  warrant,  when  214 

S  159. 
Amount  of,  to  be  entered  on  ipinutes 

214  S  159. 
When  clerk  may  fix  amoant  of  214  S 

160. 
It  motion  to   qaash    indictment  sus- 

tamed,  sureties  exonerated  221  S  209. 
Liability  of  sureties,  if  case  resubmitted 

tograndjury222S2iO. 
How  affected,  if  demurrer  sustained  to 

indictment  222  S  214. 
Admission  to.  what  is  226  S  236. 
Manner  of  admission  to  226  S  237. 
When  defendant  may  be  admitted  to 

227  S  238. 
\Vbo  may  take  227  S  239. 
Notice  of  application  for,  when  given 

227  a  240. 
When  allowed  on  appeal  227  S  241. 
'^^hat  cases  allowea,  before  conviction 

227  S  242. 
i/'ondition  of,  on  appeal  227  S  243. 
VoT  appearance    of    defendant,    how 

given  227  S  244. 
Qaalification  of  sureties  228  S  245. 
Affidavit  of  sureties  228  S  246. 
What  officer  authorized  to  take  228  S  247. 
Defendant  may  deposit  money  instead 

of  228  S  249. 
Sheriff  may  take,  in  certain  cases  228 

3  250. 
'Sureties  may  surrender  principal  228 

3e  251—253. 
Defendant  surrendered,  may  give  other 

229  S  254. 

Oourt  to  order  amount  on  indictment 

229S2iW. 
Olerk  to  endorse  amount  upon  warrant, 

when  229  S  261. 
Proceedings,  when  money  deposited  in- 

.^tead  of  229  S  262. 
<>)urt  to  fix  amount  in  case  of  rearrest 

230  a  267. 

In  sach  case,  who  may  take  230  S  268 
When  money  deposited  to  be  returned 

259  S  456. 
Prisoner  may  obtain,  by  habeas  cocpas 

490  8  23. 

BAILEE 
Larceny  by  286  8  85. 

BALLOT.    SeeEUetions. 


BALLOT  BOX.    See  Elcetiova. 

BANK   NOTES 
Considered  goods  283  S  75. 
Forg;ery  of,  punished  287  S  88. 
Having  possession  of  forged  289  S  93. 
Same  on  fictitious  bank  289  8  94. 
Having  plates  for  counterfeiting  290  S 

95 
Proof  of  bank  charter  290  S  96. 
Proof  of  counterfeiting  of  290  S  97. 

BARGAIN 
By  aliens  for  placer  mines,  void  596  S 

10. 

See  QmtracU,  Conveyances  and  Con- 
tracts. 

BAR 
To  claims  against  estates  334  8  91 ;  351 
S  85 ;  371  S  8. 

BASTARD 
Death  of,  concealed  by  mother  276  8 

41 
To  inherit  from  mother  362  S  260. 

BATTERY.    See  Assault  and  Battery. 

BEAVER   HEAD  county 
Act  creating  and  prescribing  boundaries 
of  429  S  3. 

BETTING 
At  games  308  S  168. 

BIBLE,  widow  allowed  335  S  102. 

BIGAMY  defined  302  S  140. 
Evidence  in  302  S  140. 
Cause  for  divorce  457  S  1 . 

BIG  HORN  county 
Act  cretaing  and  prescribing  bonnda- 

ries'of432Sll. 
Attached  to  Gallatin  for  judicial  pur- 

Eoses  585  S  1. 
I  of  discovery — not  allowed. 

BILLS  of  exchange  and  promissory  notes 

Actions  by  assignee  on  28  S  5. 

Defendants  suea  jointly  or  severally  on 
29S15. 

Declared  negotiable  385  S  1. 

Days  of  grace  on  385  S  2. 

Falling  due  on  certain  days,  when  pay- 
able 386  S  3. 

Liability  of  drawers,  when  endorsed 
386  S  4. 

Liability  of  endorsers  386  S  5. 

Of  presentation  and  protest,  to  hol4  en- 
dorsers 386  S  6. 

When  overdue,  what  parties  sued  on 
386  S  7. 

Transfer  of,  to  party  tendering  pay- 
ment 386  S  7. 

Rate  of  interest  upon  497  Ss  1 — 3. 
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BILLS  of  Bale 
When  deemed  chattel  mortgage  527  S  7. 

BOARD  of  county  commissioners.    See 
County  CommissionerM. 

BOAT  burning  pnnished  260  S  64 ;    281 
Ss  65—68. 
Injuring  or  cutting  loose  310  S  175. 

BODILY  injury 
Assault  with  intent  to  commit  279  S  57. 

BOND 

Attorney  not  to  give,  for  appearance  of 
accused  378  S  14. 

Of  district  attorney  379  S  2. 

Of  territorial  auditor  384  S  22. 

Of  territorial  treasurer  385  S  23. 

Of  clerks  of  district  and  probate  courts 
387  S  1. 

Same,  how  and  when  sued  upon  387 
S2. 

Of  probate  judge  440  S  37. 

Of  county  clerk  441  S  39. 

Of  sheritf  444  Ss  52,  5g. 

Of  coroner  447  S  68. 

Of  county  treasurer  451  Ss  87,  88. 

Of  county  surveyor  454  S  99. 

Of  county  assessor  455  S  104. 

Of  justice  of  the  peace  457  S  113. 

Of  constable  457  S  114. 

Of  guardian  482  S  5  ;  364  S  269. 

Of  superintendent    of  public  instruc- 
tion 546  S  6. 

Of  keeper  of  military  stores  562  S  3. 

Of  person  receiving  military  stores  563 . 
S5. 

Of  county  commissioners  568  S  1. 

Of  public  administrator  369  Ss  294— 
296. 

BOND  for  costs 
When  required  149  Se  559—562. 
Poor  person   may  proMcute  without 

155  a  63. 
Territory  not  to  give  150  S  564. 
When  suit  dismissed  for  want  of  149  S 

561. 

BONDS  in  settlement  of  estates 
Of  executors  318  Ss  11, 12 ;  319  Ss  19— 

25. 
Of  administrators  319  Sa  17—25. 
If  insufficient  322  Ss  36—40. 
Of  surviving  partner  324  S  51 ;   325  Ss 

54—59. 
Of  appeal  from  probate  court  327  S  64; 

367  Ss  286,  287  ;  371  S  310. 
May  be  taken  by  administrator  336  Ss 

105—107. 
Actions  on    355  S   223 ;  363  S  267 ; 

365  Ss"  277— -280. 


BONDS,— Coneini/ed. 
To  protect  adtoiniiitratOTS  358  S  233 
Of  public  administrators  369  Sb  ']M- 
296. 

BONDS,  county 
County  commissioners  may  isoe  {?■• 

SI. 
Rate   of  interest  on  497  Ss  2, 3 : '^^> 
^b3 

Revenue  set  apart  to  pay  479  S  3. 
Of  what  denomination  may  be  479  S 4 
When  redeemable  479  S  6. 
County   commissioners  may  set  ati'l* 

funds  to  pay  570  S  1. 
Certain  officers  not  to  buy  or  sell  ^''' 

Ss  1.  2. 

BONDS,  territorial 
Certain  officers  not  to  buy  or  kI  ''^^' 

Ssl,  2. 
Duty  of  auditor  in  issuing  573  S 1. 
Auoitor  may  issue  duplicate,  vhen  'T 

S2. 
Person  demanding  duplicate  to  giT*^ 

bond  573  S  3. 
Duty  of  auditor  issuing  duplicate  rCt 

S  4. 
Notice  of  the  word  "original"  or  dapli 

cate  574  S  5. 
Rights  of  person  owning  original  o'^ 

S6 
Duplicate  issued,  if  original  lost  574  S 

7. 
Issued  to   fund  outstanding  indebtH^ 

ness  578  SI. 
Amount  for  which  may  be  isBued  5? 

S2. 
Holders  of  warrants  to  present  sase 

579  S  3. 

Form  of,  and  how  issued  579  8  4. 
Amount  of,  to  redeem  old  bonds''*?' 

S5. 
How  sold  579  Ss  6.  7. 
Denomination  of  580  S  8. 
Appropriation  to  carry  act  into  efft:t 

580  S  9. 

Interest  on,  paid  semi-annnallj  o^^' ^ 

10. 
Revenue  to  pay  interest  on  580  S 11 
Treasurer  to  reideem  old  bonds  5^^  ^ 

12.  , 

Forging  or  counterfeiting  »mb«  ^  ^^ 

13. 

BOOKS 

Subpoena  for  production  of  127  S  4- -i 
Wiaow  allowed,  when  335  S  102. 

BOUNDARY  sUke  removed  286  8  83 
BOUNDARIES.  SeeQmntiaandQ^'^ 
BoundaricM. 
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BRAND 
Punifthment  for  altering  or   defacing 

284  S  78. 

BRANDS  and  marks 
Office  for  recording  563  S 1 . 
Clerk  of  supreme  coart,  recorder  of  563 

SI. 
Aaxilliary  offices  563  S  2. 
Recorded  brand,  how  obtained  563  S 

3. 
Full  record  of,  kept  by  recorder  563  S 

"t. 
List  of,  to  be  published  annually  and 

di^tribated  564  S  5. 
Duties  of  clerks  of  auxilliary  offices 

564  S  6. 
Penalty  for  person   using  recorded,  of 

another  564  S  7. 
Person  selling  stock,  to   "vent"   brand 

564  S  7. 

BREACH  of  the  peace 
Prevention  of  by  officer  191  S  14. 
Duty  of  officer,  when  persisted  in  191 

8*14. 
When  threatened  in  presence  of  officer 

or  magistrate  191  S  15. 
Force  to  prevent,  in  public  meeting  192 

S18. 
Magistrates  have  power  to  prevent  192 

S20. 

HRIBERY 
Of  officers  292  Ss  103—105. 
Attempt  to  commit  2^3  S  105. 
To  influence  jurors  297  Ss  121,  122. 

BRIDGE 
Penalty  for  burning  281  S  67. 
Obstrncting  of,  punished  303  S  147. 
Malicious  injury  to  310  S  176. 
'instruction  of  charter  of  312  S  183. 
Xot  to  obstruct  ford  312   S   183. 
iSee  Toll  Roads, 

BROKER 
When  may  be  arrested  44  S  81. 
To  be  licensed  586  S  4. 

BROTHER 
Inheritance  by  261  Ss  252—256. 

BUILDINGS.     See  County  Buildings. 

BURDEN  of  proof.    See  Trial. 
On  accused,  in  homicide  276  S  40. 

BURGLARY 
Definition  and  imnishment  of  281  S  70. 
In  night  time  281  S  69. 
In  day  time  281  S  70. 
Person  attempting,  if  killed  275  S  32. 
Having  tools  for  committing  304  S  149. 


BURNING  of  properly 
When  deemed  arson  280  Ss  64^68. 
When  malicious  mischief  309  Ss  173- 
179. 

BUSHEL 
Standard  of,  defined  552  S  3. 

BUYING  stolen  goods  283  S  76. 


a 

CALENDAR 
Causes  to  be  placed  upon  64  S  192. 

CANAL 
Right  of  way  as  to  499  S  3. 

CARDS 
Games  of,  on  Sunday  302  S  142. 
What  games  of,  punished  308  Ss  168, 
169. 

CARRYING 
Deadly  weapons  279  S  62 ;  304  S  149. 

CASTRATION.    See  Xnmait. 

CAUSES 
Placed  on  calendar  64  S  192. 
For  new  trial  74  S  233. 
For  divorce  467  S  1. 

CAUSES  of  action 
What  may  be  united  41  S  72. 
See  Actions^  Civil. 

CERTIFICATE 

Of  sale  of  personal  property  under  exe- 
cution 87  Ss  277,  278. 

Of  sale  of  real  property  under  execution 
87  S  279. 

Of  acknowledgment  of  conveyance  397 
S  7. 

Form  of,  when  party  known  39S  S  8. 

Form  of,  when  party  unknown  398  S  9. 

Proof  of  execution  of  conveyance  398 
S  12. 

What  shall  set  forth  398  S  13. 

What  to  contain,  when  married  woman 
conveys  400  S  22. 

Of  incorporation  how  executed  406  S  1 . 

Same,  where  filed  and  recorded  406  S  2. 

CERTIFICATE  of  marriage.    See  Mar- 
riage. 

CERTIFIED  copy.    See  Evidence. 

CERTIORARI.    See  Writ  of  Oeriiorari. 

CHALLENGED  voter.    See  Eleciiom. 

CHALLENGE  of  juror,  civil 

How  made,  and  number  allowed  66  S 

197. 
Grounds  of  66  S  198. 
For  cause,  how  made  66  S  199. 
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CHALLENGE,— Cbnttniwcf. 
Order  of,  by  parties  66  S  200. 
If  sustainea,  vacancy  how  filled  66  S 

201. 
In  justices'  coarts  178  S  710. 

CHALLENGE  of  juror — criminal — 
Number  of  challenges  allowed  233  Sa 

277.  278. 
Who  may  interpose  234  S  283. 
When  to  the  panel  234  S  284. 
If  to  panel,  when  and  how  made  234  S 

285. 
To  individual  juror,  causes  of  234  S 

286. 
Court  shall  try  234  S  287. 
Witnesses  introduced  on  trial  of,  when 

236  S  288. 
When  to  be  made  235  S  289. 
[f  sustained,  panel  how  filled  235  S  290. 
Cause  of,  if  panel  corruptly  selected  258 

S451. 
In  probate  and  justices''  courts  263  S 

484. 

CHALLENGE  to  grand  jury 
Who  may  interpose,  and  when  209  8 

118. 
Causes  for,  to  panel  209  S  119. 
Caufles  for,  to  individual  209  S  120. 
Defendaut  in  custody,  how  to  make  210 

S121. 
When  deemed  waived  210  S  121. 
By  defendant,  when  on  bail  210  S  122. 
When  deemed  waived  210  S  122. 
If  sustained  to  panel,  effect  210  S  123. 
If  sustained  to  individual,  efiect  210  S 

124. 

See  Grand  Jury. 
CHALLENGE  to  fi'ght  299  S  131. 

Duel  with  deadly  weapons  277  8   43. 

See  Duel. 

CHAMBERS 
Powers  of  district  judge  sitting  at  161 
S624. 

CHANCERY 
Writ  of  error  not  allowed  in  113  S  392. 
Court  of,  jurisdiction  in  divorce  458  S 

Rule  of  proceedings  in  divorce  459  S  8. 

CHANGE  of  place  of  trial  31  S  27. 
See   Venue. 

CHANGE  of  venue.    See  Venue. 

CHARACTER 

When  jierpon  may  be   arrested  for  in- 
jury of  44  881. 

CHARGE  to  grand  jury  210  S  127. 
See  Imirueiione  to  Jury. 


CHASTITY. 

Rape  punished  277  S  46. 
Bigamy  punished  302  8  140. 
Inc(>stoouB  marriages  punished  303  S 
146. 

CHATTELS 
Fraudulent  conveyances  of  3068  loi'. 
Obtained  by  false- pretences  306  SeltV* 
161. 
See  Personal  Property. 

CHATTEL  mdrtgages.    See  Morigw" 
Chattel. 

CHEATS 
Oflfences  committed  by  306  Sa  1"^^'- 
170. 

CHILD 

When  a  competent  witness  125  844^- 
Inheritance  bv  335  8s  102—104;  '^\ 

Ss  252—257". 
Provisions  to  educate  360  S  243. 
Inheritance  by  posthumoup  361  8  ijJ 
What  an  advancement  to  362  Ss  2*<7 

258. 
Baiitard,   inherit  from   mother  3B2  ."^ 

260. 
May  be  legitimated  362  Ss  261,  26:'. 
Appeal  from  allowance  to  367  S  2?^'. 

CHILDREN 

liOgitimacy  of,  not  affected  by  divoru- 

457  SI. 

Court  may  decree  custody  of,  in  divrint 

458  S  6. 

CHOSE  in  action   28  8  5. 
See  Thing  in  Action. 

CHOTEAU  county 

Act  creating  and  describing  boandantr* 

of43lS9. 
Attached  to  Lewis  and  Clarke,  for  ju<s. 
cial  purposes  585  8  1. 

CIRCUMSTANCES 

Manifesiing  criminal    intention  26^  > 
2 

Of'killing.  show  malice  273  Ss  19.  2" 
Of  mitigation  in  homicide  276  S  40. 

CIVIL  actions.    See  AeUom,  Civil, 

CIVIL  practice  act  28  Ss  1—752. 

CITATION 

To  administrator  318  S  9 ;  329  Se  i"^- 

70;  337  8  117:  355  8  221. 
Delinquent  to  pay  costs  of  323  S  50. 
To  surviving  partner  326  S67. 
To  persons  having  goods  of  decedent? 

estate  333  Ss  79,  80. 
Alias,  when  served  355  8  222. 

CITY 
Actions  for  trespass  by  93  S  300. 
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CLAIMANT  against  estates 
MqH  present  claim,  when  351  S  189. 
Affidavit  of  351  Ss  195—197. 
Agent  of,  may  make  oath  352  S  197. 

CLAIMS  against  estates 
Must  be  presented,  when  334  S  91. 
How  exhibited  351  S  188. 
How  allowed  349  Ss  184—216. 
Affidavit  filed  with  351  Ss  195—197. 
By  administrator  353  S  207. 
Payment  of  356  Ss  227—232. 

CLASSES  of  demands  against  estates  350 

S184. 
Of  partnership  eflfects  327  Ss  62,  63. 
All  demands  classified  353  Ss  209.  210. 
Payment  according  to  353  S  212 ;  356 

8  228. 

CLERGYMAN 
Not  examined  as  awitne<)e,  when  125  S 
449. 

CLERK 
When  may  be  arrested  44  S  81. 
Embezzlement  by  286  S  84. 

CLERK  of  boat 
Of  contract  by  59  S  161. 

CLERK  of  court  of  record 

Complaint  filed  wiih  32  S  2«. 

To  endorse  complaint  32  S  29. 

To  issue  and  sign  samroons  32  S  29. 

To  make  copy  of  complaint,  when  33 
8  35. 

Jastification  of  bail  before  46  Ss  95 — 98. 

Shall  require  undertaking  in  attach - 
ment54S  138. 

To  enter  causes  on  calendar  64  S  192. 

How  shall  draw  jury  65  S  105. 

Shall  write  down  exceptions,  when  73 
S229. 

To  enter  judgment  77  S  237. 

To  keep  judgment  book  77  S  241. 

To  make  up  judgment  roU  77  S  243. 

To  enter  judgment,  how  77  S  244. 

Bribery  of  2y3  Ss  104.  105. 

Extortion  by  29^  S  125. 

Service  on  for  non-resident,  when  153 

^  S  575. 

Shall  keep  register  of  actions  153  S  576. 

Keeper  of  seal  of  court  155  S  587. 

May  take  acknowledgment  of  convey- 
ances 397  S  4. 

CLERK  of  district  court 
When  shall  adjourn  court  155  S  589. 
Fees  of.  pages  420.  421. 
ShaU  give  bond  387  S  1. 
Of  suits  on  such  bond  3.S7  S  2. 
To  keep  just  account  of  fines  inflicted 
586  S  9. 


CLERK,— Contintud. 
Shall  certify  same  to  county  commis* 
woners  568  S  10. 

CLERK  of  election.    See  Elections. 
Fees  of,  p.  424. 

CLERK  of  probate  court 

How  to  issue  venire  for  jury  162  S  63$. 
May   grant  letters  of  administration, 

when  317  Ss  1—9. 
Cannot  be  administrator  317  S  5. 
May  take  bond  of  administrator  318  S 

12;  319  Ss  17— 23. 
Cannot  be  security  on  bond  319  S  20. 
May  approve  or  reject  bond  319  3  23. 
To  record  letters  testamentary  320  Se 

26,  27. 
May  take  bond  of  surviving  partner 

326  S  56. 
Appointment  of  witnesses  by  332  S  77. 
Must  record  inventor,  etc.  333  S  87 ; 

355  Ss  217—219. 
To  keep  abstract  of  judgments  353  iSn 

209—211. 
May  issue  citation  355  Ss  221.  222. 
To  make  transcript  on  appeal  367  S  288. 
General  provisions  concerning  368  R 

292. 
Act  creating  office  of  387  S  la. 
Appointment  of  387  S  2a. 
Juage  of  probate  court  may  act   as, 

when  387  S  2a. 
Official  bond  of  387  S  3. 
Of  suit  on  bond  of  387  S  2. 
Fees  of  388  S  4. 
To  keep  account  of  fines,  etc  ,  inflicted 

568  S  9. 
Shall  certify  same  to  county  commis- 

sioners  568  S  10. 

CLERK  of  supreme  court 

When  shall  adjourn  court  155  S  589. 

To  keep  roll  of  attorneys  376  S  4. 

Recorder  of  brands  ana  marks  563  S  1. 

Duties  as  recorder  of  same  563  Ss  4,  5. 

To  keep  account  of  fines,  etc.,  inflicted 
568  S  9. 

Shall  certify  same  to  county  commis- 
sioners 568  S  10. 
CLERK  of  sales  of  estates  by  administra- 
tor 336  S  111. 

Qualifications  of  336  S  111. 

Duties  of  337  S  112. 

CLOTHING 
Allowed  convicts  when  discharged  565 
S4. 
See  Convictt. 

COERCION 

Crime  committed  by  270  Ss  6—11. 
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COHABITATION 

When  proof  of  marriage  302  S  140. 

COMPANY    incorporated  to  file  certifi- 
cate 414  S  36. 

COIN 

Penalty  for  counterfeiting  285  S  89. 
Same,  having  in  possessron  288' S  90. 

COLLATERALS 

Inheritance  by  362  S  255. 

COLLECTOR 
Auditor  to  furnish  blanks  to  381  S  3. 
Not  to  buy  warrants  at  lees  than  par 

477  S  6. 
County  treasurer  shall  be  615  Ss  4 — 6. 
Shall  render  accounts  to  county  com- 

mis^ioners  566  S  1. 
May  be  prosecuted,  if  delinquent  566  Ss 

2—5. 

COLLUSION  in  divorce  458  S  4. 

COMMISSION,  to  take  depositions  out  of 
territory  132  S  482. 

COMMISSION  merchant 
To  pay  license  587  S  5. 

COMMISSIONS 

Issued  by  governor,  secretary  to  sicn 
617  S3. 

COMMISSIONERS 

Duties  of,  in  partition  359  S  236. 

COMMISSIONER 

To  take  depositions  out  of  territory  132 

.    Ss  482— 484. 

COMMISSIONERS  of  deeds 
Governor  may  appoint  388  S  1. 
To  take  oath,  and  file  same  with  secre- 
tary territory  3S8S  21. 

COMMITMENT 

When  allowed  for  contempt  146  Sa  540 
--543. 

COMMON  field 

Damages  for  trespas^s  upon  374  S  3. 

COMMON  law 
Crimes  recognized  bv,  punished  312  S 

185 
Adopted  in  Montana  Territory  388  S  1. 

COMMON  scliools.     See  Schools. 

COMPENSATION 
To  equalize  shares  in  partition  103  S 

353. 
Of  county  commissioners  435  S  13. 
Of  county  clerk  439  S  36. 
Of  probate  judge  440  S  3S. 
Of  election  officers  467  S  33. 
Of  administrator  356  S  225. 


COMPETENCY 
Of  jurors  in  justices*  courts  178  S  li^ 
Of  jurors  in  criminal  case  233  S  276 
Of  jurors  in  civil  case  506  S  8. 

COMPLAINT  in  civil  action 
Actions  commenced  by  filing  32  S  23 
How  endorsed  and  filed  33  8  29. 
Summons  issued  thereon,  when  32 S 29 
To  be  answered  32  S  30. 
Time  in  which  may  be  answered  33  S 

31. 
Copv  of,  to  be  served  with  smnmoiis  S3 

be  34,  36,  S  41. 
Co]>y  of,  furnished  plaintiff,  when  33  S 

35. 
Part  of  pleadings  allowed  37  S  48. 
What  shall  contain  37  S  49. 
Time  in  which  defendant  may  demur  i^ 

37  S  50. 

Amendments  of  38  S  53 ;  41  &  P.  "^ 
Answer  shall  deny  each  allegation  ot 

38  »  56. 
Verification  of  39  S  63. 

In  an  action  fnr  libel  or  slander  40  > 

70. 
Several  causes  of  action  mav  be  united 

in  41  S  72. 
Every  material  allegation  not  contro- 
verted admitted  41  S  73. 
EiTect  of  overruling  demurrer  to  41  > 

75. 
Amended,  after  demurrer,  of  course  41 

S75. 
Amended  on  good  cause  shown  42  S  7^ 
To  be  liberally  construed  42  S  76. 
Errors,  etc.,  in,  not  substantially  disrf 

parded  42  S  79. 
For  injunction,  what  mufit  show  b'l  '^ 

130. 
To  be  verified  52  S  130. 
Copy  of,  with  verification,  how  Fcrve-i 

52  S  130. 
For  attnchment  against  boats  fiO  S^  \^^ 

—177. 
In  partition,  what  to  contain  97  S  ?M_ 
In  partition,  filed  in  district  court  ^7 

S  316. 
In  action  for  usurpation  of  office  103  S 

360. 
Against  joint  debtors  not  originally 

served  119  S  421. 
In  justices'  courts  175  S  688. 
In  action  to  forfeit  placer  mines 594  S  4 

COMPLAINT-criminal— 

Only  pleading  in  justices*  and  probate 

courts  190  S  5. 
Of  threatened  public  offence  192  S  21 
By  person  knowing  of  pnblic  offen-e 

202  S  75. 
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COMPLAINT.— am«nu«rf. 

In  snch  case,  what  to  state  202  S  76. 

Person  making,  to  give  names  of  wit- 
nesses 203  8  79. 

<  )n  arrest  without  a  warrant,  made  204 
S89. 

For  search  warrant  256  S  430. 

In  prosecutions  in  probate  and  justices' 
courU  262  S  468. 

In  probate  and  justices'  courts,  what  to 
Slate  262  8  469. 

la  probate  and  justices*  courts,  who 
may  make  262  S  470. 

Warrant  issued  on  262  S  471. 

New.  filed  when  262  S  479. 

COMPROMISE 
Of  offer  of  defendant  to  compromise 
suit  123  S  442. 

COMPOUNDING 
Criminal  offences  296  S  120. 

COMPULSION 
Crimes  committed  by  270  Ss  6—11. 

CONCEALED  debtor.    See  Arrest  and 
Bail,  Atiacfiment. 

(CONCEALMENT 
Of  crime  271  S  13. 
Of  death  of  bastard  276  S  41. 
Of  records  by  officers  293  S  106. 

CONDEMNATION 
Of  real  estate  for  use  of  corporations 
416  S  42. 

CONFESSION 
Of  judgment.    See  Judgment  by  Con- 

feuion. 
In  justices'  courts  157  S  658. 

CONFINEMENT  unlawful  280  S  63. 

CONSANGUINITY 
Degree  of.  marriages  void  303  S  146. 

CONSENT 
To  waive  jury  trial,  to  be  in  writing 

70  S  219. 
Necessary  to  marriage  520  S  1. 

CONSIGNEE  of  boat 
Contract  by  59  S  161. 

CONSOLIDATION 

Of  civil  actiona,  when  may  be  done  30 
S21. 

CONSTABLE 

When  not  act  as  attorney  in  justices' 
courta  169  S  657. 

Attachment  may  be  directed  to.  in  jus- 
tices' courts  172  S  676. 

Duties  of.  in  such  case  172  S  676. 

How  shall  enforce  execution  from  jus- 
tices' docket  181  S  723. 
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CONSTABLE.— anein««rf. 

May  execute  process  begun  before  ex- 
piration of  office  184  S  735. 

Bribery  of.  punished  293  Ss  104.  105. 

Obstruction  of.  punished  295  Sill. 

Suffering  prisoner  to  escape  296  S  118. 

Refusing  to  arrest  criminal  290  S  119. 

Taking  extortionate  fees  298  S  125. 

Purchasing  judgment  298  S  126. 

Notice  by.  on  administrator  352  S  199 ; 
365  S  273. 

Fees  of,  page  424. 

To  settle  with  county  commissioners 
566  S  1. 

CONSTABLES 

Number  elected  in   each  township  356 

S  112. 
To  give  bond  and  take  oath  457  B 114. 

CONSTRUCTION  of  statutes 

Pleadings  in  civil  actions  liberally  con- 
strued 42  S  78. 

"  Person,"  in  criminal  laws  313  S  187. 

Of  act  repealing  criminal  laws  314  S 
192. 

Of  phrase,  "intent  to  injure"  313  S 189. 

Of  act  relating  to  administrators  339  S 
128 ;  367  S  286. 

Rules  for  389  S  1. 

Repealing  act  repealed,  not  to  revive 
former  390  S  2. 

Of  general  provisions,  terms,  etc.,  390 
S3. 

When  acts  to  take  effect  390  S  4. 

Terms  "heretofore"  and  "hereafter," 
what  to  mean  390  S  5. 

Of  singular  number  and  masculine  gen- 
der 390  S  6. 

Rules  in  last  two  sections,  when  to  ap- 
ply 390  S  7. 

Pen()ing  action  not  affected  by  repeal 
of  law  390  S  8. 

What  may  be  omitted  in  publishing 
laws  390  S  9. 
See  Language. 

CONTAGIOUS  disease,  inoculating  311  8 
180. 

CONTEMPT 
Of  witness,  how  punished  128  Ss  461 — 

467. 
What  acts  deemed  144  S  632. 
When  punished  summarily  145  S  532. 
When  warrant  or  attachment    issued 

for  145  S  533. 
When  commitment  for,  U)  issue  145  S 

533. 
Bail  to  be  endorsed  on  attachment  145 

S534. 
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CONTEMPT.— am«nii«d 

Duty  of  sheriff  having  custody  of  per- 
son arrested  145  S  535. 

How  person  arrested  discharged  145  S 
536. 

Warrant  and  undertaking  returned 
145  8  537. 

Examination  of  person  charged  with 

145  S  538. 

Pen>on  guilty  of,  may  be  fined  145  S 

539. 
ImprL<OBment  of  person  guilty  of  146 

S540. 
Person  guilty  of  may  be  indicted,  when 

146  S  541. 

Proceeding  when  person  charged  with, 

fails  to  appear  146  S  542. 
Same,  when  person  unable  to  appear 

146  S  543. 
Finality  of  judgment  in  case  of  146  S 

544. 
Punishment  for  146  S  544. 
Punishment  by  a  justice,  for  184  S  736. 
Particulars  of     conviction   entered  in 

justice's  docket  185  S  737. 

CONTEST 
Of  elections  468  Ss  38—40. 
See  EUctiona. 
CONTINGENT  fund 

How  created  571  S  2. 

If  surplus,  how  disposed  of  571  S  3. 

CONTINUANCE,  civil 

Of  suit,  in  case  of  death  of  party  29  S 

16. 
In  case  of  transfer  of  interest  by  party 

29S16. 
On  grounds  of  absence  of  evidence  65 

S  194. 
In  partition  101  S  335. 
Of  trial  for  returned  commission  133 

S485. 
Costs,  on  postponement  of  trial  148  S 

553. 
In  unlawful  entry  and  detainer  164  S 

641. 
Injustices'  courts  177  S  702. 
AflSdavit  for  177  S  702. 
When  may  be  had  177  S  703. 
For  what  period  granted  178  S  704. 
By  probate  court  339  S  133. 

CONTINUANCE,  criminal 

Of  preliminary  examination  205  S  95. 
For  absence  of  witness,  when   214  S 

157. 
When  had  without  issuing  process  229 

8  259. 
Defendant  must  give  notice  of,  when 

232  S  269. 


CONTINUANCE,  criminal,— Cbntiww/. 

Affidavit  for  232  S  269. 

Causes  for  232  S  270. 

By  the  territory  232  S  271. 

Application  for,  when  not  allowed  2V, 

8  272. 
When  granted,  in  probate  and  jnatiot^ 

courts  264  S  496. 
Recognizance  upon  264  S  496. 
Commitment  during  264  S  497. 
Witness  to  be  notified  of  265  S  514. 

CONTRACT 
When  successive  actions  maintained  or 

30  8  20. 
When  party  may  be  arrested  for  fratid 

in  44  8  81. 
For  supplies,  etc..  for  bopt  59  S  161. 
Of  fraudulent  306  S  159. 
Execution  of  by  administrator  347  ^ 

174—182. 
Appeal   from    order  of  probate  oouri 

made  concerning  367  S  283. 
Market  value  of  gold  dust,  when  meif- 

ure  of  damages  in  391  SI. 
For  sale  of  lands,  when  void  393  S  b. 
For  sale  of  goods,  chattels,  etc ,  when 

void  393  S 13. 
Who  capable  of  making  497  S  1. 
Legal  rate  of  interest  upon  497  Ss  I- 

3. 
Continued  by  new  promise,  when  51> 

S  19. 
Limitation  of  actions  upon  616  S  8. 
Effect  of  payment  upon  as  to  \m\» 

tions  518  S  20. 
Marriage  deemed  a  civil  520 SI 
For  public  printing,  how  awarded  o^^- 

8  3. 
For  keeping  territorial  prisoners  505 S 1 

See  Conveyances  and  ConiracU. 

CONVEYANCES 
Of  real  estate,  under  mortgage  J*'^ 

309. 
When  not  of  record  in  action  for  pa: 

tition  97  S  315. 
Altering  or  counterfeiting  287  S  88. 
Defacing  or  falsifying  293  S  106. 
Making  fraudulent  361  8  IdU. 
By  administrator  342  S  138. 
Same  specific  execution  of,  enforced 34. 

Ss  174— 183. 
Of  placer  mines  held  by  aliens.  vokI 

506  S 10. 

CONVEYANCES  in  partition 

To  be  made  by  referees,  when  sale  con 

firmed  103  8  346. 
Same,  where  to  be  recorded  103  S  34 
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Convfyances. 


CONVEYANCES  and  contracts 

\fad6  witli  intent  to  defraud,  yoid  392 
S  1. 

Not  fraadalent.  in  favor  of  person  hav- 
ing legal  notice  392  S  2. 

Power  of  revocation  in  conveyance, 
void  392  S  3. 

Power  of  revocation  to  other  than 
grantor,  valid  392  S  4. 

From  what  time  power  of  revocation 
valid  392  8  5. 

All  conveyances  of  land  to  be  in  writ- 
ing 393  8  6. 

Act  concerning  conveyances,  not  to  af- 
fect will  393  S  7. 

When  leaj'e  to  be  in  writing  393  S  8. 

Agent  may  sign  conveyance  393  SIO. 

Power  of  court  to  compel  specific -per- 
formance of  393  S  10. 

When  df^eds  and  assignments  in  trust, 
void  393  8  11. 

What  agreements  void,  unless  in  writ- 
ing 393  8  12. 

When  sales  of  goods  void,  unless  in 
writing  393  8  13. 

What  deemed  memorandum  of  sale  at 
auction  394  8  14. 

'fOods  sold,  not  delivered,  evidence  of 
fiaud  394  8  15. 

Term  "creditors"  what  to  include  394 
8  16. 

Instrument   may  be  signed   by  agent 

394  8  17. 

Instrument  made  with  intention  to  de- 
lay or  defraud  creditors,  void  394  S 
18. 

Same  void  against  creditors,  also  against 
heirn,  etc.  394  S  19. 

Fraadulent  intent,  question  of  fact  394 
S20. 

Fraud  not  to  affect  innocent  purchaser 
391  8  21. 

Terms,  *'  bond  "  and  "  estate,'*  what  to 
embrace  394  8  22. 

Term  "  conveyance,"  what  to  embrace 

395  8  23. 

CONVEYANCES  of  realty.     See   Qm- 
traeti. 
How  signed  and  acknowledged  396  S  1. 
Husband  and  wife  may  make  jointly 

396  8  2. 

Proof  and  certificate  of  acknowledg- 
ment 39A  8  3. 

By  whom  acknowledgment  taken  397 
8  4;  617  8  1. 

Officer  taking  acknowledgment  to  cer- 
tify same  397  8  5. 

Person  making  acknowledgment  must 
be  known  to  officer  397  8  6. 


CONVEYANCES,— Cbu^nuerf. 

What  certificate  must  state  397  8  7. 

Form  of  certificate  398  8  8. 

If  person  unknown  to  officer,  certificate 

598  S  9. 
Proof  of  execution  of  398  8  11. 
Proof  of  certificate,  when  granted  3% 

8  12. 
What  certificate  to  set  forth  398  8  13. 
Evidence  of  handwriting,  when  taken 

399  8  14. 
What  proof  of  certificate  necessary  399 

8  16. 
When  officer  may  if>sue  subposna  for 

witness  to  399  8  16. 
Liability  of  witness  refusing  to  attend 

399  S  17. 

Certificate  to  entitle  to  be  recorded  399 

8  18. 
How  married  woman  may  convey  40() 

8  19. 
Who    may  take   acknowledgment  of 

married  woman  400  8  20. 
How  same  may  be  taken  400  8  21. 
What  certificate  in  such  case  to  contain 

400  8  22. 

Conveyance  recorded,  notice  to  third 

parties  400  8  23 
Filing  conveyance  for  record,  deemed 

notice  400  8  24. 
Unrecorded,  void   against  subsequent 

purchasers  in  good  faith  400  8  25. 
Power  of  attorney  to  be  acknowledged 

and  recorded  40l  S  26. 
Revocation  of  power  of  attorney  to  be 

recorded  401  8  27. 
Recorded  conveyance  read  in  evidence 

401  8  28. 

Conveyance  lost  or  destroyed,  record 
usea  as  evidence  401  S  29. 

Record  not  to  be  conclusive  401  8  30. 

Legality  of  conveyance,  how  attacked 
401  S  31. 

Person  conveying  without  title,  after- 
wards acquiring,  vested  in  grantee 

401  8  32. 

Person   not  in  possession  may  convey 

402  8  33. 

Term,  "real  estate."  construed  402  8  34. 
Term,  "  conveyance,"  construed  402  H 

35. 
How  satisfaction  of  mortgage  entered 

402  Ss  36.  37. 
Certificate  of  satisfaction  recorded  402 

8  38. 
Liability  of  mortgagee  for  non-satisfac  - 

tion  of  mortgage  402  8  39. 
Instruments  heretofore  acknowledged 

may  be  recorded  402  8  40. 
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CONVEYANCES,— Cb«tin«^.    v 

InstriMAents  heretofore  made,  eoverned 
by  laws  in  force  at  time  of  making 
403  S  41. 

When  grantees  are  tenants  in  common 
403  S  42. 

Term,  •'  heirs,"  not  necessary  to  convey 
fee  simple  403  S  43. 

Term,  "heirs"  or  "issue,"  mentioned 
in  remainders,  how  construed  403  S 
44. 

Posthumous  child,  when  to  defeat  con- 
tingent esUte  403  S  45. 

Same,  to  inherit  estate  in  remainder 
403  S  46. 

Grants  of  rents  or  remainders,  good 
without  attornment  403  S  47. 

When  attornment  of  tenant  to  stranger 
void  403  S  48. 

Lineal  and  collateral  warranty  abol- 
ished 403  S  49. 

Words.  •'  grant,  bargain  and  sell,"  con- 
strued 404  S  60. 

As  to  notice  of  instruments  legally  exe- 
cuted and  recorded  4o4  S  61. 

Non-resident  wife,  need  not  convey  404 
S52 

CONVICT 

Unless  pardoned,  not  to  be  witness  125 

S446. 
To  answer  as  to  conviction  of  felony 

128  S  460. 
Governor  authorized   to  contract  for 

keeping  565  S  1. 
Accounts  for  keeping,  how  certified  and 

paid  565  S  2. 
Cannot  be  administrator  317  S  5. 
Governor  may  contract  labor  of  565  S  3. 
When  discharged,  furnished  clothing 

565  S  4. 
Con6ned  in  penitentiary  565  S  6. 

See  Ftxsoncr^  JaiU  and  Jailer, 

COPARTNER.    See  JP^rtnership, 

COPY  of 

Complaint  served  with  summons  33  S 
34. 

Complaint  furnished  plaintiff,  when  33 
S35. 

Complaint  in  action  for  partition  97  S 
316. 

Statement  annexed  to  transcript  on  ap- 
peal 108  S  375. 

Order  annexed  to  transcript  on  appeal 
108  S  375. 

Written  opinion  of  court  below  on  ap- 
peal 109  S  379. 

Brief  furnished  to  judges  and  parties 
in  Supreme  Court  IIJ  S  390. 


COPY  of— Continued. 

Record,  documents,  etc., of  public  offic«£, 

evidence  157  S  595. 
Records,  when  evidence  320  8  28;  3^ 

S90. 
Records,  by  secretary  of  territory,  evi 

dence  618  S  4. 

CORONER 

Fees  of,  page  424. 

Election,  term  of  office,  bond  447  S  ^. 

To  act  as  sheriff  in  certain  cases  447  S< 

69.  70. 
To  serve  process  when  sheriff  prejudice'l 

or  related  to  party  44H  S  71. 
To  hold  inquests  448  S  72. 
To  summon  jury  at  inquest,  oath  of  jury 

448  S  73. 

Power  to  compel  witnesses  tO  appear  at 

inquest  448  S  74. 
Oath  of  witnesses  at  inquest  44S  S  75. 
Testimony  of  witnesses  at  inquest,  bow 

taken  449  S  76 
Verdict  of  jurors  at  inquest  449  S  77 
Verdict  to  be  kept  secret,  whea  449  >> 

78. 
May  order  person  charged  arrested  449 

S  /9. 
May  issue  warrant  for  person  charged 

449  S  80. 

Warrant  of  equal  authority  of  justices' 

449  S  81. 

What  warrant  to  recite  450  S  82. 
What  return  made  to  district  court  4')0 

S  83. 
How  shall  dispose  of  deal  body  4ri0  S 

When  justice  of  the  peace  to  act  as  450 

S  85. 
May  summon  surgeon  to  attend  inqu&t 

450  S  86. 

Limitation  of  actions  upon  official  bood 
516  S  8. 

CORPORATION 

How  summons  served  on  34  S  36. 
Officer  of,  may  verify  pleadings  39  S  63. 
Injunction  against  53  S  134. 
Stock  and  shares  of,  how  attached  55  > 

142. 
Property  of,  liable  to  executiou  82  t 

258. 
May  be  garnisheed,  when  iU  S  290. 
Proceeding,   if   claiming  property  of 

judgment-debtor,  liable  to  execution 

91  §293. 
How  served  in  justices'  courts  169  S  6^^. 
Proof  of,  in  case  of  forgery  290  S  9.-)^ 
Included  in  terra  "  person  "  313  S  W 
Property  of,  how  assessed  for  taxation 

604  S  9. 
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CORPORATIONS.    Ch  18  p  406. 

Articles  of  incorporation,  execnted  and 

acknowledged  406  S  1. 
Certificate  of,  where  recorded  and  kept 

406  8  2. 
Places  of  business  of,  designated  in  cer- 
tificate 406  S  3. 
Place  of  business  out  of  territory  stated 

in  certificate  407  3  4. 
Notice  of  elections  by  407  S  6. 
Election  not  held  on  day  of  election, 

not  dissolved  407  S  6. 
President  of,  how  designated,  security 

of  407  8  7. 
Trustees  may  demand  subscription  407 

S8. 
Powers  of  trustees  408  S  9. 
Stock,  what  deemed  and  transfer  of  408 

8  10. 
Copy  of  certificate  of,  when  evidence 

4U8  8  11. 
Liability  of  stockholders  408  8  12. 
Power  of  trustees  to  purchase  408  8  13. 
Ortificate  of  stock  paid  in,  when  and 

how  made  409  8  14. 
Report  of,  published  annually  409  8 

Dividends  not  to  be  paid,  if  insolvent 

409  8  16. 
Loans  not  made  to  stockholders  409  8 

17. 
Liability  of  officers  signing  false  report 

409  8  18. 

Executor,  trustee,  etc.,  holding  stock  in 

410  8  19. 

Liability  of  person  pledging  stock  410 

S  19. 
Representative  of  stock,  rights  of  410 

8  19. 
Power  of  legislature   concerning    act 

410  8  21.  ' 

Increase  or  diminishing  capital' stock 

410  8  22. 
Of   meeting    to  increase  oc.  diminish 
•stock  410  8  23. 
Proceedings  at  meeting  to  increase  or 

diminish  stock  411  8  24. 
Liability  of  trustees  assenting  to  in- 
debtedness of  411  8  25. 
Record  of  stock  and  stock  holders  411 

8  26. 
Record  kept  open  for  inspection  411  8 

26. 
Evidence  of  record  411  8  26. 
Penalty  of  officer  or  agent  not  making 

proper  entries  411  8  26. 
Statement  of  ueasurer  demanded  412 

8  27 
Certificate  of  ditch  company  413  8  28. 
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CORPORATIONS,— Cbntinttfd 

Rights  of  ditch  company  413  8  29. 
Rates  of  water,  how  fixed  413  8  30. 
Banks  of  ditch  kept  in  good  condition 

413  8  31. 
Certificate  of  flume  company  414  8  32. 
Certificate  for  running  tunnel  414  8  33. 
Right  of  wa^  of  tunnel  414  8  34. 
Certificate  ot  telegraph  company  414  S 

36. 
Work  upon  flume  or  ditch  414  8  36. 
Generd  powers  of  415  8  37. 
Extent  and  restriction  of   powers  oi 

415  8  38. 

Penalty  for  injuring  property  of  415  H 

39. 
Not  to  issue  paper  money  415  8  40. 
Companies  formed  may  organize  .under 

act  of  415  8  41. 
Condemnation  of  land  for  purpdsen  of 

416  8  42. 
Dissolution  of  418  843. 

Powen>  of  trustees  after  dissolution  4lh 

8  44. 
How  place  of  business  of  removed  419 

8  45.  .   ,        , 

Foreign,  doing  business    in  territory 

419  8  46. 
Certificate   not  filed  as  required,  how 

proved  419  8  47. 
Ferries,  toll  bridges,  or  toll  road«  n(>t 

to  be  formed  420  8  48. 

CORRECTION 

.  '  Of  verdict  when  allowed  69  8  212. 
Of  awafd  when  allowed  123  8  439. 

COSTS,  in  civil  caees 

When  plaintiff  to  pay  in  arresting  de- 
fendant 44  8  83. 

How  itpportioned  in  partition  of  prop- 
erty encumbered  101  8  332. 

In  partition  apportione^l  and  paid  104 
8  357. 

May  inelnde  damages  for  delay  on  ap- 
peal 108  8  378. 

On  appeal  from  probate  court  118  S 
417. 

Of  controversy  submitted  by  aareeraent 
1218  431. 

On  non  suit,  paid  by  plaintiff  63  8  IM. 

Ob  judgment  by  default  63  8  186. 

<^'orji|iensauon  of  attorneys,  matter  of 
agreement  147  8  545. 

Prevailing  fiarty  to  recover  147  8  54r. 

In  what  caees  allowed  plaintiff,  tti 
course  147  8  r»46. 

Uteverat  actions,  allowed  only  in  on*- 
when  147  8  547. 
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COSTS,  civil— Q)ntinued, 

In   what  cases  allowed  defendant,  of 

course  148  S  548. 
In  what  cases  allowed  or  not  148  S 

649. 
May  be  apportioned  among  parties  1 48 

S549. 
When  not  allowed  148  S  549. 
Separate  defendants  may  recover, when 

148  S  550. 

When  costs  of  appeal  in  discretion  of 
court  148  S  551. 

Compensation  of  referees  148  S  552. 

in  case  of  postponement  of  trial  148  S 
563. 

In  case  tender  made  of  amount  of  de- 
mand 148  S  boi. 

In  case  of  action  by  executor,  trustee, 
etc.,  148  S  655 

On  review  of  case  from  an  inferior  tri- 
bunal 149  S  556. 

Memorandum  of  items  and  disburse- 
ments of,  to  be  delivered  to  clerk  149 
S657. 

To  be  inserted  in  judgment  149  S  558. 

When  security  for,  required  of  non- 
resident 149  S  559. 

Undertaking  for  149  S  559. 

Affidavit  of  sureties  on  bond  for  costs 

149  S  560. 

When  suit  dismissed  for  want  of  bond 

for  costs  149  S  561. 
Defendant  may  file  motion  for  security 

for  costs  150  S  562. 
Affidavit  to  accompany  motion  150  8 

562. 
Poor  person    may  prosecute    without 

cost  bond  150  S  563. 
Suils  m  behalf  of  territory  prosecuted 

or  defended  without  cost  bond  150  S 

564. 
Fees  of  officers  to  be  paid  at  time  of 

rendering  service  150  S  565. 
Of  interpleading  158  S  602. 
When  execution  to  issue  for  158  S  605. 
Of  continuance  in  unlawful  entry  and 

detainer  164  S  641. 
Of  amendments  in  justices'  courts  176 

S698. 
In  justices'  courts  180  Ss  717—719. 
Where  party  appealing  from  justices' 

courts,  failing  to  enlarge  or  reduce 

judgment  186  S  745. 
Allowed  prevailing  party  m  justices' 

courts  186  S  748. 
Delinquent  administrator  to  pay  323  S 

50;  356  Ss  224—229. 
Against  person  concealing  property  of 

estate  330  S  82. 


"i^ 


COSTS,  ciyil— Continued. 

When  estate  to  pay  353  8208. 
Bond  for,  given  by  legatee  358  S  23;i 
In  actions  for  waste  365  &  275,  276. 
Appellant  must  give  bond  for  36 

286. 
On  trials  by  public  administrator  8?' 

S307;  371  S  308 
County  to  pay  in  divorce  suits,  whe-a 

459  S  7. 
In  proceedings  under  est  ray  law  471  v^^ 

14.    . 

COSTS  in  criminal  cases. 

When  prosecution  malicious  193  S  27. 
Appeal  from  judgment  for  193  S  29. 
Duty  of  district  court  on  appeal  19^^  cf 

29. 
On  change  of  venue,  by  whom  paid  22r> 

S231. 
How  defendant  discharged  from  248  i^ 

389,  390 
Clerk  to  issue  execution  for  247  S  3S8. 
Execution  for,  how  enforced  247  S  38^ 
When  defendant  acquitted  or  unable  to 


pay  251  S  409. 
^h< 


When  paid  by  prosecutor  on  examina- 
tion 252  S  410. 
When  paid  by  county  262  8  411. 
When  paid  by  prosecutor  orcoaQty2fi2 

S412. 
In  other  cases  paid  by  county  252  S 

413. 
What,  of  defendant  paid  by  oonnty  25:! 

S414. 
What,  allowed  for  witnesses  252  S8415. 

416. 
For  medical  services ^253  8.417. 
Clerk  to  tax,  at  each  term  of  court 253 

S  419. 
Sheriff  to  make  out  bill  of  253  S  42(i. 
Of  jurors,  certified  by  clerk  253  S  421. 
Of  witnesses,  made  under  oath  253  S 

422. 
Lien  of  judgment  for  259  S  461. 

COSTS,  criminal,  in  justices'  and  probaU: 

courts. 
When  paid  by  county  264  8  501. 
When  paid  by  prosecutor  2848  501. 
On  appeal  from  sucli  court3'265  S.508 
Execution  to  isaue  for  265  8  511.' 
Execution  for,  how  levied  265  8  512. 
Paid  by  county  refunded,  when  265  S 

512. 

CO-TENANT 
When  may  bring  action  for  partition 

97  S  513. 
Court  to  determine  share  of,  when 98  8 

321. 
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Qmnselling, 


County. 


(COUNSELLING 
PenoQ  to  commit  crimes  270  S  5. 

COUNSELLOR.    See  Attorney. 

COUNTER  CLAIMS 
When  allowed  38  S  56. 
What  are  38,  39  S  57. 
Not  affected  by  death  or  aBsignment  39 

S58 
Compensated  by  croes  demands,  when 

39S58. 
When  judgment  rendered  on  77  S  239. 

•:()UNTERFEITING 
Defined  and  punished  288  S  89. 
Having  false  coin  in  oosseraion  28$  S 

90. 
Labels  or  stamps  289  Ss  91,  92. 
Having  tools  for  290  S  95. 
Witnesses  in  290  S  97. 
Of  official  seals  290  S  98. 
Oold  dust  or  bars  290  S  99. 
Same,  having  in  possession  291  S  100. 

COUNTIES 

Each  organized  a  body  politic  433  S  1. 

Property  of  434  S  2. 

Powers  of.  by  whom  exercised  434  S  3. 

To  provide  and  maintain  county  build- 
ings 434  8  4. 

Suits  by  and  against  434  S  5. 

Process  against,  how  served  434  S  6. 

Competency  of  witnesses  and  jurors, 
when  county  a  party  434  S  7. 

Judgment  against,  how  satisfied   43  ( 

Divided  into  assessment  districts  61G 
SI. 

COUNTIES 
Attached   for  judicial  purposes  Ch  77 
page  585. 

COUNTIES  and  county  boundaries  428 
Ss  1—11. 

COUNTY 
In  what,  actions  to  be  tried  30  Ss  23 

—26. 
Offence  in    two  or   more,  where  tried 
31  S  24. 
.  To  be  stated  in  summons  32  S  30. 
To  be  named  in  complaint  37  S  49. 
In   what,  estates  to   be  administered 
317  S  34;  324  8  51. 

COUNTY  assessor 
Election— bond— oath  455  S  104. 
May  appoint  deputy,  when  455  8 105. 
Compensation  ot  455  S  106. 
Duties   in  collecting  statistics  635  Ss 

3,  4. 

See  DUtriet  Aueuorn. 


COUNTY  buildincs 
To  be   furnishea   and   maintained  by 
county  434  S  4. 

COUNTY  clerk 
Fees  of,  page  425. 

When  to  issue  county  orders  439  S  33. 
Election  and  term  of  office  of  441  S 

39. 
Bond  of  441  S  39. 
In  what  cajtacities  to  act  441  S  40. 
Shall  appoint  a  deputy  441  S  41. 
Shall  keep  office  at  county  seat  441  S 

42. 
Keeper  of  records,  books,  papers,  etc., 

of  office  441  Ss  42—44. 
Vacancy  in  office  of,  how  filled  441  S 

43. 
Is  ex-officio  recorder  of  deeds  441  S 

44. 
To  keep  general  index  of  deeds,  etc., 

442  S  45. 
Duty  on  receiving  instrument  for  record 

442  S  46. 

To   keep   record  of   town    plats,  etc., 

443  S  47. 

To  keep  index  of  grantors  and  gran- 
tees 443  S  48. 

Evidence  of  copies  of  records  and  files 
by  443  S  49. 

May  administer  oaths  and  take  ack- 
nowledgments 443  S  50. 

Not  to  deliver  order  or  warrant  except 

to  payee  433  S  51. 
T^ot  to  be  county  treasurer  451  S  91. 
To  deliver  notices  of  election,  to  whom 

461  S  7. 
To  furnish  sheriff  with  poll  books-462 

S12. 
Recorder    of   marks   and   brands    for 

county  563  S  2. 
Duties  as  auxilliary  recorder  564  S  6. 
Sole  custodian  of  records  of  his  office 

567  S  7. 
Duties  of  567  S  8. 
Duties  of,  under  revenue  law  610  Ss 

24—26. 
To   extend  school  tax  on   assessment 

roll  632  S  48. 
To  return  statistics  to  auditor  635  S  4. 
In  what  sum  may  issue  county  war- 
ranto 638  S  4. 
Investments  in   name,  of,  for  certain 

parties,  when  103  S  350. 
To  receive  proceeds  of  such  investments 

103  S  352. 
To  account  for  same  103  S  352. 

COUNTY  cdlector.  See  CWfcctor,  County 
Trtaturer, 
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COUNTY  commission eni 

To  fix  rates  of  water  of  ditch  companies 

413  S  30. 
To  exercise  corporate  powers  of  county 

434  S  3. 
Board  ol,  bow  constituted  and  elected 

431  S  U. 
Termof  office  of  434  S  10. 
Time  of  meeting  435  S  11. 
Oath  of  436  S  12. 
Compensation  of  -135  S  13. 
Powers  and  duties  of  435  S  14. 
How  may  borrow  money  436  S  15. 
Of  election  to  raise  money  436  S  16. 
How  and  when  vote  on  loan  taken  436 

S17. 
Organization  of  new  townships  436  S 18. 
Alteration, of  townships  436  S  19. 
To  use  seal  and  sit  with  open  doors  437 

S20. 
To  choose  a  chairman  437  S  21. 
Powers  and  duties  of  chairman  437  S  22. 
Accounts  how  made  and  allowed  437  S 
,       23.    . 
County  orders,  how  signed  437  S  24. 
Of  appeals  from,  to  district  court  437  S 

25.    • 
Di^ty  of  clerk,  on  appeaJ  437  S  26. 
Appeal,  how  tried  in  district  court  437 
.      S26. 
To  furnish  books  and  blanks  to  county 

officers  438  S  27. 
Duties  of  as  to  county  orders  returned  by 

treasurer  438  S  28. 
To  publish  account  of  receipts  and  ex- 
penditures 438  S  29. 
Penalty  for  neglecting  to  perform  duties 

438  S  30. 

Duties  in  orgnnising  or  altefin'g  town- 
ships 438  iS  31. 

General  duties  of  clerk  of  board  439  S 
32. 

Duty  of  clerk  when  account  allowed 

439  S  33. 

Clerk  not  to  sign  county  orders  unless 

ordered  by  board  439  S  34. 
Clerk  to  furnish  secretary  of  territory 

with  boundaries  of  ^wnibips,  when 

439  S  35. 
Compensation  and  fees  of  clerk  of  board 

439  S  36. 
May  appoint  eenrty  treasurer,  wlien 

452  S  90. 
No  member  of  to  be  county  treasurer 

452  S  91. 
May  appoint  .qou^ty  .jarvflfor,^  when 

454  8  103.' 
May  bond  indebitedjiettaf  pmaiaif  A79 

SI. 


COUNTY  commissionQTB. — Continued, 

May  set  apart  revenue  to  pay  \m^ 

479  S  3. 
To  have  care  of  jail  and  prisoD^rs  b'}\ 

SI. 
Persons  chargeable  with  coanty  fond* 

to  settle  with  566  S  1. 
Power  of,  to  adjust  accoonts  of  deliL 

quento566S2. 
May   refuse    to  allow  commissioD  t 

delinquent  567  S  3. 
To  give  district  attorney  of,  dehnqaeni^ 

account,  when  567  S  5. 
Power  to  re-examine  and  adjust  delir. 

quent's  accounts  567  S  6. 
To  appoint  judges  of  election  461  S  5. 
May  require  prisoners  to  labor  503  > 

14. 
To  select  jurors  505  S  1. 
To  have  superintendence  of  the  p>«'r 

535  S  1. 
May  build  work-bouse  for.  poor  .536  > 

10. 
To  establish  road  districts  542  8 1.  ' 
To  appoint  road  supervisors  542  S 1 
Boaa  supervisors  to  report  to,  labo: 

done  543  S  5. 
Persons  charged  with  <»unty  fonds  t^ 

settle  with  566  Si: 
To  give  bond  568  S  1. 
If  bond  not  given,  office  to  be  declanrl 

vacant  568  S  1. 
Additional  duties  of  569  S  2. 
To  make  annual  statement  of  receiptf 

and  expenditures  569  S3. 
Statements  to  be  filed  and  poblisbbi 

570  S  4. 
May  set  aside  "  sinking  fund,"  to  pay 

county  indebtedness  oTOS  1. 
May  set  aside  contingent  fund  571 S  2 
Surplus  of  contingent  fund  to  be  pai<i 

on  warrants  571  S  3. 
Of  the  session  of  board  of  571  S  5. 
Of  the  election  and  term  of  office  oibZ 

SI. 
Duty  of,  to  give  notice  for  election  u- 

change  county  seatF,  when  672  S 1. 
To  levy  taxes  annually  600  S  1. 
Duties  of,  under  revenue  law  608  ?^ 

20—23. 
To  divide  county  into  asseeBment  dt- 

tricts  616  S  1. 
To  give  notice  of  form%iiQBi  if  nv<('"^ 

districts  616  S  3. 


COUNTY  funds.     See  Qnm^ 
sioners,  Omnty  iTr^uwrtif, 

COUNTY  iail.    See  Qwniy  BuOdim. 
Jaih  and  I^rUonerM. 
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County, 


Court 


COUNTY  judge.    See  ProbaU  Judge. 

COUNTY  lines.    See  Counties  and  County 
Boundaries. 

COUNTY  officer 

To  keep  office  at  county  seat  455  8  107. 

To  take  oath  and  file  bond,  when  456 
S1U8. 

Chargeable  with  moneys,  to  settle  with 
county  commissioners  566  S  1. 

Neglecting  to  settle,  county  commis- 
sioners to  adjust  accounts  of  567  S  2. 

Commission  to,  may  be  denied  567  S  3. 

Required  to  pay  balance  into  county 
treasury  567  S  3. 

Per  cent,  charged  against  delinquent, 
when  567  S  4. 

Deficiency,  how  collected  567  8  5. 

Accounts  of  delinquent,  may  be  /e-ez- 
ammed  and  adjusted  567  8  16. 

Custody  of  books,  records,  etc.,  of  county 
clerk's  office  567  8  7. 

Duties  of  clerk  of  board  of  county  com- 
missioners 567  8  8. 

Clerk  of  court  of  record  to  keep  account 
of  fines,  etc.  568  8  9. 

Same  to  certify  amount  to  county  com- 
missioners 568  S  10. 

Justices  of  the  peace  to  report  fines,  etc. , 
to  county  commissioners  568  8  11. 

COUNTY  order 
By  whom  signed  437  S  35. 
When  returned  to  be  examined  and  can- 
celled 438  S  28. 
Clerk  not  to  issue,  unle«  ordered  by 

county  board  439  S  33. 
To  whom  issued 
Order  of  payment  of  452  8  94. 
Registerea  in  name  of  payee  453  8  08. 

COUNTY  recorder 
To  keep  description  of  property  in  aU 

tachment  56  8  143. 
Transcript  of  judgment  filed  witii,  wh<;n 

77  8  249. 
Fees  of,  page  426. 
County  clerk  ahall  be  441  B  44. 

COUNTY  roads.    See  Roads  and  Ilvjh 

ways 

COUNTY  aeat 
County  officen  to  reside  at  i^/j  H  l^Jl 
How  cha&ged  572  6  1. 
Notice  for  YOte  to  change  57^  H  2 
Manner  of  Yoting  upon  chani^  of  07<; 
S3. 

COUNTY  Bupermiendent  of  ach'X/lr 
Election,  term  c^  office,  bond  h'l\  K  ^ 
Duties  and  powen  of  621  He  '<^  -  2J 
SeeiSbAooA. 
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COUNTY  surveyor 

Election,  term  of  office,  bond  454  8  UB, 

May  appoint  assistants  454  8  100. 

To  execute  survey  ordered  by  court  4M 

8  101. 
To  keep  record  of  surveys  454  H  102. 
Vacancy,  how  filled  454  8  103. 

COUNTY  treasurer 
Fees  of,  page  425. 

Election,  term  of  office,  bond  451  8  87. 
Condition  and  form  of  bond  451  S  88. 
May  appoint  a  deputy  452  8  89. 
Vacancy  in  office  of,  how  filled  452  K 

90 
Who  shall  not  be  452  8  91. 
To  receive  and  pay  out  moneys  452  8 

92. 
To  keep  just  accounts,  and  settle  with 

county  commissioners  452  8  93. 
Books  open  to  inspection  to  certain 

officers  452  8  93. 
To  pay  county  orders  in  order  of  prm 

entation  452  8  94. 
Books  and  papers  of  office  delivered  to 

successor  453  H  95. 
To  be  collector  of  taxes  453  H  96. 
To  assess  property  not  assessed  by  aasiM 

sor  453  8  97. 
To  register  warrants  in  name  of  payee 

453  8  98. 
To  cancel  orders  taken  up  and  report 

to  county  commissioners  479  B  0. 
To  make  entry  of  warrants  presented 

for  payment  479  8  7. 
To  T>ay  off  warranU  in  QT*Ut  of  presen 

tAtion  479  H  7. 
To  pay  moneys  to  t^^rritorial  treasurer 

479  8  8. 
To  take  duplicatt)  tmAxiU  Hi^irHfof  iTi 

H9. 
To  post  list  of  warrants,  whon  funds  Ut 

I>ay  479  H  9. 
To  i'Ai\W'X  roa^l  Ux  543  H  0, 
DutMM  urid«r  rev<tnue  law  610  Hi  27 

47. 
To  be  (*x  ofli'io  i^AWutr  of  taxes  6)0 

H  40, 

To  apfxiiut  K/^ai'l(aM  if  infant  a  party 
May  dvWMiiiiii  <'<mti'>v«»rsy,  wkao  '^^ 
May  »n^*»^  Ui>w  iiaitwis  juade,  whmi  2V 
Mmy  </i<l4ti  imiUtis  «<iUhtgti»d.  when  29 
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GOV  B.T,— Continued. 

May  order  actions  consolidated,  when 
30  S  21, 

Change  of  venue  by  31  S  2^. 

Sale  of  to  be  on  summons  32  S  29. 

Designated  in  summons  32  S  30. 

Order  for  publication  of  summons  by 
34  S  40. 

To  direct  copy  of  summons  and  com- 
plaint deposited  in  post  office,  when 
36  S  40. 

When  deemed  to  have  acquired  juris- 
diction 35  S  45. 

May  order  account  particularized  41  S 
72. 

May  allow  pleadings  amended  42  S  76. 

Shall  disregard  defects  in  pleadings, 
when  42  S  79. 

May  order  defendant  arrested,  when 
44  S  82. 

Of  money  deposited  in  47  S  100. 

May  order  deposit  to  satisfy  judgment 
47  S  102. 
•  Issue  of  injunction  by  52  Ss  128, 129. 

To  require  undertaking  for  injunction 
62  S  132. 

May  hear  defendant,  before  granting 
injunction  52  8  133. 

Of  injunctions  against  corporations  by 
53  S  134. 

Injunction  dissolved  by  when  53  Ss 
135, 136. 

May  examine  defendant  and  garnishee, 
when  56  8  146. 

May  order  property  delivered  after  ex- 
amination 5d  S  146. 

Hearing  of  motion  by,  to  discharge  at- 
tachment 59  S  156. 

May  order  money,  etc.,  in  litigation  de- 
tosited  61  S  178. 

Wnen  may  appoint  a  receiver  62  S 
189. 

Power  of,  in  rendering  judgment  62  S 
183. 

Whet  may  dismiss  action  63  S  184. 

To  try  issue  of  law  64  S  190. 

Challenge  for  cause,  tried  by  66  S 199. 

To  instruct  jury  67  S  202. 

May  order  jury  to  view  t>roperty  or 
place,  when  68  S  204. 

May  order  sick  juror  discharged  68  8 
206. 

To  remain  open  for  purposes  of  cause 
on  trial  69  8  210. 

May  order  sealed  verdict  returned, 
when  69  8  210. 

Final  adjournment  of,  discharges  jury 
69  8  210. 

How  verdict  returned  to  69  8  211. 


COVKT,— Continued. 

May  order  informal  or  insufficient  ver- 
dict corrected  69  8  212. 

Exception  to  decision  of  73  Sb  228— 
231. 

Irregularity  of,  cauae  for  new  trial  74 
S  233. 

Proceeding  of.  against  purchaser  at 
sale  under  execution  86  Ss  274,  21b. 

May  order  judgment  debtor  to  aosner 
as  to  property,  when  90  8  288. 

May  imprison  judgment  debtor,  irhea 
90  3  288. 

Punishment  by,  for  disobedience  in  gar- 
nishment 91  8294. 

Power,  in  foreclosing  mortgages  92  S 
295. 

Order  of,  to  survey  land  in  litigation 
95  8  307. 

May  restrain  injury  to  real  property 
during  foreclosure  95  8  310. 

To  ascertain  title  to  property  in  parti- 
tion 98  8  320. 

To  determine  shares  of  co-tenantein 
partition,  when  98  S  320. 

Wnen  to  order  neW  parties  in  partition 
98  8  322. 

May  appoint  referee  in  partition  9S  S 
332. 

When  to  confirm  referee's  report  in 
same  100  8  327. 

To  allow  and  apportion  fees  in  parti- 
tion 100  S  329. 

May  order  party  in  partition  having 
other  security  beside  lien,  to  exhaust 
same  101  8  333. 

When  proceeds  of  sale  in  partition, 
paidintol01S334. 

Distribution  of  proceeds  of  sale  in  par- 
tition 101  8  334. 

Order  of,  for  sale  in  partition  101  S33T. 

Contingent  estates  and  vested  rights  in 
partition  102  8  342. 

May  equalise  shares  in  partition  103  S 
353. 

May  appoint  one  referee  in  partition, 
when  104  8  358. 

Of  appeals  from  107  8  369. 

Power  of  appellate,  on  appeal  107  Si 
377.  378. 

May  dispose  of  sectirity  on  appe^.vhen 
111  8  3«6. 

May  ht»ar  cause  submitted  by  agr«e- 
metit  121 88  429—431. 

May  compel  arbitrator  to  make  atrard 
122  8  464. 

Miy  vacate  award  123  8  48& 

May  modify  or  eorrect  award  183  S 
439. 
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Court, 


'    Oourt. 


COURT.— Omtintierf. 

To  allow  compensation  to  interpreter 
126  S  453. 

May  iasae  warrant  for  arrest  of  wit- 
ness, when  128  S403. 

May  order  examination  of  prisoner  as  a 
witness  128  S  464. 

May  take  affidavits  130  S  473. 

Commissions  issued  from,  to  take  depo- 
sitions out  of  territory  132  S482. 

May  administer  oaths  13oS  492. 

May  order  inspection  of  documents, 
writings,  etc.  136  S  495. 

May  grant  writs  of  certiorari  139  S 
507. 

To  hear  applications  for  certiorari  135 
S514. 

May  grant  writ  of  mandamus  142  Ss 
525^-630. 

When  may  punish  contempt  summa- 
rily 145  S  532. 

When  shall  issue  warrant  for  contempt 

145  8  533. 
When  may  order  to  show  cause  for  con- 
tempt 145  S  533. 

When  warrant  for  contempt  not  to  issue 

146  S  533. 
Discretion  of  as  to  costs,  when  148  Ss 

551—553. 
When  may  order  property  sold,  hefore 

execution  and  attachment  157  S  594. 
When  shall    determine  interpleading 

158  S  602. 
May  appoint  peraon  to  take  testimony, 

when  158  S  603. 
In  action  for  divorce,  may  try  issue  of 

fact  privately  159  S  608. 
General  powers  of  159  S  609. 

COURTHOUSE.    See  C&unt^  Buildings. 

•  ;OURT,  criminal 
To  order  defendant  brongfat  before  210 

8  121. 
(Challenge  of  grand  jury  before  210  S  ! 

122. 
To  discharge  grand  jury  and  order  new 

one,  when  210  S  123. 
To  order  venire  for  grand  jury,  when 

210  3  124. 
To  charge  grand  itirors,  challenge  for 

certain  causes  210  8  125. 
To  charge  grand  iury  210  8  127. 
To  charge  grand  juries  in  relation  to 

discloenres  211  8  131. 
Duty,  if  witness  refuse  to  testify  before 

nand  jury.  212  Ss  138, 139. 
When  to  order  a  new  grand  jury  212 

S141 
To  examine  and  correct   indictment, 

when  214  8  156. 


COURT,  criminal,— CJwiintied 

May  endorse  bail  on  warrant,  when 
214  S  159. 

Clerk  to  enter  amount  of  bail  in  min- 
utes, when  214  8  159. 

When  to  assign  defendant  counsel  220 
S  196. 

May  resubmit  case  to  grand  jury  222 
Ss  210—214. 

To  order  amount  of  bail  when  indict- 
ment found  229  8  260. 

May  order  rearrest  of  defendant  on 
baU,  when  230  8  263. 

What  order  to  state  in  such  case  230 
8  264. 

To  fix  bail  on  rearrest  230  8  267. 

Of  discharge  by,  of  defendant  for  de- 
lay of  trial  236  8  304. 

Duty  of,  in  instructing  jury  237  8  306. 

May  discharge  defendant  to  become  a 
witness  237  8  308. 

May  commit  or  recognize  defendant, 
when  237  88  309,310. 

May  discharse  jury,  when  338  8  317. 

To  commit  oefendant  if  offence  com- 
mitted in  another  district  338  8  318. 

May  order  to  be  shown  place  where 
otfence  committed  239  8  321. 

May  discharge  sick  Juror  239  8  324. 

Charge  of,  to  jury  239  8  325. 

Shall  give  or  refuse  instructions  of  par- 
ties 239  8  326. 

Exceptions  to  decisions  of,  how  taken 
239  8  337. 

Manner  of  delivering  verdict  to  240  Ss 
333—336. 

Assessment  of  punishment  by,  if  jury 

fail  to  agree  241  8  344. 
Same,  if  punishment   below  limit  of 

law  241  8  345. 
Same,  if  punishment  above  limit  of 

law  241  8  346. 
Power  of  court  to  reduce    extent  of 

punishment  241  8  347. 
When  may  grant  new  trial  242  8  353. 

When  may  arrest  judgment  243  Ss  356, 

367. 
Duty  of,  when  defendant  convicted  244^ 

8  363.  ^ 

Duty  of,  in  pronouncing  judgment  245 

He  «JuO-"-vi«. 
Duty  of,  if  criminal  sentenced  to  death 

246  8  374. 
May  suspend  execution  of  criminal  246 

8  378. 
Duty,  if  criminal  insane  246  8  379. 

To  enquire  into  fiacts,  where  jadgment 
of  death  not  executed  247  Se  386, 
387. 
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COURT,  criminal, — Chntinued. 

May  discharge  defendant  unable  to  pay 
fine,  when  248  S  390. 

To  order  jury  to  try  insanity  of  de- 
fendant, when  248  S  392. 

COURTS 

Original  proceedings  in,  to  be  in  the 

English  language  155  S  584. 
On  what  days  to  transact  business  155 

Ss  588,  589. 
Where  to  be  held  156  S  590. 
What  deemed  courts  of  record  159  S 

607. 
Sittings  of,  to  be  public— exception  159 

S  607. 

COURTS,  district 
Civil  actions  in,  how   commenced   32 

S28. 
May  make  rules  of  practice  not  con- 
trary to  law  155  S  581. 
Judges  of,  may  take  acknowledgments 

155  S  582. 
To  have  a  seal  155  S  585. 
Number  of  in  territory  160  S  619. 
Jurisdiction,  original  and  appellate  160 

8  619. 
Original  jurisdiction  of  161  S  620. 
Appellate  jurisdiction  of  161  8  621. 
Powers  conferred  upon  161  S  622. 
Terms  of  161  S  623. 
What  expenses  paid  by  county  161  S 

623. 
Powers  of,  at  chambers  161  S  624. 
When  action  in,  transferred  to  probate 

court  161  S  625. 
Trial  of  forcible  entry  and  detainer  in 

166  Ss  651—653. 
Appeals  from  justice's  court,  how  tried 

186  S  746. 
Appeals   from    county  commissioners, 

how  tried  in  437  S  26. 
Jurisdiction  in  action  for  divorce  458 

8  2. 
Judge  of,   may  grant  writ  of  habeas 

corpus  487  8  3. 
Duties  of  judge  of,  in  such  case  487  Ss 

4--36. 
Appeal  from,  to  supreme  court  110  S 

380. 
Decision  of,  examined  upon    writ   of 

error  113  8  392. 
Appeal  from  probate  court  to  116  Ss 

40e— 416;  366  Ss  283 -293. 
Causes  appealed  to  116  8  406. 
Same,  when  brought  to  hearing  117  8 

408. 
If  not  prosecuted,  dismissed  117  8  408. 
Notice  of  appeal  to  117  8b  411—416. 


COURTS,  district.— OmtinuMt 

Undertaking  on  appeal  to  117  Ss  41:' 

—416. 
Appeals  in,  how  tried  118  S  418. 
Petition  to  enfbrce  contract  in347S« 

177—180,  181. 
Venue  changed  from  probate  coart  to 

347  8  180. 

COURTS,  justices.*    See   Justice  of  tht 
Peace. 

COURT  of  error.    See  Court,  Supreme. 

COURTS  of  justice 
What  courts  shall  be  deemed  160  ^ 
616. 

COURTS,  probate 
Judge  of,  may  take  acknowledgment:^ 

155  8  582. 
To  have  seal  155  S  585. 
One  in  each  county  161  S  626. 
Jurisdiction  and  powers  of  161  Ss  627. 

628. 
Always  open  for  business  162  S  629. 
If  iuage  disqualified,  cause  certified  to 

district  court  162  8  631. 
Judge  of,  conservator  of  the  peace  162 

S632. 
General  powers  of  162  S  633. 
Number  and  qualifications  of  jarors  in 

162  8  634. 
Jury,  how  summoned  in  162  S  635. 
May  grant  letters  of  administratioD 

317  Ss  1—13. 
Cannot  be  administrator  317  S  5. 
May  revoke  letters  of  administrator 

317  88;  3218  35. 
May  grant  letters  to  executors  318  S 10. 
To  Ukebond of  executor318SB  12-17. 

Cannot  be  security  319  S  20. 
To  Uke  solvent  security  319  S  21. 
Record  bonds  in  book  319  S  22. 
Approve  or  reject  bond  319  Ss  23,24. 
Record  letters  in  book  320  S  26. 
Damages  for  failing  to  record  3208  27. 
May  order  new  bond  given  322  Sb  ^ 

—41 ;  326  8  59. 
May  permit  administrator  to   resgo 

323  8  42. 
To  compel  administrator  to  settle  32:! 

Ss  49. 50. 
Authority  in  partnership  estates  326  ^> 

Appeals  from  327  8  64 ;  367  Ss  283- 

292. 
Judgment  against  heirs  in  329  Ss  68— 

71. 
Appointment  of  witnesses  332  S  77. 
May  cite  persons  for  embeulement  33'> 

88  79—83;  370  88.306.307. 
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Creditor. 


COURTS,  prohAie,— Continued. 

Order  of  distribution  of  estate  336  S 

104;  338  Ss  124—127;  358  Sa  233— 

263. 
Order  possession  to  be  delivered,  when 

237  S  115. 
May   cite  administrator    337  S   117 ; 

345  S  160;  371  S  313. 
May  order  labor  performed  337  S  1 19. 

May  order  payment  of  interest  338  S 

121. 
May  order  money  loaned  out  338   S 

123. 
Order  of  sale  of  estates  by  339  Ss  131 

—183. 
Continuance  of  proceeding  in   339  S 

133. 
Order  of,  of  redemption   of  mortgage 

342  S  142. 
May  order  estate  reserved  345  S  163. 
May  order  new  sale  of  estate  346  S 1 70. 
To  execute  deed,  when  346  S  171. 
May  order  deed  executed  346  S  172. 
May  order  contract  performed   347  S 

177. 
To  transmit  papers  on  appeal  347  S 

180. 
Appointment  bv,  of  person  to  defend 

348  S  182.      " 
Jurisdiction  to  hear  suit  351  Ss   192, 

193. 
Of  demand  not  allowed  by  351  Ss  195, 

196. 
May  determine  demand  against  estate 

352  Se  201—205. 
Payment  of  costs  in  353  S  208. 
To  keep  abstracts  of  judgments  353  S 

209. 
To  keep  abstract  of  demands  353   S 

210.  211. 
May  vacate  allowance  of  demand  354 

8  216. 
Settlement  of  administrator,  with  355 

S  217—232. 
Settlement  of  estates  of  non-residents 

363  Ss  264—271. 
Proceeding    against  administrator  by 

365  Ss  272—282. 
Jurisdiction  of  368  S  292. 
Appointment  of  public  administrator 

369  S  293. 
Judge  of,  may  appoint  his  clerk   387 

S  2. 
To  allow  minors  to  choose  guardian. 

when  480  S  1. 
To  appoint  guardian,  when  480  S  2. 
To  take  bond  from  guardian  482  S  5. 
May  require  guardian  to  give   addi- 
tional security  482  S  6. 


COURTS,  probate,— Cbniinu^d. 

May  remove  guardian  482  S  7. 
Appeals    from,  to   district  conrt  484 
S12. 

COURT,  supreme 

Assigning  of  errors  and  filing  joinders 
in  115^  398. 

Judges  of  may  take  acknowledgments 
155  S  582. 

To  have  a  seal,  585. 

To  make  rules  of  practice  not  contrary 
to  law  155  S  581. 

Jurisdiction  ofl  60S  617. 

Examination  of  candidates  for  admis- 
sion to  the  bar  375  S  3. 

Judge  of  may  grant  writ  of  habeas 
corpus  487  8  3. 

Duties  of  judge  in  such  case  487  Ss  4— 
36. 

Terms  of,  when  held  636  S  1. 

Act  to  provide  for  reporting  decisions 
of  Ch  92  p  637. 

Decisions  of,  to  be  reported  637  S  1. 

Duties  of  reporter  637  S  2. 

Copies  of  reports  at  expense  of  terri- 
tory 637  8  3. 

Reporter  to  have  exclusive  copy-right 
637  S  4. 

Officers  entitled  to  copies  of  reports  637 
S5. 

COWS  allowed  widow  335  S  102. 

CREDIBILITY.  See  Witnesses,  Jury, 
Of  witnesses,  jury  to  judge  271  S  14. 
Of  defendant,  jury  to  juoge  271  S  15 

CREDIT 

Surviving  partner  allowed  327  S  62. 
When  administrator  may  sell  on  336  S 

105. 
Claimant  must  make  oath  to,  when  351 

Ss  195,  196. 
Administrator  allowed  357  S  232. 
Obtained  by  false  pretence  306  S  160. 

CREDITOR 
When  may  arrest  debtor  44  S  81. 
When  deemed  a  redemption  87  S  280. 
Letters  of  administration  granted  to, 

when  317  S  6. 
Objection  of,  to  administrator's  bond 

322  S  36. 
Of  a  deceased  partner  327  S  04. 
Notes  assigned  to  336  S  107. 
When  not  to  be  prejudiced  337  S  116 ; 

339  S  129 ;  360  S  243. 
Power  to  make  administrator  account 

345  S  159 ;  365  S  272. 
Apportionment  to  356  S  227;  363  S 

266. 
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Oreditor, 


Datnages, 


CREDITOR,— Coneinued 

Notice  to,  by  administrator  356  S  230. 
Required  to  pay  costs,  when  365  S  275. 
May  bring  suit  on  bond  365  Ss  277 — 

280. 
Appeal  from  apportionment  to  367  S 

283. 
Delaying  or  defrauding  of  306  S  159. 
RemoviDg  goods  to  delay  307  Ss  164, 

165. 

CREDITS 
"When  and  how  attached  55  Ss  141 — 

144. 
Attached,  how  collected  67  S  148. 

CRIME 
Classification  of  crimes  189  S  5. 
What  constitutes  269  S  1. 
Criminal  intent  manifested  269  S  2. 
Idiot  incapable  of  269  S  3. 
Infant  incapable  of  269  S  4. 
Married  woman,  when  guilty  of  270  Ss 

6,  7. 
Drunkenness  no  excuse  for  270  S  8. 
Not  misfortune  or  accident  270  S  9. 
Under  coercion  or  threats  270  Ss  6,  7, 

10,  11. 
Accessories,  how  punished  271  Ss  12, 13. 
Witnesses  against  same  271  Ss  14 — 17. 
Against  persons  272  Ch  4. 
Against  habitations  280  Ch  5. 
Against  property  282  Ch  6. 
Ot  forgery  287  Ch  7. 
Against  public  justice  291  Ch  8. 
Against  the  peace  299  Ch  9. 
Against  public  morality  301  Ch  10. 
Committed  by  cheats  306  Ch  1 1. 
Of  malicious  mischief  309  Ch  12. 
Of  circulating  bills  as  money  31 1  S  181 . 
Of  doing  business  without  license  312 

S182. 
Of  obstructing  fords  312  S  184. 
At  common  law  312  S  185. 
General  provisions  regarding  31 2  Ch  14. 
Of  attempts  to  commit  314  S  191. 
Punishment  for  compounding  296  S  1 20. 
Conspiracy  to  indict  for  297  S  123. 
Threate  to  accuse  of  298  S  128. 
Administrator  disqualified  by  321  S  35. 

CRIMINAL.    See  Prisoner,  Convict, 

CRIMINAL  action 
Defined  189  S  1. 

In  what  name  prosecuted  189  S  2. 
Misdemeanor  defined  190  S  4. 
Felony  defined  190  S  4. 
Indictment  only   pleading  in  district 

court  190  S  5. 
Complaint  only  pleading  in  justices' 

and  probate  courts  190  S  5. 


CRIMINAL,— a>n<mu«/. 

Jurisdiction  in  190  S  6. 

Rights  of  defendant  in  190  S  9. 

When  person  subject  to  second  prose- 
cution in  190  S  10. 

Witness  not  to  accuse  himself  in  190  S 
11. 

CRIMINAL  laws  page  269  Ss  1-193. 

CRIMINAL  practice  act  page  189  Ss  1- 
527. 

CROPS 

Administrator  to  have  cultivated  33T 
S118. 

CROSS  demands 

How  allowed  in  civil  actions  39  8  58. 

CURATOR 

Transfer  of  goods  364  S  271. 

CURRENCY 
When  unlawful  311  S  181. 

CUSTODIAN 

Of  will,  to  whom  shall  deliver  thewm^ 
556  S  10. 

CUSTODY 
Of  children,  in  case  of  divorce  558  S  6. 

CUTTING 

Dam  or  property,  punished  SOSSslT^ 
—176. 


DAM,  cutting  or  injuring  310  S  17(i. 

DAMAGES 
When  'plaintiff  to  pay  for  arresting  de 

fendant  44  S  83. 
How  assessed  63  S  186. 
Excessive,  cause  for  new  trial  74  S  23v' 
For  nuisance  93  S  298. 
For  waste  93  S  299 
For  trespass  upon  timber  93  S  300. 
When  claimed  lor  withholding  real  proj- 

erty  94  S  306. 
Set-off  allowed  against,  when  94  S  3(Xi 
For  injury  to  real  property  after  pur- 
chase 95  S  311. 
For  delay  on  appeal  108  S  378. 
What  may  be  on  writ  of  error  115  S 

400. 
In  forcible  entry  and  detainer  163 

646. 
For  delivering  letters  of  administrstion 

without  recording  320  S  27. 
Against  administrator  355  Ss  223—3*^6 

Si  280,  281. 
For  wasting  gold  dust  366  S  281. 
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Dance-hougtt 


'Deed. 


DANCE-HOUSE 
Unlawful  to  keep  open  on  Lord's  Day 

302  S  142  ;  519  S  1. 
License  for  585  S  1 . 

DAWSON  COUNTY,  act  creating,  etc.  432 
2  10. 
Attached  to  Meagher,  for  judicial  par- 
pofles  585  8  1. 

DAYS  of  grace 
On  promissory  notes,  etc.  385  S  2. 

DAYTIME 
Burglary  la  281  S  70. 

DEADLY  weapon 
Fighting  duel  with  274  Ss  22,  23. 
Assault  with,  punished  279  Ss  57,  59. 
Drawing  or  exhibiting  279  S  62. 
Carrying  with  intent  304  S  149. 
Prevention  of  figlit  with  300  S  138.  • 

DEATH 
Of  child,  action  for  29  S  11. 
Of  party,  not  to  abate  action  29  S  16. 
Of  party,  action  how  continued  29  S  16. 
Of  defendant  exonerates  bail  46  S  92. 
Of  party  after  judgment  82  S  256. 
Time  of,  in  homicide  274  S  22 ;  275  S  30. 
Penalty,  how  inflicted  271  S  25. 
Place  of,  in  homicide  275  S  31. 
By  legal  sentence,  justified  276  8  36, 
Of  bastard,  concealed  276  S  41. 
Of  security  on  bond  322  S  36. 
Of  administrator  328  Ss  67,  68. 
When  actions  survive  for  wrongp  335 

S98. 
When  same  do  not  survive  335  S  99. 
Mortgage  sale,  postponed  by  343  S  143. 
Heirs  to  inherit  at  time  of  361,S  253. 

DEBT 
When  defendant  arrested  for  44  8  81. 
When  attachment  issued  on,  if  not  due 

55  S  13y. 
Due  defendant,  attached  55  8  141. 
How  attached  55  S  142. 
For  supplies  furnished  boats  59  8  161. 
Action  for,  when  secured  by  mortgage 

92  S  295. 
Proceeding,  when  not  all  due.  on  fore 

closure  92  S  297.  ,  .qo  c  i 

Imprisonment  for,  abolished  492  fe  1. 

DEBTOR  ^  ^  „, 

When  may  be  arrested  44  b  J51. 
How  released  from  i-Dpriftonraent  4K  b 

108—110.  .         ,  .p  c 

Served  with  notice  of  attachment  .>6  b 

144 
Liability  of.  after  such  ^^^y^^I^lf..  ^^•^• 
Examined  on  oath,  when  56  b  140. 


DE  BTOR,— Ofmeinu«f. 
To  judgment-debtor,  may  pay  sheriff, 

when  91  S  289. 
To  judgment-debtor,  garnisheed,  when  . 

918  291. 
Earnings  of,  exempt  from   execution, 

when  92  S  295. 

DEBTORS  of  deceased  persons 
Names  of,  returned   oy  administrator 

332  S  74. 
If  appointed  executor  335  8  101. 
If  insolvent  367  S  232. 

DEBTS 

Liability  of  debtor,  after  garnishment 

56  8  145. 
If  attached,  how  collected  47  S  148. 
Paid  out  of  estate  of  testator  559  8  36. 

DEBTS  of  deceased  persons 
Administrator  to  pay  318  Ss  14—16. 
Personal  estate  sold   to  pay  336  Ss  im 

—109;  339  8  129. 
Real  estate  sold  to  pay  340  Ss  136, 137; 

345  Ss  162,  163. 
Classes  of,  and  order  of  payment  351  8 

84. 
Apportionment  made   on   356   Ss  227, 

228  ;  363  8  266. 
Time  of  paying  by  administrator  358 

Ss  233,  234. 
Refunding  legacies  to  pay  360  8  242. 
Appeal  from  probate   court  allowing 

367  Ss  283—286. 

DEBTS  due  deceased  person 

Interest  on,  deemed  assets  337  Ss  120, 

121. 
Administrator  shall  collect  338  8  124  ; 

370  8  305 

DECEASED  person 

Limitation  as  to  actions  by  or  against 

representatives  517  S  12. 
Actions  for  injuries  to  561  Ss  1 — 3. 

DECISIONS 
Of  district  court,  examined  upon  writ 

oferror  113S392. 
In    appellate   court,   when   to    be   in 

writing  157  8  597. 

DECLARATION 
Of  occupancy  of  public  domain  539  8 
5. 
DECREE 

Limitation  upon,  rendered  out  of  ter- 
ritory 516  S  8. 

DEF^D.    See  Conveyance*  of  Realty. 
Who  may  take  acknowledgments  of  155 

8  582. 
By  administrator,  343   S   145 ;  347  Ss 

178.  179. 
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Defendant. 


DEED,— Continued, 
To  purchaser  of  real  estate  346  Ss  171 
—174. 
•     Altering  or  defacing  293  S  106. 
Fraudulent  306  S  159. 
Of  land  sold  for  taxes  613  Ss  41,  42. 

DEED  of  trust 
When  deemed  chattel  mortgage  527  S 
7. 

DEER  LODGE  COUNTY 
Act  creating  and  prescribing  boundary 
429  S2. 

DEFACING  instruments  293  S  106. 
Proclamation,    advertisement,    record, 

etc.,  303  S  148. 
M^rk  or  brand  of  animal  284  S  78. 

DEFAMATION  malicious  301  S  139. 

DEFAULT 

Judgment  by,  when  taken  32  S  30 ;  38 
SD3. 

Relief  not  to  exceed  demand  in  com- 
plaint 62  S  183. 

Upon  failure  to  answer,  judgment  by 
63  S  186. 

DKFECT 

•  In  pleadings,  when  disregarded  42  S 
79. 

DEFENCES 
Actions  by  assignee,  without  prejudice 

to  28  S  5. 
Married  woman  may  defend  in  her  own 

right  28  S  8. 
Pleadings  allowed  in  37  S  48. 
Defendant  may  set  forth  all  39  S  59. 
To  be  separately  stated  39  S  59. 
Plaintiff  may  demur  to  39  S  60. 
Irrelevant  matter  stricken  out  39  S  60. 
What  allowed  in  actions  for  lihfil  or 

slander  41  S  72 
By  joint  debtor  not  originally  served 

119  Ss  423.  424 
Persons  appointed  for  in  probate  conrt 

348  S  182;  353  S  207 
By  or  against    administrator  351  Ss 

192—194. 
What  allowed   in  forcible    entry  and 

detainer  164  S  643. 

DEFENDANT  in  civil  action 
Is  the  party  adverse  to  plaintiff  28  S  2. 
If  an  infant,  guardian  appointed  28  S 

y 

Who  may  be  28  S  13. 

Who  must  be  joined  29  S  14. 

When  one  or  more  may  defend  for  all 

29  S  14. 
When  a  plaintiiT  made  29  S  14. 


—    * 


DEFENDANT,  civil  action,— Omiinw^f 

Joint  and  several  liability  of  29  815 
35  S  42. 

When  may  have  other  persons  sub- 
stituted 29  8  19 

May  waive  summons  32  S  28. 

When  to  answer  complaint  33  S  31. 

Remedy  of  plaintiff  on  default  of  33  S 
32. 

Notice  by,  of  suit  affecting  real  property 

33  S  33. 
How  and  when  served  S3  S34 ;  35S42 
Service  of,  if  residents  of  different  coun- 
ties 34  S  37. 
Concealing  himself,  how  served  34  & 

40,  41. 
Written  acknowledgment    of   servic? 

sufficient  34  S  39. 
Pleadings  on  part  oi  37  S  48. 
Demurrer  by,  to  complaint  37  S  oO. 
May  demur  and  answer  to  oompUiot 

38  S  52. 
Served  with  copy  of  amendments  38  S 

53. 
Mav  object  by  answer,  when  38  S  54. 
Failure  to  answer   or  demur  waives— 

what  38  S  55. 
What  answer  to  contain  38  S  56. 
Rights  as  to  cross  demands  and  coun- 
ter claims  38  Ss  56—58. 
May  set  up  all  defences  39  S  59. 
Defence  of,  to  action  for  slander  41 :? 

71. 
Amendment  of  pleadings  by  41  Ss  75, 

76. 
When  designated  by  fictitious  42  S  77. 
When  may  be  arrested  44  S  81. 
To  hate  copy  of  affidavit  for  arrest  45 

S86. 
How  discharged  from  arrest  45  S  8S ; 

47  S  99. 
How  may  give  bail  45  S  89. 
May  be  surrendered  by  sureties  45  S 

90. 
How  surrendered  by  surAties  45  S  01. 
When  bail  of  exonerated  45  S  91 :  46 

S  93. 
May  deposit  money  instead  of  bail  47 

S99. 
Application    by    to    vacate   order  of 

arrest47S  105. 
When  discharged  from  arrest  48  S 106. 
How  discharged  from  arrest  48  Sb  107 

—115. 
In  action  of  replevin,  property  may  be 

taken  from  49  S  118. 
How  served,  in  replevin  49  S  119. 
May  accept  of  sureties  in  replevin  49 

S120. 
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Defendant, 


Defendant. 


DEFENDANT,  civil  Miion,— Continued. 

Served  with  certain  papers  in  same 

action  50  S  120. 
If,  excepts  to  sureties,  cannot  reclaim 

property  50  S  120. 
When  may  require  return  of  property 

SOS  121. 
Sureties  of,  to  justify,  when  51  S  22. 
When  may  be  enjoined  52  S  129. 

Of  injunction  against,  after  answer  52 

S  131. 
May  be  temporarily  restrained  52  Ss 

131—133. 
May  be  heard  before  injunction  granted 

52  S  133. 
Property  of,  may  be  attached,  when  54 

8137. 
When  attachment  against,  if  debt  not 

due  55  S  139. 
Issue  by,  on  affidavit  in  attachment  55 

S139. 
Property  of,  liable  to  attachment  55  Ss 

140—142. 
Deposit  of  money  or  security  in  attach- 
ment 55  S  140. 
Examination  of,  as  to  property  attached 

56  S  146. 
Entitled  to  balance  of  property  attached, 

when  68  S  151. 
Effect  of  judgment  for,  in  attachment 

58  8  153. 

May  release  property  attached  58  S 154. 

How  may  release  property  attached  58 

S  155. 
Motion  by.  to  release  property  attached 

59  S  156. 

Of  the  judgment  for  or  against  62  Ss 

181.  182. 

When  may  dismiss  action  63  S  184. 

Judgment  against,  by  default  32  S  30  ; 
38  S  53 ;  63  S  186. 

Judgment  for,  on  counter  claim,  when 
77  8  239. 

Of  personal  judgment  against  a  fore- 
closure 92  S  295. 

Disclaimer  by.  of  interest  in  real  esUte 
94  S  304 

Name  of,  entered  in  execution  book  81 

S  253.  ,        . , 

Refusal   of.   to   take  property  bought 

under  execution  87  S  275. 
Answer  of.  in  partition  O^J  S  319. 
RighU  of.  tried  m  partition  98  8  ^^). 
Arrest  of.  for  u.«urping  office  105  8  360. 
Judgment  againi«t.  for  usurping  office 

lOH  S  365.  ,^    , 

Service  of  notice  on.  in  wnt  of  error 

1 14  8  396. 
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DEFENDANT,  civil  action, — Continued. 
Publication  against,  in  writ  of  error  114 

8  396. 
Defences  by,  in  writ  of  error  115  S  398. 
When  joint-debtor  not  originally  served 

119  8  423—425. 
Confession  of  judgment  by  120  8e  426 

—428. 
Offer  of,  to  compromise  action  123  8 

442. 
When  to  recover  costs  148  S  548. 
When  one  of  seveial,  may  recover  costs 

148  8  550. 
Tendering  amount  due  plaintiff,  entitled 

to  costs  148  8  554. 
When  may  have  other  party  substituted 

167  8  598. 
May  be  discharged  on  depositing  amount 

claimed  157  8  698. 
Right  of  continuance,  in  forcible  entry 

and  detainer  164  8  441. 
Defence  of,  in  forcible  entry  and  de- 
tainer 164  8  643. 
How  summoned,  in  justices'  courts  169 

8  662. 
Time  in  which  shall  appear  in  same 

169  8  663. 
Summons,  how  served  on,  in  same  169 

8  664. 
When  may  be  arrested  in  civil  actions 

beforea  J.  P.  170  8  666. 
Of  the  arrest  of,  in  civil  actions,  before 

a  J.  P.  171  Ss  668—673. 
May  require  return   of   property  re- 
plevied 173  8  682. 
Aamits  genuineness  of  signature,  when 

175  8  695. 
Failing  to  appear  in  justices'  court, 

judgment  against  179  8  712. 
In  probate  court,  demand  delivered  to 
353  S  211. 
I       Same,  alias  citation  for  355  8  222. 

May  defend  suit  in  his  own  name  377 

8  11. 
In  action  to  forfeit  placer  mines  594  8  4. 

DEFENDANT  in  criminal  case 

RighU  of  190  8  9. 

R^traint  of,  how  made  190  8  12. 

Not  subject  to  second  prosecution  190 
8  10. 

Not  compelled  to  be  witne«  against 
hiro»elM90  8  11. 

May  Tef\n*-nt  to  be  taken  before  magis- 
trate 203  8  80. 

May  give  recognizance  without  trial 

203  8  80. 

To  be  brought  before  magistrate  of 
county  where  arrested  203  8  83. 
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DEFENDANT,  criminal.— Omeinua/. 

Entitled  to  coansel  on  preliminary  ex- 
amination 204  S  90. 

May  have  teBtimony  written  down  at 
same  205  8  92. 

May  make  statements  under  oath  at 
same  205  S  93. 

May  be  cross-examined  thereon  205  S 
9o. 

Statement  and  cross-examination  taken 
in  writing  205  S  93. 

Committed  on  preliminary  examination, 
when  205  8  96. 

Discharged  on  same,  when  205  S  97. 

May  have  witnesses  recognized  on  same 

205  S  99. 
Witnesses  excluded,  when  statement  of 

made  207  S  109. 
May  waive  preliminary  examination 

207  8  111. 
May  require  witnesses  to  be  excluded 

207  8  113. 
Challenge  to  grand  jury  209  8  118. 
To  be  produced  to  challenge  same,  when 

210  8  121. 
When  deemed  to  have  waived  challenge 

210  8  121. 
Challenge  of,  to  grand  jury,  when  on 

bail  210  8  122. 
Challenge,  when  waived  210  8  122. 

Must  appear  personally  in  case  of  felony 
223  S  219. 

May  withdraw  plea  to  indictment  223 
8  220. 

One  or  more  may  be  convicted  or  ac- 
quitted 217  S  175. 

To  be  assigned  counsel  on  arraignment 

220  8  196. 

Presence  not  required  on  arraignment 

for  misdemeanor  220  8  199. 
Time  allowed  to  plead,  on  arraignment 

221  8  203. 

May  demur  to,  or  move  to  set  indict- 
ment aside  221  8  204. 

Causes  in  motion  to  set  aside  indict- 
ment 221  8e  205,  206. 

Manner  of  making  such  motion  221  8 
207. 

Proceeding,  if  motion  set  aside  221  8 
208. 

Proceeding,  if  motion  be  granted  221 
8  209. 

When  case  submitted  to  another  grand 
jury,  may  give  bail  222  8  210. 

May  demur  to  indictment,  when  222  8 

211. 
Discharged  oa  demurrer  to  same,  when 

222  8  214. 


DEFENDANT,  criminal,— Omhni^d 

Held  in  custody  or  to  bail,  on  demarrer 

222  S  214. 

To  plead,  after  demurrer  overruled  21; 

8  215. 
Not  demurring,  what  defects  waive^I .:. 

indictment  222  8  216. 

May  withdraw  plea,    and   sabstituw 

another  223  8  220. 
Effect  of  acquittal  of,   on  groond  o: 

variance  223  8  222. 
Same,  on  acquittal  of,  on  merits  223  S 

Acquittal  or  conviction  of,  when  s  ba: 

223  S  224. 

Change  of  venue,  when  granted  22>)  S 

225. 
Effect  of  same,  in  case  of  one  of  Kvenl 

225  8  235. 
May  be  admitted  to  bail,  when  227  ^^ 

238. 
Admitted  to  bail  on  appeal,  when  227 

8  241. 
I  ame,  after  conviction,  when  227  S241 

Same,  before  conviction,  when  227  if 

242. 
May  deposit  money  in  lieu  of  bill  22- 

8  249. 
If  surrendered  bv  sureties,  mny  siv^ 

other  bail  229  S  254. 
Return  made  of  deposit  money,  vhe^ 

229  8  262. 

On  rearrest,  may  be  admitted  to  bai. 

230  S  267. 

Continuance  granted,  when  232  S  27M 

Allowed  time  to  prepare  for  trial  2->3  > 

274. 
Allowed  peremptory  challenges  233  > 

277. 
Allowed  challenge  to  panel  23 1 S  2?  ^ 

May  introduce  witnesses  on  trial  »: 

challenge  235  8  2^5. 
Indicted  for  felony,  must  be  present  a: 

trial  235  8  291. 
Same  for  other  offence  unless  bond  givt^o 

235  8  291. 

May  make  defence  by  witneses  or 
other  testimony  2:35  8  291. 

Separate  trial  allowed  where  several 
defendanU  236  S  301. 

Discharged  if  not  brought  to  trial,  when 

236  Ss  302.  303. 

If  not  brought  to  trial,  admitted  t*' 

bail  236  8  304 
Acquitted,  where  reasonable  doubt  'V 

guilt  237  8  307. 
Convicted  of  lowest  degree  of  offenc 

when  237  8  307. 
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Defendant, 


Demurrer. 


DEFENDANT,  criminal.— Cbn«tn««rf. 

Discharged  to  be  a  witnesa,  whoa  237 
S308. 

Same,  bar  to  otber  prosecution  237  S 
308. 

ConvictioQ  or  acquittal  of«  when  a  bar 
238  S  312. 

Not  convicted  on  testimony  of  accom- 
plice—exception 238  S  316. 

Aamitted    to    bail    when    jury    dis- 
charged, when  238  S  318. 
-  Discharged,  if  no  warrant  produced  239 
S319. 

Court  to  pass  upon  instructions  pre- 
sented by  239  S  326. 

May  take  exceptions  on  trial  239  S  327; 
240  S  338. 

May  have  juiy  polled  240  S  334. 

Discharged,  if  verdict  not  guilty  240  S 
336. 

If  committed,  bail  exonerated  240  S 
337. 

Duty  of  court  before  pronouncing  judg- 
ment 245  S  365. 

How  discharged,  if  imprisoned  for  fine 
or  coste  245  S  369. 

Insanity  of,  after  judgment  of  death 

246  S  379. 

Question  of  insanity  investigated  246 

Ss  380,  381. 
Pregnancy  of  female  sentenced  to  death 

247  S  383. 

Proceedings  in  such  case  247  Ss  384, 
385 

Unable  to  pay  fine  or  costs,  how  re- 
leased 248  Ss  389,  390. 

Judgment  not  entered  against,  if  in- 
sane 248  S  391. 

Trial  of  insanity  of,  before  judgment 

248  S  392. 

May  appeal  to  the  supreme  court  249 

S  3^3. 
Appeal  by  territory,  not  to  stay  judg- 
ment against  250  S  298. 
One  of  several  may  appeal  250  S  402, 
Wh*»n  discharged  on  appeal  250  S  404. 
Allowance  of  medical  services  for  253 

S  4J7. 
To  have  subpoena  for  witnesses  254  S 

426. 
Need  not  tender  fee  to  witneeses  254  S 

427. 
Whpn  may  take  deposition  of  witness 

254  S  429. 
Return  of  money  to,  deposited  for  bail 

259  S  456. 
Not  tried  if  insane  259  S  463. 
Proceedings,  if  declares  insane  when 

arraigned  269  Ss  464,  466. 


DEFENDANT,  criminal,— Om^nued 

If  afterward  become  sane  260  S  466. 
If  insane,  how  kept  260  S  467. 
Presence  of,  in  probate  and  justices' 

courts  262  S  472. 
In  same,  how  arraigned  262  S  473. 
Time  to  plead  262  S  474. 
Entitled  to  counsel  262  S  475. 
To  declare  true  name  262  S  476. 
May  demur  or  plead  to  complaint  26.S 

S480.  *^  ^ 

May  consent  to  less  jury  than  twelve 

263  S  481. 
Waiver  of  consent,  entered  in  minutes 

262  S  482. 
Discharge  of,  committed  for  fine  and 

costs,  when  264  S  603. 
May  appeal  from  probate   to  district 

court  264  S  504. 
May  testify  for  himself  271  S  16. 

DEFINITIONS.      See    Conetruction   of 
Siatutee. 

DEGBEES 
Of  murder  273  S  21 ;  292  S  102. 
Of  arson  280  Ss  64-66. 
Of  consanguinity — marriages  void  303 
S  146. 

DELEGATE  to  congress.    See  EUciiovs. 

DELIBERATION,  killing  without  274 
S26. 

DELINQUENT 
Bidder  at  execution  sale  86  S  274. 

DELIVERY 

Of  property    purchased    at  execution 

sale  87  8  277. 

Of  certificate,  when  given  87  S  278. 

Of  certificate,  when  to  pass  property  87 
8  279.  1^      f    i'     J 

DEMAND 

Of  bill  of  items  40  S  64. 
DEMANDS  against  estates 
Allowance  of  349  Ss  184—216. 
Of  deceased  partners  327  Ss  62—64. 
Classes  of  350  S  184. 
Appeals  from  decision  concerning  367 
S  283. 
DEMURRER 
Part  of  pleadings  37  S  48. 
Filed  with  clerk  and  copy  served  on 

adverse  party  37  S  48. 
By  defendant,  when  37  S  50. 
Causes  of,  by  defendant  37  8  50. 
Grounds  of.  to  be  stated  in  38  S  61. 
May  be  to  the  whole  or  part  of  com- 
plaint 38  S  62. 
Not  to  be  filed  at  same  time  with  ans- 
swer  38  S  52. 
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Detainer. 


DEMURRER,— Cbn«tnu«i. 

First  disposal  of  38  S  52. 

Failare  to  file  or  answer,  waives,  what 

38  S  55. 
By  plaintiflf,  when  39  S  60. 
.    If  sustained,  amendments  allowed   of 

course,  when  41  S  75. 
Deemed  waived,  if  answer  filed  41  S  75. 
If  over-ruled,  effect  of,  41  8  75. 
Filing  of,  deemed  an  appearance  152 

8  574. 

DENTIST 
To  be  licensed  585  8  1. 

DEPOSIT 
Of  money  in  place  of  bail  47  S  99. 
How  sheriff  to  dispose  of  47  8  100. 
May  be  withdrawn  and  bail  given  47 

SlOl. 
Liable  for  judgment,  when  47  8  102. 
In  court  Ch  5,  p  61  Ss  178,  179. 
When  money,  etc.,  in  litigation,  to  be 

618  178. 
A  receiver  may  be  appointed  62  8  179. 
For  security  on  appeal  1 10  8  381. 
Same,  where  made  1 LO  8  381. 
To  stay  execution  112  8  389. 
.Justice  may  require,   afl  security   for 

costs  187  8  750. 

DEPOSITIONS 
How  taken  in  justices*  courts  185  8  739. 
In  probate  court  concerning    estates 
352  8  202. 

DEPOSITIONS  taken  in  the  territory. 
When  may  be  taken  131  8  477. 
Before  what  officer  131  8  478  ;  617  8  1. 
Either  party  may  have  taken  131   S 

478. 
Notice  for  taking,  how  served  131  8 

478. 
What  notice  required  131  S  478. 
Manner  of  taking  131  8  479. 
To  be  subscribed,  certified,  sealed,  and 

directed  132  8  479. 
May   be  read  as  evidence  by  either 

party  132  8  480. 
Secretary  of  the  territory  may  take 

617  S  1. 

DEPOSITIONS  when  taken  out  of  the 

territory. 
When  may  be  taken  132  8  481. 
By  what  authority  to  be  taken  132  8 

482.  ^ 

Notice  required  for  taking  of  132  8 

482. 
Before  whom  taken  132  8  482. 
What  interrogatories  allowed,  and  how 

settled  133  S  483. 


DEPOSITIONS,— Cbn^tnued, 

Parties  may  agree  to  take,  witbc-ot 
written  interrogatories  133  S  493. 

Authority  of  commissioner  taking  133 S 
484. 

When  trial  postponed  for  want  of  r>< 
8  485. 

DEPUTY 
Justice  may  appoint  to  serve  paf^eM 

184  S  733. 
Liability  of  justice  for  acts  of  1S4  S 

733. 
Authority  of  184  S  733. 
District  attorney  may  appoint  3?0  ;^  ^. 
CountjT  clerk  to  appoint  441  S  41. 
Sheriff  may  appoint  4 15  8  56. 
County  treasurer  may  appoint  452 :^S!' 
County  assessor   may   appoint,  wh^-n 

^55  8  105. 
Compensation  of  deputy  assessors  4''5 

8106. 
Oath  of  deputies  456  S  109. 
Clerk  of  probate  court  not  to  be  a  1- 

ministrator  317  S  5. 
Cannot  be  security  on  bond  319  S  3.'. 

DEPUTY  SHERIFF 
Powers  of  445  8  58. 
To  preserve  the  peace  445  S  59. 
Misconduct  of,  to  render  sheriff  liable 

446  S  63. 
Not  to  appear  or  advise  as  attorney 
446  8  66. 

DEPUTY  U.  8.  MARSHAL 
To  canvass  vote  for  delegate  to  G»3- 
gress  466  S  29. 

DESCENT 
Of  estates  361  Ss  25^—263. 
From  alien  362  8  259. 

DESCENDANTS 
Inheritance  by  361  Ss  252,  253. 
Of  lineal,  of  equal  degrees  362  S  25^. 

DESCRIPTION 

Of  property  in  publication  of  gummoa? 
in  partition  98  8  318. 

DESTROYING 
Property  by  fire  280  Ss  64-68. 
Valuable  papers  285  8  82. 
Land  boundary  28<>  S  83. 
Proclamation  or  advertissiaont  303  S 

148. 
Of  property  when  maliciou.4  309  Ss  171 

—179. 
DETAINER.     See  ForcibU  Entry  and 

Detainer. 
When  to  recover  treble  damages  lor 

94  8  302. 
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Detaining, 


District. 


DETAINING 

Goods  of  deceased  persons  333  S  83. 

DETENTION 
Unlawful  280  8  63. 

DEVISE.    See  WUU, 

DEVISEE.    See  miU. 

DICE 

Games  at.  punished  308  Ss  168,  169. 

DIES,  etc.,  for  counterfeiting  290  S  95. 

DISABILITY  of  party  not  to  abate  ac- 
tion 29  S  16. 

DISBURSEMENT  by  administrator  356 
Ss  225,  226. 

DISCOVERY  of  new  evidence,  ground 
for  new  trial  74  S  233. 
Under  oatb,  when  allowed  129  S  469. 

DISEASE 

Inoculating  contagious  311  S  180. 
Exposing  clothing  infected  with  311  S 
180. 

DISGUISE 
Conveying,  to  prisoner  296  S  117. 

DISMISSAL 

Of  civil  actions  63  S  184. 

For  want  of  cost  bond  149  Ss  659—564. 

Of  appeal,  if  requisite  papers  not  fur- 
nished 109  S  379. 

Of  appeal  from  probate  to  district 
court  117  S  408. 

See  Actiom,  Civil. 

DISOBEDIENCE 
Of  subpoena,  by  witness,  punished  128 

Ss  461,  462. 
Of  writ  of  mandamus  143  S  530. 
Of  writ  deemed  contempt  144  S  531. 

DISQUALIFICATION   of  juror    66  S 

198;  233  Ss  279— 281. 
By  embezzlement  284  S  80. 
By  conviction  of  bribery  292  Ss  103 — 

105. 
See  JU/ereet. 

DISSOLUTION 

Of  incorporations  how  effected  418  S  43 
Powers  of  trustees  after  418  S  44. 

DISTRIBUTEE 
Notes  assigned  to  336  S  107. 
Security  given  by  358  S  233. 
Claim  of  settled  359  Ss  238,  239—241. 
Most  refund  to  pay  debts  360  S  242. 
Share  loaned  out  360  8  246. 
Share  paid  into  treasury  360  Ss  247 — 

250. 
Appeal  from  decisions  affecting  367  S 

283. 


DISTRIBUTION  of  estates  357  Ss  233— 
261. 
Of  non-residonts  363  Ss  264—267. 
To  guardian,  for  ward  364  Ss  268—271. 
Appeal  from  order  making  367  S  283. 

DISTRICT  assessors.    See  Ass^ssotb'  Dis- 
trict. 

DISTRICT  attomev 

To  bring  action  for  usurpation  of  oflSce 

or  franchise  105  S  359. 
What  may  set  forth  in  complaint  105 

S360. 
Cannot  comment  on  defendant  271  S 

15. 
Bribery  of.  punbhed  293  Ss  104, 105. 
To  prosecute  for  circulating  checks  311 

S18L 
One  for  each  district,  term  of  office  379 

SI. 
Official  bond  given  by  379  S  2. 
Duties  of  379  Ss  3,  4. 
Salary  and  fees  of  379  S  5. 
May  appoint  deputies  380  S  6. 
Fees  of  426. 
To  act  with  auditor  concerning  public 

printing  537  S  3. 
May  with  auditor  reject  proposals  for 

same  538  S  6. 
Penalty  for  beine  interested  in  contract 

for  same  538  8  7. 
To  proceed  against  delinquent  county 

officers,  when  567  S  5. 
To  institute  proceedings  for  forfeiture 

of  placer  mines,  when  594  S  3. 
To  make  out  complaint  on  arrest  with- 
out warrant  204  S  89. 
To  attend  grand  jury  211  S  134. 
To  give  same  information  211  S  135. 
Not  to  be  present  at  voting  of  same  212 

S135. 
To  be  given  notice  of  application  to 

admit  to  bail  227  S  240. 
Same,  of  inquisition  of  insanity  of  pri- 
soner 246  S  279. 
To  attend  inquisition  246  S  380 
Notice  of  inquisition  of  pregnancy  247 

S383. 
To  attend  same  247  S  383. 
Application  for  habeas  corpus  for  crimi- 
nal sentenced  to  death,  when  247  8 

386. 
Notice  of  appeal  to  be  served  on  249  S 

397. 
When  to  certify  amount  of  costs  251  S 

409 
Clerk  to  deliver  fee  bill  to  253  S  419. 
Sheriff  to  deliver  same  to  253  S  420. 
To  examine  and  certify  fee  bills  253  S 

420. 
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Dud. 


DISTRICT  attorney,— Cbnftnwd. 

May  except  to  rulings  of  probate  or 
justices'  courts  266  S  521. 

DISTRICT  court.    See  Court,  DUtrict. 

DISTRICT    records,    to  become  county 

records,  how  525  S  16. 
To  be  deposited  in  county  recorder's 

office  525  S  17. 
I'enalty,  if  county  recorder  refuses  to 

receive  525  S  18. 

See  Mines. 

DISTURBANCE  of  the  peace  299  Se  131 

jog 

Of  fighting  or  loud  noises  299  S  131. 

By  unlawful  assemby  299  Ss  132—134. 

By  an  affray  300  S  133. 

By  a  riot  300  S  135. 

Disturbing  congregation  300  S  136. 

By  selling  liquors  300  S  137. 

Duty  of  officers  respecting  300  S  138. 

DITCH 

Injuring  or  obstructing  303  S  147. 

Maliciously  cutting  310  S  176. 

Company,  how  incorporated  413  3  28. 

Rights  of  company  413  S  29. 

Rates  of  water  fixed  by  county  com- 
missioners 413  S  30. 

Banks  of,  kept  in  good  condition  413 
S  31. 

C)ompany,  when  to  file  certificate  of  in- 
corporation 414  S  36. 

Right  of  way,  as  to  499  S  3. 

Of  damages  by,  to  roads  and  highways 
540  SI. 

To  be  bridged,  when  541  S  2. 

DIVIDEND.    See  Oorporatioira. 

DIVISION 
Made  among  parties  in  partition  99  Ss 
324,  325. 
See  Pariiiion. 

DIVORCE 
Issue  of  fact  in,  may  be  tried  privately 

169  S  609. 
Causes  for  457  S  1. 
Not  to  affect  legitimacy  of  children  457 

SI. 
What  courts  to  have  jurisdiction  458 

S2. 
One  year's  residence  necenary  468  S  3. 
If  collusion  appear,  not  granted  458 

S4. 
Both  parties  guilty  of  adultery,   not 

granted  458  S  4. 
en  tried  by  jury  458  S  6. 
Alimony  and  custody  of  children  may 
be  decreed  458  S  6. 


DI VORCE,— CbnfmM«<i. 

If  woman  poor,  county  to  pay  costs  i59 

S7. 
Proceedings  as  in  chancery  causes  Ir-v 

S8. 

DOCKET 

Entries  of  judgment  in  78  S  245. 
Name  of  defendant  entered  in  78  S  24' 
Kept  open  for  inspection  78  S  24H. 
Transcript  of,  filea  in  other  countie?  I 

S247. 
Satisfaction  of  judgment  entered  id  "": 

S248. 
To  be  kept  by  justice  of  the  peace  ISo 

S736. 
Entries  in  same  183  S  735. 
Transcript  of  entries,  when  erideoce 

183  8  726. 
To  be  indexed  183  S  727. 
Delivered  by  justice  to  his  saccnwr 

183  S  728. 
Of  administrators  355  S  219. 

DOCUMENTS 
Subpoena  for  production  of  1278454^ 
Provision  as  to  inspection  of  136  S  4^. 
When  evidence   of    contents  allowed 

136  S  496. 
If  altered,  how  explained  136  8497. 

DOGS 
Stealing  of,  punished  283  S  74. 
Payment  of  fine  for  stealing  283  S  74 

DOMESTIC  animals.    See  AnMlt, 

DOWER 
Widow  allowed  335  Ss  102,  361,  252. 

DROVER 
Driving  away  stock  287  S  87. 

DRUGS 
Adulterating,  for  sale  305  S  153. 
Adulterated,  to  be  destroyed  305  S 153. 
Prescribing  poisonous  305  S  154. 

DRUGGIST 
To  label  poison  305  S  165. 

DRUNKENNESS 
No  excase  for  crime  270  S  8. 
Person  causing,  when  punished  270  S 

8. 
Administrator  disqualified  by  317  S 5; 

321  S  35. 

DUEL 
Witne88eflein272S17. 
When  death  in,  deemed  murder  274  St 

22  23. 
Ghadenging  to  fight  277  S  43^> 
Officers  to  prevent  300  S  138. 
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Dwelling, 


Elections. 


DWELLING  house 

Punishment  for  burning  280  S  64 ;  281 

S65. 
Breaking  and  entering  281  Ss69,  70. 
Malicious  injury  to  310  S  174. 
Set  apart  for  widow  or  children  335  S 

102. 


KAR,  slitting  of  277  S  4«. 

EARNINGS 

Exemption  of,  froiti  execution  of  debtor 


91 


option 
S  292. 


EDUCATION  of  child  360  S  243. 

Money  for,  not  an  advancement  362  S 

258. 
Of  ward  by  guardian  483  S  9. 

See  ScheoU. 

EJECTMENT.    See  Actions  Concetj^ing 
Real  Estate. 

ELECTIONS  469  Ch  23  Ss  1—53. 

Who  entitled  to  vote  460  S  1. 

Who  not  to  vote  460  S  2. 
-     i  General,  when  held  460  S  3. 

Eligibility  for  congress,  legislature,  etc. 
461  S  4. 

Judges  of,  appointed  and  qualified  461 
S5. 

Judges  to  appoint  clerks  of  461  S  6. 

Noticeof46l8  7. 

Sheriff  to  post  notices  462  S  8. 

Oath  of  judges  and  clerks  462  S  9. 

Who  to  administer  oath  462  S  10. 

Opening  and  closine  polls  462  8  11. 

Poll  books  delivered  to  judges  462  S 12. 

Ballot,  how  cast  462  S  13. 

Ballot  deposited  in  box  463  S  14. 

Where  may  vote  for  delegate  and  dis- 
trict officers  463  S  15. 

Challenge,  elector  sworn,  form  of  oath 
463  S  16. 

Judges  to  provide  ballot  hot  463  S  17. 

Ballot  box,  how  arranged,  examined 
and  kept  463  S  18. 

Poll  lists,  when  o^mnared  464  S  19. 

Poll  book  and  ballot  Dox,  how  kept  and 
preserved  464  Ss  20,  21. 

Votes  canvassed,  soon    as    polls  are 
closed  464  S  22. 

Canvass,  how  condacted  464  8  23. 

If   ballots  exceed  poll  list,  how  de- 
stroyed 464  S  24. 

Votes  counted,  form  of  return  404  S  25. 

Poll  books,  svaled  and  fBturned  466  S 
26. 


ELECTIONS,— Onttnu^Mf. 

Penalty  for  not  returning  poll  books 
465  8  27. 

Returns  opened  by  county  commis- 
sioners and  abstracts  made  465  S  28. 

Abstracts  transmitted  to  secretary  of 
territory  by  county  clerk  466  8  29. 

Vote  for  delegate  to  congress,  how  can- 
vassed 466  8  29. 

Returns  not  received  in  time,  secretary 
to  send  for  466  8  30. 

Officer  elect,  may  resign ;  vacancy,  how 
filled  467  8  31. 

Canvass  of  vote  in  district  of  more  than 
one  county  467  S  32. 

Compensation  of  officers  of  467  S  33. 

Penalty  of  officers  violating  election 
law  467  8  34. 

Term  of  office,  when  to  begin  467  S  35. 

Who  shall  be  deemed  elected  468  8  36. 

Counting  votes,  misspelling  disregarded 
46*5  8  37. 

Contests  of  election  of  county  and 
township  officers  468  S  38. 

Trial  of  contests  468  8  39. 

Right  of  contest  not  impaired  468  S  40. 

Resignations,  how  made  468  S  41. 

How  vacancies  may  occur  468  8  42. 

Governor  may  declare  office  vacant, 
when  469  S  43. 

When  governor  may  fill  vacancy  469  S 
44.  . 

When  counter  commissioners  or  gover- 
nor may  nil  vacancy  469  S  45. 

Appointees  to  fill  vacancy,  to  qualify 

Couaty  commission^ts  to  pvovide  poll 

books  469  8  47. 
County   clerk    to    deliver    blanks  to 

sheriff  469  8  48. 
How  ballot  box  and  key  kept  469  S  49. 
Form  of  poll  books  and  oatlM  470  8 

450. 
Sheriff  to  administer  oath  to  judges  of 

471  8  5L 
No  precincts  at  Indian  agencies,  or  in 

unorganized  counties  471  8  52. 
Penalty  for  violating  471  S  53. 

ELECTIONS,  p  575,  Oh  72  Ss  1-9. 

Penalty  for  stuffing  ballot  box  or 
SMBtAy  counting  v^iitee  575  S  1. 

Penalty  for  destroying  ballot  box,  bal- 
lots or  poll  books  575  8  2. 

Penalty  for  voting  under  false  name 
575  8  3. 

Penalty  for  illegal  yoiing  575  B  4. 

Penalty  for  repeating  or  dooble  voting 
575  8  6. 
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ELECTiONS.— CimimHcrf. 

Penalty  for  threatening  or  hindering 

voter  576  S  6. 
Penalty  for  false  swearing  at  election 

576  S  7. 
Penalty  for  violating  election  law  576 

S7. 
ELECTION  to  change  county  seat  p  572 

Ch  70. 

ELECTION  precincts.    See  Elections, 

ELECTOR 
Qualifications  of  460  8  1. 
Who  disqualified  as  460  S  2. 
See  EUctions. 

EMBEZZLEMENT 

Buying  goods  obtained  by  283  S  76. 

Bringing  same  into  territory  283  S  77. 

Of  property  by  officers  284  Se  79—81. 

By  clerk  or  apprentice  286  S  84. 

By  bailee  286  S  85. 

By  lodger  286  8  86. 

Officer  disqualified  by  284  S  80. 

EMBRACERY  punished  297  S  121. 

ENGLIStl  language 
Used  in  written  proceedings  in  courts 
155  8  584. 

ENTRY.    See  Burglary. 

EQUITY 
Proceedings  same  as  at  law  28  S  1. 

ERRONEOUS  sale  of  land  614  S  43. 

ERROR 
In  law  cause  for  new  trial,  when  74  8 

233. 
Writ  of  113  Se  392—406. 

See  WrU  of  Error. 

ERRORS 
When  disregarded  in  pleadings  42  8  79. 

ESCAPE  of  convict  295  8  112 

ESCAPE  of  civil  prisoner 
Liability  of  sheriff  for  47  8  103. 

ESCAPE  of  prisoner 
Charged  with  crime  295  S  113. 
By  assistance  or  negligence  295  Se  114 

—118. 
Governor  may  offer  reward  for  313  S 

190. 

ESTATE 
Actions  concerning  real  94   Ss  303— 

312. 
For  life  or  years,  set  off  in  partition 

100  S  331. 
Same,  how  satisfied  102  Se  339,  340. 
Of  unknown  person  protected,  when 

102  S  341.     •• 


ESTATES  of  deceased  ^rBons 
Administration  on  31o  Ss  1 — 50. 
Same,  of  partnership  324  Ss  51— 7'J 
Duty  of  administrator  respecting  Sl'!' 

Ss  73—127. 
Sale  of  real  342  Ss  138—183. 
Demands  allowed  against  350  S3  IM 

216. 
Distribution  of  358  Ss  233—263. 
Of  non  residents  363  Ss  264—271. 
Appeals  from  decisions  affecting  3*)^: 

Ss  283—292. 
Duty  of  public    administrator  3^  'S* 

293—313. 

See  Jteal  EitaU,  Pergonal  EfiaU. 

ESTRAYS 
When  lawful  to  take  up  576  S  1. 
Person  taking  up,  to  post  same  577 

8  2. 
If  estray  not  claimed,  to  be  appraised 

577  8  3. 

When  property  vests  in  finder  577  S  4. 
Finder  not  tasing  estray,  same  to  \>v 

sold  678  8  5. 
Fees  allowed  under  act  578  S  6. 
Penalty  for  unlawfully  taking  ap  estray 

578  S  7. 

ESTRAYS  and  lost  goods. 
Proceeding  when  lost  goods  found  472 

8  1. 
Same,  when  value  of  goods  less  than 

ten  dollars  473  S  2. 
Same,  if  property  valued  over  ten  ao<J 

leas  than  Uiirty  dollars  473  S  3. 
Return  to  be  made  by  county  clerk  ia 

such  case  473  S  4. 
Proceedings,  if  value  over  thirty  dol 

lars  473  S  5. 
Finder  not  taking  property,  same  soM 

by  sheriff  474  8  6. 
Value  of  property  exceeding  one  han 

dred  dollars,  not  being  domestic  ani- 
mals 474  8  7. 
If  property  domestic  animals,  to  be  sold, 

when  474  8  8. 
What  property  taken  up  outside  oi 

township  474  8  9. 
Time  in  which  owner  may  claim  money 

474  8  10. 
What  evidence  prima  facie,  on  retum 

474  8  11. 
Property  how  to  vest  in  finder  474  S 

Howcfaargee  of  finder  settled  474  S 13. 
How  costs  of  finder  paid  474  S  14. 
Dispute  of  ownership  tried  and  settled 

476  8  15. 
Rule  governing  aggregate  value  475  S 

16. 
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ISTKAYB,— Continued, 

Reward  to  finder  475  S  17.  | 

Charges  allowed  officers  475  S  18.  i 

Who  allowed  to  take  ap  estray  beast  | 
475  S  19. 

Finder  may  use  estray  475  S  20. 

Liability  if  estray  die  or  get  away  475 
8  21. 

Penalty  for  selling  or  taking  out  of  ter- 
ritory 475  8  22. 

Penalty  for  unlawfully  taking  up  476 
8  23. 

Owner  may  recover  for  violation  of 
act  476  S  24. 

EVICT  [ON 
Of  purchaser  under   execution   89  S 
286. 

EVIDENCE  in  civil  action 
In  action  for  libel  or  slander  41  8  71. 
Newly  discovered,  cause  for  new  trial 

74  S  233. 
Insufficiency  of,  cause  for  new  trial  74 

8  233. 
When  execution  book  to  be  81  8  253. 
When  book,  writing,  etc.,  excluded  136 

8  495. 
When  contents  of  writing  admitted  as 

136  S  496. 

Altered  writing,  how  admitted  as  136 

8  497. 
Admission  of  judicial  records   136  88 

498—601. 
Statutes  of  states,  etc.,  how  admitted 

137  S  502. 

Proof  of  customs,  etc.,  of  mining  dis- 
tricts 138  8  504. 

Copv  of  records,  etc.,  of  public  officer 
167  S  595. 

Affecting  title  to  real  property  in  jus- 
tices' courts  176  8  6^. 
>y  of  letters  of  administration  320 

Copy  of  inventory,  etc.,  334  8  90. 
Administrator's  deed  made  347  8 173. 
In  probate  court  352  Ss  201.  202. 
(^py  of  appointment,  etc.  369  8  295. 
Of  execution  of  conveyance  398  8  10. 
Of  handwriting  in  proving  execution 

of  conveyance  399  S  14. 
When  conveyance  used  as  401  8  28. 
In^case  of  loss  of  oonv^aoce  401  fit  29 

—31 
Of  certificate  of  incorporations  408  H 

11. 
Of  existence  of  iocorporationi  408  H 1 1 ; 

419  8  47. 
Official  copies  firom  coantj  officers  443 

8  49;  456  8110. 

89 


^: 


EVIDENCE,  civil  wsHod, --Continued. 

Marriage  certificate  and  record  521  8  10. 

Of  title  to  improvements  on  public 
domain  540  8  7. 

Of  certified  copies  by  secretary  of  ter- 
ritory 618  8  4. 

EVIDENCE  in  criminal  case 
Record  of  conviction  to  be.  of  forfeiture 

of  recognizance  193  8  26. 
What  deemed  legal  204  8  91. 
Legal  received  before  grand  jury  213 

8  145. 
Qrand  jury  not  bound  to  bear  for  de- 
fendant 213  8  146. 
What,  required  in  trials  for  treason  235 

8  294. 
What,  required  in  trial  for  conspiracy 

235  8  295. 
What  sufficient,  in  trial  for  rape  235  8 

296. 
Of  existence  of  corporation,  etc.  235  8 

297. 
Of  accomplice,  no  conviction  had  on — 

exception  238  8  316. 
By  deposition  254  8  428. 
By  same,  how  taken  254  8  429. 
Of  party  injured  by  crime  271  8  14 
Of  parties  jointly  concerned  271  8  14. 
Of  defendant  for  himself  271  8  15. 
Affirmation  of  witness  sufficient  272  8 

16. 
Of  persons  present  at  duels  272  8  17. 
Proof  of  mitigation  276  8  40. 
Of  embezslement  by  officer  285  8  81. 
That  bank  is  incorporated  290  8  96. 
Of  persons  of  skill  290  8  97. 
Of  overt  act,  in  conspiracy  297  8  123. 
Of  truth  in  libel  301  8  139. 
Of  marriage  in  bisamy  302  8  140. 
Of  liquors  deceitmlly  obtained  306  8 

158. 

EXAMINATION 
Of  bail  on  jiutificatlon  46  8fl  97.  98. 
Of  judgment  debtor,  for  discharge  48  8s 
111,112. 

EXCEPTIONS  in  civil  action 
How  taken  on  trial  71  8  220. 

To  deciiiion  of  referee  73  8  227. 

What  is  and  when  Uken  73  8  228. 

How  stated  and  settled  73  Ss  229.  230. 

Clerk  to  write  at  request  of  party  73 
8  229 

Entry  of,  on  Judge's  minutes  73  8  2^9. 

Remedy  if  judge  rsfiisM  73  H  229. 

When  denrnm]  made  without  special 
notice  74  H  231. 

Require  no  particular  form  748  230. 

To  report  made  in  pwrtiUon  100  8  327. 
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EXCEPTIONS  in  criminal  ca«e 
Taken  as  in  civil  actions  239  S  327. 
Taken  by  defendant  240  S  338. 
Taken  by  territory  240  S  339. 
How  setUed  and  signed  242  S  348. 
What  bill  of  to  contain  242  S  349. 
Bill  ol  filed  with  clerk  242  S  350. 
District  attorney  may  take  in  probate 
and  justice's  conrt  266  S  520. 

EXCUSABLE  homicide   defined  276  S 
37. 
All  capes  within  the  reason  276  S  38. 
Defendant  discharged  276  S  39. 
Burden  of  proof  in  mitigation  276  S  40. 

EXECUTION,  civil 

On  attachment  57  Ss  150—162. 

Against  boat  attached  61  S  173. 

AQ  sales  on,  at  public  auction  86  S 
273. 

Hours  of  sales  on  86  S  273. 

Officer  or  deputy  not  to  be  bidders  86  S 
273. 

Sale  of  personal  property,  how  con- 
ducted 86  8  273. 

Refusal  of  purchaser  to  pay,  proceed- 
ing 86  Ss  274,  275. 

Liability  of  oflicer  87  S  276. 

When  writ  issued  80  S  250. 

How  issued  and  directed  80  S  251. 

AgHinst  person  of  judgment  debtor,  how 
enforced  80S 251. 

Requisites  of  80  S  251. 

On  what  property  levied  and  how  sat- 
isfied 80  8  251. 

On  judgment  on  joint  contract  81  S 
252. 

When  returnable  81  S  253. 

Attached  to  judgment  roll,  when  re- 
turned 81  S  253. 

When  entered  on  execution  book  81  S 
253. 

Execution  book,  how  indexed  and  kept 
81  S  253. 

Execution  book  evidence  of  original, 
when  81  S  253. 

How  enforced  81  S  254. 

Renewal  of  judgment  82  S  255. 

May  be  issued  after  death  of  party  82 
S256. 

To  whom  iseued  82  S  257. 

What  property  habU  to  82  S  258. 

Personal  property  levied  on  claimed  by 
third  party,  proceeding  82  S  259. 

Property  exempt  from  82  S  261. 

Extent  of  eatemption  of  homestead  84 
S262. 

Homestead  exempt  f^om,  how  set 
apart  84  S  266. 


EXECUTION,  civil.— Cbfi<inti«i 

Plaintiff  dissatisfied  with  homesiead  Ki 
apart,  proceedings  84  S  264. 

When  leasehold  exempt  from  85  S  39^ 

Exemption  of  real  estate,  after  deatii 
of  owner  85  S  266. 

Sale  or  removal  not  to  render  home- 
stead liable  to  85  S  267. 

To  whom  exemption  of  homestead  ap- 
plicable 85  S  269. 

How  writ  of.  levied  and  executed  85  S 
270. 

Notice  of  sale  of  property  on  86  S  271. 

Penalty   for    officer    selling   wiUiooc 

notice  86  S  272. 
Property  sold   on,  delivered  to  pur- 
chaser 87  8  277. 
Officer  to  issue  certificate  of  sale,  wh«x 

87  86  277,278. 
Title  acquired  on  sale  of  real  propertr 

87  8  279.  ' 

Sale  of  real  property  subject  to  rederap 

tion  87  Ss  27y,  2b0. 
Redemption  of  real  property  sold  og 

87  8  280. 
Redemption  from  sale  on  88  Sa  2S1— 

284. 
Court  may  restrain  waste  on  property 

sold  on  89  8  285. 
Rights  of  purchaser  in  case  of  evktion 

89  S  286. 
When  returned  unsatisfied  90  S  287. 

Answer  of  judgment  debtor  aa  to  pn^ 

erty  90  Ss  2^8,  289. 
Appointment  of  referee  to  inquire  iato 

908288. 
Debtor  of  judgment  debtor,  msy  pay 

sheriff,  when  91  S  289. 
Qarnishraeut  of  debtor,  of  jndgmau 

debtor  91  8  290. 
WitnesB    examined    on    gamiBbme&t 

when  91  8  iUl. 
Property  of  judgment  debtor  aal^ect  to 

execution  91  8  292. 
Exemption  of  earning*  of  debtor  91 S 

292. 
Claim  of  debtor  of  judgment  debtor  is 

thing  garnished  91  8  293. 

Restraint  of  debtor  from  disponog  of 

property  91  8  293. 
Penalty  tor  difiobeying  referee  91  8 

294. 
Whenetayed  on  appeal  llOStStt— 

386.      ^  ^^^ 

May  isBoe  from  snpreme  ooort  on  vht 

of  error  115  8  399. 
When  stayed  on  writ  of  evrer  116  S 

400. 
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Father. 

ECUTRIX 

•larriod  woman  cMinot  be  317  S  5. 
setters  revoked  by  marriage  321  S  34. 

-CEMPTION 

Of  property  from  execution  82  S  260. 

Of  wages  of  laborer  82  S  260. 

Of  homestead  84  Ss  261—266. 

EXONERATION 
Of  bail  in  civil  action  45  S  90 ;  46  S  93. 

EXPENSES 
Funeral,  how  paid  350  S  184 ;  356  S 
225. 

EXPRESS  malice 
Defined  273  S  19. 

EXTORTION 
By  officer  298  S  125. 
By  threatening  letter  298  S  123. 

EYE 
Putting  out  277  S  45. 


P. 

FACTS 
Not  iA  issue,  tried,  how  28  S  3. 
How  stated  in  complaint  37  S  49. 
Material,  oi'curring  alter  suit  brought, 

how  pleaded  41  S  75. 
Issue  of  defined  64  S  187. 
Same,  when  aris&<)  64  S  189. 
Jury  exclusive  judges  of 

FACTOR 
When  may  be  arrested  44  S  81. 

FALSE  gold  9cales  308  S  166. 

FALSE  imprisonment  defined  280  S  63. 

Damagw  for  280  S  63. 
Administrator  not  liable  for  335  S  99. 
Limitations  of  actions  for  516  S  8. 

FALSE  personation  294  Ss  109, 110. 

FALSE  pretences 
Credit  obUined  by  306  S  160. 
Goods  obtained  by  307  8  161. 

FALSE  swearing  punished  392  S  101. 

FALSE  weights  or  measure  307  S  163. 

FALSIFYING  rooords  293  S  106. 

FARMS 
Sold  separately,  in  partition  102  S  343. 

FATHER 
Suit  by,  for  injury  or  death  of  ehild  29 

Sll. 
Inb«iitaaee  by  361  S  262. 
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FEES 

Of  witness,  in  civil  action,  when  ten- 
dered 127  S  456. 

Of  attorneys,  a  matter  of  contract  147 
S  545. 

How  allowed  and  paid  in  partition  100 
S  329 ;  104  S  357. 

Of  referees  148  S  552. 

To  be  advanced  to  officers  150  S  665. 

Taken  m  extortion  298  S  125. 

Of  administrator  356  S  225. 

Of  witness  in  criminal  case,  need  not  be 
tendered  254  S  427. 

Of  public  administrator  369  S  298. 

Of  district  attorney  379  S  5. 

Of  clerk  of  district  court  p  420. 

Of  sheriflb  p  422. 

Of  witnesses  p  422. 

Of  jurors  p  423. 

Of  probate  judge  p  423. 

Of  constables  I)  424. 

Of  coroner  p  424. 

Of  notaries  public  p  424. 

Of  judges  and  clerks  of  election  p  424. 

Of  masters  in  chancery  p  425. 

Of  county  treasurers  p  425. 

Of  county  clerks  p  425. 

Of  county  recorders  p  426. 

Of  prosecuting  attorneys  p  426. 

Of  justices  of  the  peace  p  426^428. 

In  proceedings  under  estray  law  475  S 
18. 

Of  secretary  of  territory  618  S  4. 
See  Compensation, 

FEE  SIMPLE,  term  "  heirs,"  not  neces- 
sary  to  convey  403  S  43. 
See  Conveyances  of  Realty. 

FEE  TAIL,  persons  seized  in  362  S  263. 

FELON 
Not  to  be  witnesses  125  S  446. 

FELONIOUS  intent  in  homicide  275  S  32. 

FELONY  defined  190  S  4. 
Persons  attempting,  killed  275  S  32. 
Resisting  an  arrest  for  275  S  35. 
Assault,  to  commit  279  S  56. 
Burglary,  to  commit  281  Ss  69,  70. 
Punishment  for  compounding  296  S 120. 
At  common  law,  punished  312  S  185. 
Attempt  to  commit,  punished  314  S 191. 
Administrator  removed  for  321  S  35. 
Requisites  for  conviction  of  190  S  8. 
Limitation  of  prosecutions  for  195  S  39. 
Arraignment  lor  220  S  199. 
Defendant  to  plead  in  person  223  S  219. 
Defendant's  presence  durine  trial  235 

8  291. 
Same,  when  judgment  passed  244  S  362. 


FEMALE 
Criminal  laws  applied  to  313  S 188. 

FENCE 
Malicious  injury  to  310  S  174. 
Repair  of,  bv  aiJministrator  337  8 11^ 
What  considered  a  lawful  476  S  1. 

FERRIES 
Charter  for,  construed  312  S  183. 
Not  to  be  incorporated  420  8  48. 
Owner  not  to  obstruct  ford  312  S  IM. 
See  Corporaliuns. 

FICTITIOUS 
Bill  made  289  S  94. 

FIGHTING 
Duel,  puniphed  274  Ss  22, 23;  277 S43. 
Peace  disturbed  by  299  Ss  131—135. 
Officers  to  prevent  300  S  138. 

FINES  for 
Contempt,  what  may  be  146  S  539;  IM 

S73t>. 
Violating  Lord's  Day.  appropriated  oiv 

S  5. 
Usurpation  of  office  298  S  124;  lOtiS 

365. 
Removing  notice  of  sale  86  S  272. 
Refusal  to  obey  madam  us  143  S  53() 
Neglect  of  duty,  by  clerk  of  distri't 

court  225  S  234. 
Assault  278  S  55. 
Drawing  weapon,  etc.  279  S  62. 
Stealing  personal  property  282  S  73. 
Stealing  dog  283  S  74. 
Buying  stolen  goods  283  S  76. 
Loaning  money  of  territory,  etc.  2K) 

S8L 
Driving  of  stock  287  S  87. 
Counterfeiting  trade  mark  289  S  91. 
Selling  goods  so  marked  289  S  92. 
Officer,  stealing,  altering  record,  etc. 

293  S  106. 

Inhumanity  to  prisoner  294  8  107. 
False  personation  in  marriage,  bail,  tic. 

294  S  109. 
Obstructing  officer  295  S  111. 
Officer  conniving  at  eacape  295  SIH; 

296  S  118. 
Furnishing   weapons,    tools,  etc.,  for 

escape  2i^5S  115. 
Rescuing  prisoner  296  S  116. 
Aiding  an  escape  296  S  117. 
Officer  refusing  to  receive  prisoner  2^ 

S119. 
Compounding  an  offence  296  S  12(1 
Embracery  297  Se  121,  122. 
Conspiracy  297  S  123. 
Unlawfully  officiating  as  offioer  298  S 

124. 
Taking  illegal  fees  298  S  125. 
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FINES,— Cbntinued, 
Officer  purchasing  judgment  298  S  126. 
Selling  office  298  S  127. 
Sending  or  delivering  threatening  letter 

298  S  128. 

Opening  sealed  letter  of  another  298  S 

129. 
Neglect  in  drawing  or  issuing  venires 

299  S  130. 

Disturbance  of  the  peace  299  Ss  131, 

132. 
Fighting  by  agreement  300  S  133. 

Assembling  to  do  unlawful  act  300  Ss 

134,  135. 
Disturbing  congregation  300  S  136. 

Selling  liquor  near  camp-meeting  300 
S137. 

Officer  not  preventing  duel  or  unlaw- 
ful araemblv  300  S  138 ;  303  S  144. 

Libel  301  S  139. 

Bigamy  302  S  141. 

Violation  of  Lord's  Day  302  S  142 ;  519 
S3. 

Refusal  to  a.s.<tist  officer  302  S  143. 

Furnishing  liquor  to  Indians  303  S  145. 

(Obstructing  roads,  highways,  etc.  303  S 

147;  541  S  6. 
Defacing  record,  proclamation,  etc.  303 

S148. 
Having  burglariouft  instruments  in  pos- 
session 304  S  149. 
Refusing  to  join  the  posse  comitatus  304 

S  150. 
Selling  dise^ed  or  unwholesome  pro»- 

visions  304  S  151. 
Adulterating  liquors  or  drugs  304  Ss 

162,  153. 
Prescribing  poisonous  drug  305  S  154. 
Selling  poi-son  not  labelled  305  S  155. 
Furnishing  liquor  to  soldiers  305  S  156. 
Making  frauaulent  conveyance  306  S 

159 ;  307  S  164. 
False  pretences  306  S-j  160,  161. 

Using  false  weights,  etc.  306  S  163 ;  308 
S166;  553  S  9 

Refusing  to  account  for  quartz  308  S 
167. 

Playing  at  or  keeping  unlawful  games 
308Ssl(;8.  169. 

Fumisliing  Indians  with  arms,  etc.  308 
S  170. 

Administering  poison  to  domestic  ani- 
mals 309  S  171. 

Killing  or  maiming  animals  309  S  172. 

Injury  to  chattels  309  S  173. 

Same,  to  buildings,  etc.  3103  174. 

Same,  to  raft  310  S  175. 

Same,  to  bridge,  etc.  310  8  176. 


FINES,--Cb7Utnti^rf. 
Setting  fire  to  timber,  grass,  etc.  310  Ss 

178. 179. 
Inoculating  with  contagious  disease  311 

S180. 
Issuing  bills,  tickets,  etc.,  as  money  311 

S18L 
Doing  business  without  license  312  S 

182. 
Obstructing  ferry  312  S  184. 
Ranchmen  using  stock  372  S  1. 
Not  entering  animals   sold    in    stock 

register  373  S  4. 
Allowing  stallion,  etc.,  to  run  at  large 

374  S  1. 
Damaging  property  of  corporation  415 

S39. 
Neglect  of  county  commissioner  to  per- 
form duty  48:i  S  30. 
Same,  of  sheriff  446  Ss  66,  67. 
Violating  election  laws  467  S  34 ;  471 

8  53;  576  8  6. 
Violating  estray  law  476  8  22;    578 

S7. 
Issuing  of  warrants  illegally  by  auditor 

478  S  10. 
Evading  writ  of  habeas  corpus  492  S 

37. 
Ditch  owners  damaging  highways  500 

8  10. 
Sheriff  defrauding  prisoners  501  8  6. 
Non-attendance  of  jurors  50f^  8  10. 
Violation  of  marriage  act  520  S-j  7,  8. 
Obliterating  or  destroying  stakes  523 

8  6. 
Violating  law  relating  to  district  rec- 
ords 525  8s  17,  18. 
Illegal  attestation  by  notary  529  8  15. 
Officers  dealing  in    certain  secnritie? 

512  8  6. 
Auditor  being  interested  in  public  print- 
ing 538  S  7 
Charging  illegal  toll  541  8  5. 
Neglect  of  duty   by   road  supervisors 

543  8  7. 
Using  like  brand  on  animals  564  8  7. 
Neglect  of  clerk  to  report  fines  568  S 

10. 
Violating  game  law  681  Ss  1—3 ;    582 

8  8. 
Violating  license  act  590  8  21. 
Violating  common  school  law  633  8  53; 

634  Ss  57.  58. 
Permitting  swine  to  run  at  large  638 

S  2. 

FINES  and  forfeiture 

For  benefit  of  county  253  8  418. 
Lien  of  judgment  for  259  8  461. 
Execution  for  266  S  515. 
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FlJiJES,— Continued. 

Paid  over  by  officer  266  S  515. 

Paid  to  county  treasurer  266  S  516. 

When  treasurer  to  sue  for  266  S  517. 

Clerk  of  district  court  to  issue  execu- 
tion for,  when  248  S  388. 

Defendant  discharged  on  non-pa3rment 
of,  when  248  S  389. 

FIRE-ARMS  sold  to  hostile  Indians  308 
S  170. 

FIRE-ENGINES 
Exempt  from  execution  82  S  260. 

FIRES 
When  malicious  mischief  310  Ss  178, 
179. 

FISCAL  year 
For  territorial  purposes  385  S  25. 

FLUME 
Company,  how  incorporated  414  S  32. 
Rights  of  company  414  S  32. 
Company  to  file  certificate  of  incorpo- 
ration 414  S  36. 
Right  of  way  as  to  499  S  3. 

FOOD  allowed  widow  335  S  102. 

FORCIBLE  entry  and  deUiner 

What  constitutes  163  S  636. 

Justices  of  the  peace,  authority  to  in- 
quire into  163  S  637. 

Justice  to  issue  summons  when  com- 
plaint made  164  S  638. 

Summons,  upon  whom  served  164  S 
639. 

Justice  to  hear  complaint  after  return 
of  summons  164  S  640. 

Trial,  when  postponed  164  S  641. 

Testimony  taken  in  other  cases  164  S 
642. 

Trial  164  S  643. 

If  defendant  found  guilty,  judgment 
and  coste  165  S  644. 

If  jury  cannot  agree  165  S  645. 

Damages,  how  assessed  165  8  646. 

If  rent  not  paid,  defendant  to  quit  pos- 
session 165  S  647. 

Preceding  section,  whom  not  to  apply 
to  166  S647. 

Juror  or  witness  not  appearing,  fined 
166  S  648. 

Appeals  166  S  648. 

Appeals,  how  tried  in  district  court  166 
S649. 

Amendments  to  pleadings  166  S  650. 

Rules  and  regulations  to  apply  as  in 
other  cases  166  S  651. 

Pleadings  to  be  in  writing  and  verified 
175  S  689. 


FORD  deemed  public  road  312  S 183. 
Obstruction  ot  by  bridge  or  fenr  312 
S184. 

FORECLOSURE  of  mortgages 
How  foreclosed  92  S  295. 
Power  of  court  in  92  S  295. 
Judgment  for  unsatisfied  balance  92  S 


igm 
>95. 


As  to  person  holding  unrecorded  con- 
veyance on  mortgaged  premises  92  S 
295. 

Surplus  after  sale,  how  disposed  of  92 
S296. 

Proceeding,  if  not  all  of  debt  due  92  ^ 
297. 

Of  chattel  mor Usages,  same  on  real 
property  527  S  9. 

FOREIGNERS 
Witness  may  have  interpreter  126  S 

FOREIGN  corporations.    See  Cbiyora- 
iions. 

FOREIGN  court 
May  take  affidavits  130  S  575. 

FORFEITURE 
Imposed  by  statute,  when  tried  31  S 

24. 
Of  placer  mines  held  by  aliens  Ch  82 

p593. 

See  Fines  and  Forfeiturei. 

FORGERY 

Defined  287  S  88. 

Of  labels  or  stamps  289  Se  91,  92. 

Of  blank  bill  or  note  289  S  93. 

Of  fictitious  bill  or  check  2S9  S  94. 

Proof  of  incorporation  in  290  S  96. 

Witnesses  in  290  S  97. 

Of  official  seals  290  S  98. 

FORM  of 
Oath  discharging  prisoner  in  civil  at*- 

tion48  S  111. 
Oath  of  trial  jury  66  S  196. 
Notice,  in  writ  of  error  114  S  395. 
Undertaking  in  such  case  115  S  401. 
Affirmation  of  witness  135  S  494. 
Recognizance  of  defendant  to  district 

court  207  S  115. 
Oath  of  grand  jury  210  S  126. 
Letters  testamentary  320  S  29. 
Letters  of  administration  321  S  30. 
Recognizance,  on  appeal  from  probate 

court  371  S  310. 
Acknowledgment  of  conveyances  39S 

Ss8,  9. 
Bond  of  county  clerk  441  S  39. 
General  index  of  recorder  442  Ss  4-^. 

46. 
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BoDd  of  sheriff  445  8  53. 

Oath  of  coroner's  jury  448  S  73. 

Verdict  of  jary  at  coroner's  inquest 
449  S  77. 

Bond  of  connty  treasurer  451  S  88. 

Ifotico  of  election  461  8  7. 

Oath  of  judge  or  clerk  of  election  462 
S9. 

Oath  of  challenged  voter  463  S  16. 

Election  return  464  S  25. 

Poll  books  and  oaths  470  8  50 

Territorial  warrant  477  8  4. 

Certificate  of  marriage  520  S  5. 

Declaration  of  occupant  of  public  do- 
main 539  8  5. 

Oath  to  tax-payer  605  S  16. 

Oath  of  assessor  607  S  18. 

Tax-list  609  8  24. 

Tax-deed  613  8  42. 

FORMER  MARRIAGE 
Cause  for  divorce  457  8  1. 

FORNICATION  incestuous  303  8  146. 

FRAUD 
Person  arrested  for  44  8  81. 
Vitiates     conveyances    and    contracts 

392  8  1. 
Limitation  of  actions  for  516  8  8. 
See  Conveyances  and  Contracts. 

FRAUDULENT 
Conveyance  306  8  159 ;  307  3  162. 
Persons  Ch  11  p  306. 
Mischief  Ch  12  p  309. 

FUNDING  indebtedness 
Act  concerning  Ch  74  p  578. 

FUNERA  L  expenses 
Payment  of  350  S  184;  356  S  225. 

FURNITURE,    widow    allowed    335  8 
102. 


o. 

GALLATIN  county 
Act  creating  ana  defining  boundaries 

431  S  8. 
GAME 
Act  relating  to  killing  Ch  75  p  581— 

583 
Prohibition  as  to  killing  of  581,  582  Ss 

1   2. 
Penalty  on  conviction  581,  582  Ss  1,  2. 
Prohibition  as  to  killing  certain  birds 

Evidence  of  pos^efion.  what  582  8  4 
Lawful  manner  of  fishing  defined  58J 
8  4. 


OAUF,,— Continued. 
Poiponous  substance  not  used  582  8  5. 
Nets,  f  eines,  and  traps  not  used  50  8  6. 

GAMING 
When  prohibited  302  8   142 ;   308  8 

168. 
House  kept  for  302  S  142;  308  8  169. 

GAMING  house 

When  unlawful  to  keep  open  519  8  2. 

GARN18HEE.    8ee  AUaekmenL 

GARNISHMENT.    8ee  Attachment. 

GIFT    of   placer  mines  held  by  aliens 
void  596  » 10. 

GOODS 
Burning  of  281  8  68. 
Robbery  of,  punished  282  8  71. 
Larceny  of  282  8s  72,  73 ;  283  8  76. 
Buying,  when  stolen  283  8  76. 
Bringing  same  into  territory  283  8  77. 
Embezzlement  of,  by  officers  283  S  77. 
Embezzlement  of,  by  others  286  8s  84 

—86. 
Obtained  by  false  pretences  307  8  161. 
Sold  by  false  weights  307  8  163. 
Destroyed  maliciously  309  6  173. 
Unadininistered  318  8  15;  319  8  19; 

321  S  23. 
Household,  widow  allowed  335  S  102. 
Administrator  to  sell  perishable  336  Ss 

105,  106. 
Sale  of  for  storage  544  Ss  1 — 3. 

See  Personal  Property. 

GOODS  stolen.    See  Goods,  Stolen  Goods. 

GOLD  coin 

Counterfeiting  288  8  89. 

Having  same  in  possession  288  S  90. 

Having  dies  for  count"rfeiting290895. 

GOLD  dust 

Counterfeiting  290  8  99. 
Having  same  in  possession  291  8  100. 
Weighing  with  false  weights  308  S  166. 
Wasted  by  administrator  366  8  281. 

GOVERNMENT 
Amendatory  act  to  locate  seat  of  639 
Ssl— 6. 

GOVERNOR 

May  direct  action  brought  for  usurpa- 
tion of  office  105  S  359. 

May  order  force  of  territory  to  aid 
officer  192  8  17. 

Majr  reprieve  criminal  246  8  378. 

To  issue  warrant  for  execution,  when 
247  Ss  382  -  385. 

May  commute  punishment,  when  247 
S  385. 
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GtOVEB,J!iOK— Continued. 

To  isBue  warrant  for  fugitive  from  jus- 
tice 258  S  447. 

To  certify  expenses  of  executing  war- 
rant for  same  258  S  448. 

May  offer  reward  for  escaped  prisoner 
259  S  457. 

Shall  certify  amonnt  of  same  to  auditor 
259  S  458. 

May  grant  pardons,  when  259  S  459. 

May  oflFer  reward  313  S  190. 

Anditor  to  furnish  information  to,  con- 
cerning revenue  382  S  7. 

May  appoint  commissioners  of  deeds. 

To  issue  certificate  of  election  to  dele- 
gate to  congress  466  S  29. 

May  declare  county  office  vacant,  when 
469  S  43. 

To  issue  writ  of  election,  when  507  S  2. 

May  solemnize  marriages  520  S  3. 

To  appoint  notaries  puolic  528  S  1. 
.    To  collect  military  stores  at  capital 
563  S  4. 

To  take  bond  for  military  stores  dis- 
tributed 563  S  5. 

To  contract  for  keeping  territorial 
prisoners  565  S  1. 

GRAND  JURORS.     See  Jurors,  Grand 
Jury. 

GRAND  JURY 

Number  composing  209  S  117. 

Foreman  of,  by  whom  appointed  209 
S  1 1" 

Challenge  to  209  S  118. 

Challenge  to  panel,  cause  for  209  3119. 

Challenge  to  juror,  cause  for  209  S  120. 

Challenge  to,  by  prisoner,  waiver  of 
210  S  121. 

Challenge  to  panel  sustained,  same  dis- 
charged 210  S  123 

Panel  discharged,  new  one  summoned 

210  S  123. 

Challenge  to  individual  juror  allowed, 

proceedings  210  S  124 
Juror  challenged   for    certain    causes, 

duty  of  court  210  S  125. 
Oath  of  210  S  120. 
To  be  charged  by  court  210  S  127. 
Members    of.    to    disclose    testimony, 

when  211  S  128. 
Members  of,  not   to  disclose   vote  or 

opinion  211  S  129. 
When   not  to  disclose  testimony  211 

S130. 
Punwhment  for  disclosure  211  S  130. 
Court  to  charge  concerning  disclosure 

211  S  131. 

Foreman  to  administer  oaths,  etc.,  211 
S132. 


GRAND  JVB,Y,— Continued. 
Clerk  of,  disposition  of  minutss  of  211 

S133. 
Prosecuting  attorney  to  attend  211  S 

134. 
Same,  to  give  information  to  211 S 135. 
Same,  when  not  to  be  present  212  S 

135. 
Subpoena  for  witness  before  212  S 136. 
Failure  of  witness  to  appear  before  212 

S137. 
Refusal  of  witness  to  testify,  proceed- 
ings 212  S  138. 
New  jury  summoned,  when  212  S 141. 
Power  and  duty  of  212  S  143. 
To  receive  only  legal  evidence  212  S 

145. 
Not  to  hear  evidence  for  defendant  213 

S146. 
Duty  of,  as  to  evidence  213  S  146. 
To  find  indictment,  when  213  S  147. 
Duty  of  member  of,  to  commuaicate 

213  S  148. 
What,  must  inquire  into  2138 149. 
Right  of,  to  visit  jails,  etc.  213  8  149. 
Number  nrniessary  to  find  indictment 

213  S  150. 
Foreman  of  to  indorse  indictment  213 

S150. 
No  indictment  found,  duty  of  foreman 

213  S  151. 
Indictment  presented,  how  213  S  152. 
Not  to  prefer  indictments,  when  213  S 

153. 
Name  of  prosecutor  endorsed  on  indict- 
ment 214  S  154. 

Presentment  not  necessary  before  in- 
dictment 214  S  155. 

Court  to  examine  indictments  214  S 
156. 

Witnesses'  names  endorsed  on  indict- 
ment 214  S  157. 

To  certify  as  to  costs,  when  251  S  4i>9. 

Challenge  to,  for  corruption  in  selec- 
tion 258  S  451. 

GRAND  LARCENY.    See  i^arceny. 

GRANT 
Of  placer  mines  held  by  aliens  voil 
596  3  10. 

GRANTEE 

When  conveyances  to,  fraudolent  392 

S2. 
To  have  benefit  of  title  when  scquirw 

by  grantor  401  S  32. 
See  Q>nveyanr^4  and  Oontraett,  Cofn- 

veyances  of  BeaUy* 

GRANTOR.    See  Conveyancet  and  Cw- 
tractB,  Conveyances  of  Realty. 
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GRASS 
Setting  fire  to  MO  S  178 ;  311  S  179. 

GUARDIAN 
Infant  a  party,  to  appear  by  28  S  8. 
How  appointed  28  Sb  9,  10. 
May  sue  for  injury  or  death  of  ward  29 

811. 
Served  with  procew  for  ward  34  S  36. 
Liable  for  waste  93  S  299. 
To  purchase  for  infant  in  partition  102 

S  344. 
To  receive  proceeds  of  sale  in  partition, 

belonging  to  ward  104  S  354. 
Of  insane  person,  to  receive  share  in 

partition,  when  104  S  355. 
May  con^nt  to  partition  104  S  356. 
In  action  before  justices'  coarts  169  S 

661. 
Ad  litem  364  Se  268—271. 
Shall  repreni^nt  Btock  held  in  incorpora- 
tions 410  Ss  19,  20. 
Minor  may  choose,  when  481  S  1. 
Minor  not  choosing,  probate  coart  to 

appoint  431  S  2. 
Appointed  for  minor  having  property 

481  S3. 

To  prosecute  and  defend  for  ward  481 

S4. 
To  give  bond  482  S  5. 
To  account  to  court  482  S  6. 
May  be  removed  and  another  appointed 

482  S  7. 

Duty  of  as  to  moneys  of  ward  482  S  8. 
To  superintend  education  of  ward  483 

S9. 
Real  estato  uf  ward,  how  sold  483  S  10. 
To  account  to  court  for  proceeds  of 

sale4.H3S  11. 
To  educate  ward  484  S  14. 
Power  of,  to  loan  money  of  ward  484 

8  15. 
Father  may  appoint,  how  486  8  18. 
Fees  and  compensation  of  484  S  16. 
Power  of  guardian  appointed  by  will 

4S5  8  19. 
Subject  to  removal,  when  485  8  20. 

See  Afinor. 

•iUILTY 
Plea  of  may  be  entered  222  8  217. 
Plea  of  how  entered  222  8  218. 

•rULCH  claims 
Sold  by  administrator  348  8  183. 


H. 

HABEAS  CORPUS  Ch  29,  485. 
Who  may  prosecnte  writ  of  487  8  1. 
How  application  made  487  8  2. 

90 


HABEAS  CORPUS,— Omeinuerf: 

Who  may  ^(rant  writ  487  8  3. 

Granted  without  delay  487  8  4. 

Writ — requisites  of  487  8  5. 

Writ  delivered  without  delay  487  8  6. 

When  delivered  to  aheriflf  487  8  7. 

How  served,  if  person  not  found  487 
8  8. 

Person  disobeying  writ — attached  488 
8  10; 

Return  of  writ  488  8  10. 

When  body  of  prisoner  brought  in  488 
811. 

In  case  of  sickness  or  infirmity  of  pris- 
oner 488  8  12. 

Judge  may  hear  case  and  decide  on  re- 
turn, when  488  8  13. 

Judge  to  proceed  immediately  on  re- 
turn of  writ  489  8  14. 

What  prisoner  may  deny  or  allege  on 
hearing  489  8  15. 

Judge  to  near  and  determine  case  sum- 
marily 489  8  16. 

Power  of  judge  on  hearing  489  8  17. 

When   prisoner  to  be  discharged  489 

8  18. 
If  prisoner  legally  held,  remanded  489 

819. 
Prisoner  on  legal  process,  when  dis- 
charged 489  S  20. 
Not  discharged  for  defect  of  form  of 

commitment  489  8  21. 
When  judge  may  discharge  or  hold  to 

bail  490  S  22. 
Prisoner  entitled  to  writ  to  give  bail 

490  8  23. 
Prisoner  entitled  to  bail,  judge  to  take 

same  490  8  24. 
If  not  entitled  to  bail,  remanded  490 

8  25. 
May  be  committed  to  person  entitled  to 

custody  490  3  26. 

Prisoner  held  until   case    determined 

490  8  27. 
Writ  not  to  be  disobeyed  for  defect  of 

form  490  8  28. 

Prisoner  discharged,  not  re-imprisoned, 
exceptions  491  8  29. 

When  warrant  may  issue  returnable 
forthwith  491  8  30. 

Person  detaining  prisoner  may  be  ar- 
rested 491  8  31. 

How  officer  to  execute  warrant  491 
8  32. 

Manner  of  returning  warrant  and  of 
trial  491  8  33. 

Prisoner  detained  in  custody  or  dis- 
charged 491  8  34. 
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HABEAS  CORPUS.— Cbniinwerf. 
All  process  and  writs  issued  by  clerk 

491  S  35. 
Penalty  for  refusal  to  obey  writ  491 

S36. 
Penally  for  removing    or  concealing 

prisoner  492  S  37. 
Penalty  for  person  assisting  in  same 

492  Ss  38.  39. 

HABEAS  CORPUS  in  criminal  case 
For  criminal  sentenced  to  death  247 
8  386. 

HABITUAL  drunkenness 
Cause  for  divorce  457  S  1. 

HALF-BREEDS 
Selling  of  liquors  to  303  S  145. 

HALF-BLOOD 
Inheritance  by  362  S  255. 

HANDWRITING  j 

Proof  of  in  conveyances  399  S  14.  I 

HANGING  ! 

Punishment  by,  for  murder  274  S  25.     ' 
Manner  of  inflicting  246  Ss  375—377. 

HAWKER 
To  be  licensed  588  S  9. 

HEAD  of  family 
Homestead  of,  exempt  84  S  261. 
Dying,  rights  of  infant  children  85  S  266. 
May  sell  or  remove  from  homestead  85 

S267. 
Dying,  righte  of  widow  86  S  268. 

HEALTH 
Thing  injurious  to,  nuisance  93  S  298. 

HEARING  of  cause  in  appellate  court 
112  S  390. 

HEAT  of  passion  in  crime  274  S  27. 

HEIR 
May  object  to    administrator's  bond 

322  S  36. 
Not  to  be  clerk  at  administrator's  sale 

336  S  111. 
Of  payments  to  359  S  241. 
Of  an  intesUte  361  Ss  252—256. 

HEIRS,  term  not  necessary  to  convey  fee 
simple  403  S  43. 
See  Conveyances  of  Realty, 

HIGHWAYS 
Damages  for  cutting  timber  upon  93 

S300. 
Of  taking  timber  to  repair  93  S  301. 
See  HoacU  and  Highways. 

HOG 
Altering  brand  of  284  8  78. 
Driven  from  range  287  8  87. 
Malicious  injury  to  309  Ss  171, 172. 


HOMESTEAD 
Value  of  84  8  261. 
Exempt  from  execution  84  S  261. 
What  included  in  84  Ss  261— 2G5. 
Extent  of  exemption  84  S  262. 
How  set  apart  84  Ss  263,  264 
Right  of  infant  children  to  So  S^^^*' 
Right  to  sell  or  remove  from  65  S  l.**  ~. 
Right  of  widow  to  85  S  268. 
Who  entitled  to  85  S  269. 
Set  apart  for  widow  335  S  102. 

HOMICIDE 

Murder  defined  273  8  18. 
Express  malice  therein  273  8  19. 
Malice  presumed,  when  273  S  20. 
In  a  duel  27488  22,  23. 
Manslaughter  defined  274  S26.^ 
Voluntary  manslaughter  274  S  27. 
Involuntary  manslaughter  274  S  28. 
Time  of  death  274  S  22 :  275  S  M 
Place  of  death  275  S  31. 
In  self  defence  275  Ss  32—36. 
Justifiable  by  officer,  when  275  Ss '' 

—36. 
By  misadventure  276  S  37. 
Proving  mitigation  in  276  8  40. 

HORSE.    See  Animals. 

HOSPITAL.    See  Insane,  Poor. 

HOTCH  POT 
Advancement  brought  into  362  S  2^>~ 

HOUSE  exempt  from  execution  85  S2tv*. 
Set  apart  for  widow  3:r5  8  102^ 
Repair  of,  by  administrator  337  !i^  !'•'' 

HURDY  GURDY 
Not  kept  open  on  Sunday  302  S  U- 

HUSBAND 
When  joined,  if  wife  a  party  28  S  7. 
Not  witness  for  or  againsi  wife  l2o  > 

447. 
Punishment  for  crime  of  wife  270  S  7. 
Of  absence  in  case  of  biguny  302  > 

140. 
Unmarried  woman  marrying  3028141 
Of  administration  by  317  S  6. 
Of  interest  in  effects  of  testator  321  > 

34. 
Inheritance  by  361  Ss  252—254. 

HUSBAND  and  wife 
May  convey  real  estate  jointly  Z^^'- 


I. 

IDIOT 
Not  capable  of  crime  269  8  3. 

ILLEGITIMATE 
Child  inherits  362  Ss  260,  261. 
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IMPEACHMENT 

Officers  liable  to  196  8  41. 

Council  to  try  196  S  42. 

Articles  of,  to  whom  delivered  197  S 
43. 

Council  to  fix  day  of  hearing  197  S  44. 

Copy  of  articles  of,  served,  when  197  S 
44. 

Service,  how  made  197  S  45. 

Proceedings  when  accused  does  not  ap- 
pear 197  S  46. 

Same,  when  accused  appears  197  S  47. 

Objections  to  sufficiency  of  articles  197 
S  4" 

Same,  how  made  197  S  48. 

Proceedings  in  197  S  49. 

Counsel  appointed  for  accused,  when 

197  S  50. 

Oath,  etc.,  of  council  198  S  51. 

Trial  and  adjournment  of  conncil  198 

8  62. 
Vote  requisite  for  conviction  198  S  53. 
Judgment  of  conviction,   how  given 

198  S  54. 

Judgment,  nature  of  198  S  56. 

Effect  of  judgment  of  suspension  198  S 

O/. 

Suspension  of  officer  during  198  S  58. 
Vacancy  caused  by,  how  filled  198  S 

58 
Not  to  bar  indictment  198  S  59. 
District  attorney  a  territorial  officer  199 

S62. 
IMPLIED  malice  defined  273  S  20. 

IMPOTENCY 
Cause  for  divorce  457  S  1. 

IMPRISONMENT 
Of  defendant,  exonerates  bail  46  8  93. 
For  contempt,   when   allowed   146  Ss 
540--544. 

IMPRISONMENT  for  debt 
Abolished  in  Montana  Territory  492 
S  1. 

IMPROVEMENT 
On  lands  subject  to  execution  539  8  ^5 . 
Sale  of,  consideration  for  promise  5^9 

8  3 
On  real  property  allowed  as  set-off  94 
S  306. 
IMPROVIDENCE  disqualifies  adminis- 
trator 317  S5. 

INADVERTENCE  ^       .„  « 

Defendant  relieved  from,  when  4J  o 
76. 

INCEST  punished  303  8  146 
Incestuous  marriages  303  S  14t5. 


INDEX 
To  be  kept  to  justice's  docket  183  8 

727. 

INDIANS,  kidnapping  of  278  Ss  49—51. 
Of  selling  liquors  to  303  S  145. 
Selling  arms  to  hostile  308  8  170. 

INDICTMENT 

Only  pleading  in  district  court  190  8  5. 
Suspension  from  office  in  case  of  199 

8  61. 
Definition  of  213  8  150, 
Number  of  grand  jurors  to  find  213 

8  150. 
Endorsement  of,  by  foreman  213  S  150. 
How  presented  and  filed  213  8  152. 
For  trespass,  e'c,  not  to  be  found,  ex- 
ceptions 213  8  153. 
Name  of  prosecutor  to  be  endorsed  on 

214  8  154. 
Not  quashed  for  want  of  endorsement 

214  8  154. 
To  be  signed  by  prosecuting  attorney 

214  8  156. 
Examined   and   corrected  by  court — 

when  214  8  156. 
Clerk  to  issue  warrant  on  158  8  214. 
Prosecuted  in  name  of  territory   21 H 

8  161. 
Only  pleading  on  part  of  territory  21t? 

8163. 
What,  must  contain  216  8  164. 
Must  be  direct  and  certain  216  8  165. 

Precise  time  need  not  be  stated  in  216 

8  166. 
Name  of  owner  of  property  how  stated 

in  216  8  167. 
Construction  of  words  in  216  Ss  168, 

169. 
What  statement  sufficient  in  216  8  170. 
Not  to  be  quashed,  when  216  8  171. 
Presumptions  of  law  need  not  be  stated 

217  8  172. 

Judgment,  how  alleged  in  217  8  173. 
Private  statute,  how  pleaded  in  217  S 

174. 
Asainst  several   defendants,  any  may 

be  convicted  217  S  175. 
Of  accessory  217  Ss  176,  177. 
Must  be  recorded  217  8  178. 
Proceedings  in  case  of  low*  of  217  S  178. 
Substitution  of  copy  217  8  179. 
Custody  of  217  8  1«0. 
By  whom  inspected  217  8  180. 
Fmding  of  not  disclosed,  exceptions  218 

S  181. 
Disclosure,  how  punwhed  218  8  181. 
Conviction  of  different  decree  of  crimp 

218  8  182.  ^ 
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INDICTMENT— a>n«inu«rf. 
Same,  of  attempt  to  commit  offence  218 

S  182. 
Same,  of  offence  included  in  that  charged 

218  S  183. 
Joinder  in,  of  counts  for  murder  and 

mani^lau^hter  218  S  183. 
Allegation  in,  of  ownership  of  partner- 
ship property  218  S  185. 
Asainst    accessory,   in    what   county 

found  218  S  186. 
Fictitious  or  wrong  name  in  218  S  187. 
Shall  charge  but  one  offence  218  S  188. 
May  charge  same  offence  m  different 

counts  218  S  188. 
Wrong  allegation   not  material,  when 

218  S  189. 
For  libel,  what  to  state  218  S  190. 
For  forgery,  instrument  lost  219  S  191. 
For  perjury,  what  lo  sute  219  S  192. 
Demurrer  to  or  motion  to  set  aside  221 

S204. 
Causes  for  setting  aside  221  Ss  205. 206. 
Motion  for  same,  what  to  state  221  S 

207. 
Same,  if  denied  221  S  208. 
Granting  of  same  221  S  209. 
Demurrer  to,  causes  of  222  S  211. 
Same,  how  made  222  S  212. 
Demurrer  sustained  proceedings  222  S 

213. 
Defects  in,  when  deemed  waived  222  S 

216. 
Pleas  to  222  S  217. 
Same  to  be  oral  222  S  218. 
Process,  when  issued  229  S  259. 

INDORSEES.-  See  BUU  of  Exchange  and 
FromiMury  A'otcs. 

INFAMOUS  crime,  punishment  of  277 
S47. 
Cause  for  divorce  457  S  1. 

INFANT 

If.  party,  to  appear  by  guardian  28  S  9. 
How  guardian  appointed  28  S,10. 
Entitled  to  homestead,  when  &5  S  266. 
Investment  of  proceeds  of  sale  for  101 

8  337. 
Guardian  may  consent  to  partition  for 

104  S  356. 
Prosecution  of  writ  of  error  by  113  S 

393. 
How  may  sue  in  justices'  courts  169  S 

661. 
How  to  defend  in  same  courts  169  S 

661. 
Capability  to  commit  crime  269  S  4. 
Cannot  be  administrator  317  S  5. 
Inheritance  by  335  Sa  102—104. 


mYAVT, —Continued. 

Removal  of  disabilities  347  8  177 ;  350 

Sl«*6. 
Guardian  ad  litem  for  364  SsSBS— 271 
When  legal  disability  ceases  497  S  1 

See  Ouardian,  £lar&fkt,  Ward. 

INHERITANCE 
Of  estates  3rtl  Se  252—263. 

INHUMANITY 
Of  jailor  punished  294  S  107. 

INJUNCTION  Ch  3  p  51,'Ss  12S-13»^. 

What  is  52  S  128. 

By  whom  granted,  how  enforced  52  5 
128. 

In  what  cases  granted  52  S 129. 

Granted  on  complaint  or  answer,  wh^-o 
52  S  130. 

Not  granted  after  answer,  nnleas  nuu-- 
given  52  S  131. 

Court  shall  require  undertaking,  es 
ception  52  S  132. 

Requisites  of  undertaking  52  S  132. 

Court  may  hear  defendant  before  grant- 
ing 52  Si  32. 

Restraint  of  defendant  until  hearing  of 

52  S  133. 

Against  corporation,  how  granted  5.^  .S 

134. 
Granted  without  notice,  how  dissoht^l 

53  S  135. 

Dissolved  or  modified,  when  53  S  13^; 

INJUNCTION 
To  restrain  party  in  possession  darici; 

foreclosure  95  S  310. 
Appeals,  when  allowed  in  107  S  369 

INJURY 
To  child  or  ward,  action  for  29  S 11 
Arrest  of  defendant  fur,  in  civil  action- 

44S81. 
To  person  or  property  by  boats  59  '^ 

161. 
To  land  in  litigation,  while  surveying 

95  S  308. 
To    real    property  restrained  durin>: 

foreclosure  95  S  310. 
When  purchaser  may  recover  damagr- 

for  95  S  311. 
To  animals  maliciously  309  Ss  171.JJ- 
To  property  maliciously  309  Ss  175— 

179. 
To  dam  or  highway  303  S  147. 
Threatening  by  letter  298  S  1^. 

INJURIES  to  deceased  persons  Ch  61 : 
561. 

INNOCENT  person 

Death  caused  by  perjury  292  S 102. 

INQUEST.    See  Coroner, 
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-    Intruding. 


INSANE 
Estate  of  sold   in  partition,  to  whom 

paid  104  S  355. 
Guardian  of,  may  consent  to  partition 

for  104  8  356. 
Limitation   of  prosecution  of  writ  of 

error  113  8  393. 
How  summoned  in  justices*  courts  169 

S664. 
What  to  include  389  S  1. 
Statute  of  limitation  not  to  run  against 

617  S  12. 
Not  capable  of  crime  269  S  3. 

INSANE,  Ch  31  p  492—497. 

INSANITY  in  criminal  case.    See  De- 
fendant, Judgment,  Trial.      , 

INSOLVENT 
Security  of  administrator  322  Ss  36,  37. 
Estate  of  person  dying  362  S  266. 

INSOLVENT  debtor.    See  Arrett  and 
Bail, 
Discbarge  of,  from  prison  48  Ss  107 — 

112. 
When  may  apply  for  discharge  48  S 

A  i.O. 

Being  discharged  not  arrested  for  same 

debt  48  8  114. 
Plaintiff  may  discharge  48  S  115. 

INSTRUCTIONS  to  jury 
In  civil  action  67  S  202. 
In  criminal  case  236  ^  206. 
To  grand  jury  210  8  127. 

INSURER 
Arson  by,  to  defraud  281  8  68. 

INTENT  in  crime  269  8  1. 
Manifestation  of  269  S  2 ;  274  S  28. 
When  dehberate  273  8  19. 
To  procure  miscarriage  276  S  42. 
To  cause  death  by  poison  277  8  44. 

To  tike  person  from  territory  278  Ss 

50,61. 
To  detain  and  conceal  child  278  8  53. 
To  abandon  child  278  8  54. 
Assault  with,  to  commit  crime  279  Ss 

5tf,  57. 
To  extort  money  279  8  61. 
Arson  commiite*!  with  281  Ss  65—68. 
Barglary  committed  with  281  8s  69.  70. 
Altering  mark  or  brand  284  8  78. 
Having  weapon  with,  to  commit  crime 

3(»4  a  149. 
To  injare  or  defraud  313  8  189. 

INTEREST 
Transfer  of,  by  party,  not  to  abate  suit 

29  8  16. 
When  to  rebate  92  8  297. 


INTEREST,— Cbw<intt«d. 
In  real  estate,  how  determined  94  S 

303. 
Of  parties  in  partition  set  forth  in  com- 
plaint 97  8  314. 
Of  defendants  in  partition  set  forth  in 

answer  98  S  319. 
Of  parties  protected  in  partition  102 

8  342. 
Sold  in  partition,  paid  to  guardian, 

when  104  8  354. 
Inventories  in  t^states  382  8  74. 
Received  by  administrator  337  8s  120, 

12i. 
Rate  of  on  territorial  warrants  478  S  8. 
What  county  bonds  to  draw  479  8  2. 
Legal  rate  of  497  Ss  1.  2. 
Parties  may  stipulate  for  rate  of  498  8  3. 
What  county  warrants  to  draw  480  S 

10;  6388  1. 

INTERMARRIAGE  legitimates  child  362 
8  261. 

INTERPLEADER 

When  defendant  mav  require  of  per- 
son interested  157  S  598. 

Aj3y  person  in  interest  may  interplead 
158  8  599. 

When  third  party  may  interplead  158 
S600. 

Manner  of  interpleading  158  S  601. 

When  court  to  determine  upon  158 
S602. 

INTERPRETER.    See  TFitnesws. 
May  be  sworn  126  S  453. 
Who  may  be  summoned  as  126  8  453. 
Compensation  for  126  S  453. 

INTERROGATORIES.   See  Depo^iont, 
Evidence. 

INTESTATE 

Leavins  no  heir  334  8  94. 

Debts  due  to,  by   administrator  335 

8  100. 
Relinquishment  of  interest  of  343  8 145. 
Contract  of,  enforced  347  S  174;  348 

81B2. 
Of  suit  or  demand  against  351  8  194 ; 

353  8  207. 
Descent  of  estate  of  261  Ss  252—263. 
Stranger  dying  369  8  300. 

INTELLIGENCE  office  to  be   licensed 
585  8  1. 

INTOXICATING  lic^uors 
Act  to  provide  against  evils  resulting 
from  sale  of  Ch  74  p  683. 

INTRUDING  into  office  298  8  124. 
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INVENTORY 
Of  property  in  attachment  57  S  147. 
Administrator  must  make  318  S   16; 

332  Ss  74— 83 ;  339  S  130. 
Of  partnership  estate  324  Ss  51,  52. 
To  be  filed  and  recorded  333  S  87 ;  345 

S160. 
Received  in  evidence  334  S  90. 
Probate  judge  to  examine  337  S  117. 
If  bound  by  Hen,  proceedings  338  S 

126. 

INVESTMENT  of  proceeds  in  partition 

of  certain  parties  101  S  337. 
INVOLUNTARY  maaslaughter  274  S  28. 

IRRIGATION,  water  rights. 
Righta  of  holder  of  land  aa  to  498  S  1. 
Right  of  way  for  ditches,  etc.  499  S  2. 
Extent  of  right  499  S  3. 
Appropriation  to  determine  right  499 

Prior  appropriator  not  to  be  injnred 

499  S  5. 
Liability  of  party  digging  ditches,  etc. 

499  S  6. 

Non-interference  with  prior  rights  499 

S  7. 
Rights  to  water  for  mining,  etc.  499 

§8. 
Ditches,  etc.,  across  roads,  kept  in  good 

condition  499  S  9. 
Penalty  for  violating  preceding  section 

500  S  10. 

Controversies  governed  by  local  laws 
500  S  11. 

IBSUE,  what  construed  to  include  389 
SL 
Of  null  marriages  3G2  S  262. 

ISSUES 
Of  fact,  not  in  pleadings,  how  tried 

28  8  3. 
Defined  and  classified  64  S  187. 
Of  law,  how  arises,  64  S  188. 
Of  fact,  when  arises  64  S  189. 
Of  law,  or  fact,  how  tried  64  S  190. 
Of  law  and  fact,  how  disposed  of  64  S 

191. 
Causes  entered  on  calendar  64  S  192. 
Either  party  may  bring  to  trial  65  S 

193. 
Of  motion  to  postpone  trial  65  S  194. 

ISSUING 
Bills  or  checks  as  money  311  S  181. 


J. 

JAIL,  wilful  injury  to  310  S  177. 
Sheriff  to  have  care  of  445  S<57. 


JAILER 

Bribery  ot  punished  293  Ss  104. 105. 
Punished  for  inhumanity  294  S  107. 
Aiding  convict  to  escape  295  S  114. 
Suffering  prisoner  to  escape  296  S 11*? 
.  Refusing  to  receive  criminal  296  S 11^. 
Appointed  by  sheriff  501  8  4. 
Penalty,  for  defrauding  prisoner  i^'l 

S6. 
To  receive  U.  S.  prisoners  502  S  8. 

JAILS  and  prisoners.  Oh  35  p  dOO-oOl. 
Each  connty  to  build  and  keep  jail  5<:i 

SI. 
Duty  of  county  commissioners  as  to  -'lOl 

S  2. 
Sheriff  to  have  custody  of  501  8  3. 
Sheriff  to  (Appoint  jailer  501  S  4. 
If  no  sheriff,  custody  of  501  8  5. 
Penalty  for  defrauding  prisonos  501 

S6. 
List  of  prisoners  returned  to  connty 

commissioners  501  S  7. 
U.  S.  prisoners  admitted  to  coanty  jail 

502  S  8. 
Hiring  out  and  earnings  of  priBoner? 

502  S  9. 

Removing  prisoners  to  other  jail  5^'- 
SIO. 

Payment  of  expenses  of  removal  ?<'- 
811. 

Prisoners  conveyed  to  penitentiary, 
when  502  S  12. 

Convicts  required  to  labor  503  S 13. 

Same  under  direction  of  county  com 
missioners  503  S  14. 

Corporate  authorities  may  work  crimi- 
nals 503  S  15. 

Officers  may  chain  prisoners,  when  5(»3 
S16. 

Prisoner  unruly  at  labor,  how  pnnishei 

503  S  17. 

JEFFERSON  COUNTY,  creatine  ml 
prescribing  boundaries  of  430  S  o. 

JOINDER 
Executor,  etc.,  need  not  join  party  io 

interest  28  S  6. 
If  wife  pariy,  husband  to  join,  when  2^ 

S7. 
All  persons  in  interest  most  be  }oM 

29  Ss  12— 14. 
Parties   jointly  and  severally  liab'<>^ 

joined  or  not  29  S  15. 

JOINT  debtors,  proceedings  against 
Not  originally  served,  may  be  tsn- 

moned  after  judgment  119  S  420. 
Summons,  what  to  require  119  S  421 
New  complaint  not  necessazy  U^  ^^ 
421. 
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^Summons  to  be  accompanied  by  affida- 
vit 119  S  422. 

Affidavit,  requisites  of  119  S  422. 

When  defendant  may  answer  119  S 
423. 

Answer,  what  may  be  119  S  423. 

If  defendant  makes  denial,  issues  how 
formed  119  8  424. 

Issues  formed,  how  tried  1 20.  S  425. 

If  defendant  deny  liability  and  judg- 
ment against  him,  verdict  120  S  425. 

JOINT  obligations 
Joint  and  several  504  S  3. 

lOlNT  memorials 

Relating  to  salaries  of  certain  officers 
t>45. 

Same,  to  leasing  of  school  lands  646. 

Same,  to  Montana  militia  claims  647. 

Same,  to  Yellowstone  national  park 
048. 

Same,  to  grant  of  lands  in  aid  of  terri- 
torial university  649. 

JOINT  resolutions 

Appropriating  money  to  pay  pro  tern, 
officers  650. 

Appointing  committee  relating  to  code 
commission  650. 

Employing  clerks  for  committees  651. 

Aattionzing  committee  to  contract  for 
printing  651. 

Relating  to  binding  of  laws  652. 

Making  appropriation  to  G.  F.  Cope 
652. 

Relating  to  territorial  convicts  653. 

Relating  to  act  revising  laws  of  Mon- 
tana 653. 

Authorizing  secretary  to  discharge  cer- 
tain duties  653. 

Authorizing  enrolment  committee  to 
employ  clerks  654. 

Relating  to  pay  for  newspapers  655. 

Granting  governor  certain  powers  655. 

As  to  auditor's  and  treasurer's  reports 
and  accounts  656. 

JOINT  rights 
Interest  of  joint  tenants  how   to  de- 
scend 504  S  1. 
Of  iiyuries  by  joint  tenants  504  S  2. 
Obligations,  joint  and  several  504  S  3. 

JOINT  tenants 
Of  waste  by  93  8  299. 
Action  by,  for  partition  97  8  313. 
Summoned  in  partition  97  8  317. 
Of  injury  by  to  joint  property  504 

8  2. 

See  Joint  Rights. 


JUDGE 

Bribery  of  292  Ss  103—105. 

Disqualified  by  bribery  292  Ss  103— 
105. 

Falsifying  records  293  8  106. 

Guilty  of  extortion  298  8  125. 

Must  ore  vent  fighting  300  S  138. 

To  take  acknowledgment  of  convey- 
ances 397  S  4. 

May  solemnize  marriages  520  S  3 

JUDGE  of  district  court 
Order  by,  for  arrest  in  civil  actions  44 

S83. 
May  discharge  judgment  debtor  in  jail 

48  Ss  110—112. 
Dissolution  of    injunction  53  Ss  135, 

136. 
Appointment  of  receiver  by  62  8  189. 
May  order  judgment  debtor  to  answer 

as  to  property  90  S  288. 
Order  of,  arresting  absconding  debtor 

90  S  288. 
Imprisonment  by  of  same  90  8  288. 
May  issue  garnishee  process  90  S  290. 

Order  of,  to  apply  property  of  judgment 
debtor  91  S  292. 

Power  to  punish  witness  or  party  in 
garnishee  process  91  S  294. 

Order  of,  to  survey  land  in  litigation 
95  S  307. 

May  be  a  witness  126  S  452. 

What  deemed  contempt  towards  144  S 
531. 

When  may  punish  summarily  for  con- 
tempt 145  S  532. 

May  transfer  cause,  when  152  S  569. 

Order  by,  to  sell  property  before  exe- 
cution in  attachment  157  S  594. 

Disability  to  act  as  such  159  S  610. 

Not  to  act  as  attorney  159  Ss  611,  612. 

Shall  not  have  partner  acting  as  attor- 
ney 159  S  613. 

Refusing  an  order,  case  how  reviewed 
159  S  614. 

Violation  of  foregoing  section  159  8 
615. 

One  for  each  judicial  district  161  8 
619. 

General  powers  of  161  8  622. 

Power,  sitting  at  chambers  161  8  624. 

May  admit  to  bail  206  S  103. 

To  compare  record  with  indictment  217 

8  178. 
May  grant  change  of  yenue  in  vaca- 
tion 223  8  225. 
Dutv  of,  in  change  of  venue  224  8  230. 
')e  aad  Mem  bills  of  exceptionB 
%8. 
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JUDGE.— Cbnti»tt«d. 

When  to  certify  amount  of  costs  251  S 

209. 
Must  instruct  grand  jury  as  to  law  279 

S62;  303  S  145;  311  S  181. 

See  OoutU,  Disiriei. 

JUDGE  of  probate  court 

Order  by,  for  arrest  in  civil  actions  44 

8  83. 
May  discharge  judgment  debtor  from 

jail  48  8110—112. 
May  order  judgment  debtor  to  answer 

as  to  property  90  8  288.   . 
Order  ot,  arresting  absconding  debtor 

90S  288. 
Imprisonment  by  of  same  90  8  288. 
May  iS8ue  garnishee  process  91  8  290. 
Order  of,  to  apply  property  of  judg- 
ment debtor  91  8  292. 
Power  to  punish  witness  or  party  in 

garnishee  process  91  8  294. 
May  be  a  witness  126  8  452. 
What  deemed  contempt  towards  144  8 

531 
When  may  punish  summarily  for  145  8 

do  A. 

Order  by  to  sell  property  before  exe- 
cution in  attachment  157  8  594. 

Disability  to  act  as  such  159  8610. 

Not  to  act  as  attorney  159  8  611. 

Not  to  have  partner  acting  as  attorney 
159  8  613. 

Refusing  an  order,  case  how  reviewed 
159  8  614. 

If  disqualified,  cause  certified  to  district 
court  162  8  631. 

To  issue  warrant  in  complaint  262  8 
471. 
See  Courtt,  Probate. 

JUDGE  of  supreme  court 
What  deemed  contempt  towards  144  8 

531. 
When  may  punish  summarily  for  145 

S  532.  _ 

Not  to  have  partner  acting  as  attorney 

159  8  613. 
May  grant  writ  of  habeas  corpus  487 

S3. 

See  Court,  Supreme, 

JUDGES  of  election 
Fees  of  424. 
See  Election. 

JUDICIAL 

^  What  days  deemed — exceptions  155  8 
589. 

JUDICIAL  districts 
Territory  divided  into  160  S  618. 
One  judge  for  each  160  8  619. 


JUDGMENT,  civil 
By  default  32  8  30 ;  38  8  53. 
Against  joint  and  several  property  •^•' 

8  42. 
How  pleaded  40  8  67. 
Relief  from,  when  granted  42  8  76. 
Against  sureties  46  S  92. 
To  rebate  interest  in  attachment  o^  > 

139. 
Satisfaction  of,  in  attachment  57  S  l&J 
When  paid,  balance  of  property  r^- 

turned  58  S  151. 
Against  boat  attached  61  8  173. 
Definition  of  62  8  180 
When  may  be  entered  62  8  181. 
May  be  against  one  party  only  62  S 

182 
Relief  granted  bv  62  8  183. 
Action  dismissed  on  non-suit  of  63  ^ 

184. 
Causes  for  dismissal  or  non-suit  63  ^ 

184. 
On  merits  of  case  63  8  185. 
Upon  failure  to  answer  63  8  186. 
If  trial  by  jury,  when  and  how  enterni 

77  8  237. 
When  given  for  defendant  77  8  239. 
In  replevin  77  8  240. 
Party  dying,  when  court  may  render 

77  8  242. 
Rendered  after  party  dying,  how  paid 

77  8  242. 
How  entered  77  8  244. 
When  to  become  lien  77  8  244. 
Extent  of  lien  77  8  244. 
Continuance  of  lien  77  S  244. 
Judgment  docket,  bow  divided  75  ^ 

245. 
Judgment  classified  in  docket  78  S  246. 
Docket  open  for  inspection  78  S  246 
Transcript  of,  sent  to  other  oountitf  T^ 

8  247. 
Satisfaction  of,  bow  entered  78  S  21' 

Transcript  from  justice  filed  with coostv 

recorder  78  S  249. 
For  recovery  of  money,  real  or  per 

sonal  property,  how  enforced  81  ^ 

254. 
For  recovery  of  money,  bow  review*^5 

82  8  255. 
Revival  of,  when  purchaser  evicted  ^^■ 

8  286. 
For  balance  on  foreclosare  92.8295. 

When  personal  on  foredoenre  92  S  2^* 
For  nuisance  93  8  298. 
For  waste  93  8  299. 
For  trespass  on  real  property  93  S  300 
Without  answer  m  action  for  rssl « 
Ute  94  S  304. 
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JUDGMENT,  civil.— Coneinu«tf. 

When  plain  tifipB  right  ceases  during  liti- 
gation 94  S  305: 

When  rendered  in  partition  100  S  327. 

Upon  whom  binding  in  paitition  100  S 
327. 

For  usurping  office,  etc.  106  Se  361 — 
366. 

How  reviewed  107  8  366. 

Appeal  from  107  S  369. 

Power  of  appellate  court  to  correct  108 
Ss  377.  378. 

Of  supreme  court,  how  entered  below 
112  S391. 

Examination  on  writ  of  error  113  S 
392. 

Power  of  supreme  court  over  115  S 
399. 

For  plaintiff  against  sureties  115  S  400. 

Uow  tried  on  appeal  from  probale 
court  117  S  410. 

When  not  enlarged  or  reduced  on  ap- 
peal 118  8  417. 

Against  joint  debtors,  not  originally 
served  119  Se  420—425. 

What  may  be  in  such  case  120  S  425. 

When  cause  submitted  by  agreement 

121  S  429. 
How  entered  and   enforced   in   such 

case  121  88  430.  431. 
Upon  award,  when  entered  122  8  437. 
Of  offer  of  defendant  to  allow  123  8 

442. 
For  contempt,  what  may  be  146  8  544. 
In  favor   of  plaintiff  when  to  carry 

costs  147  8  546. 
In  favor  of  defendant,  when  to  carry 

costs  148  8  548. 
To  include  costs  as  taxed  149  8  558. 
Against  partners,  what  to  bind  157  8 

596. 
In  forcible  entry  and  detainer  165  8 

644. 
Not   enlarged  or  reduced  on    appeal 

from  jostice  186  8  745. 
Against  administrator  328  Ss  66—69. 
Lien  of,  on  estate  of  deceased  343  Ss 

147—157. 
Payment  of  344  8  150, 
Lien  of  attorneys,  for  fees  378  8  15. 
Assignment  of.  in   negotiable  instru- 
ment 386  8  7. 
Against  county,  how  satisfied  434  8  8. 
Limitation  of  action  upon  516  8  8. 
Of  forfeiture  of  placer  mines  695  8  6. 

JUDGMENT  in  criminal  case 
Involving  misconduct  in  office  199  8  60. 
On  demurrer  to  indictment  222  8  213. 

91 


JUDGMENT,  criminal,— Cbr»eintt«i. 

Motion  to  arrest,  for  defects  in  indict- 
ment 222  8  216. 

On  verdict,  fixing  punishment  241  8 
343. 

Same,  failing  to  fix  punishment  241 
8  344. 

Same,  if  punishment  too  low  241  8 
345. 

Same,  if  punishment  too  high  242  8 
346. 

Same,  court  may  reduce  241  8  347. 

Of  the  motion  in  arrest  of  243  8  356. 

Court  may  arrest  without  motion  243 
8  357. 

Effect  of  allowing  motion  243  8  358. 

Recommittal  of  defendant  243  8  359. 

Time  for  passins.  to  be  fixed  244  8  361 . 

If  for  felony  defendant  must  be  present 

244  8  363. 

Defendant  brought  before  court  244 
8  364. 

Defendant  may  show  cause  against  245 
8  365. 

Rendered  if  no  cause  shown  245  8  366. 

Payment  of  fine  and  costs  by  defend- 
ant 245  8  367. 

In  case  prosecutor  to  pay  costs  245 
8  368. 

How  entered  in  minutes  245  8  370. 

Transcript  delivered   to  sheriff,  when 

245  8  371. 

Copy  delivered  to  sheriff,  when   245 

8  372. 
Death  warrant  delivered  to  sheriff  246 

8  374. 
Of  death,  how  executed  246  Se  375— 

377. 
If  respited,  execution  246  8  376. 
Not  executed,  proceedings  247  Ss  386, 

387. 
Not  executed,  if  defendant  insane  248 

S  391. 
Pronounced  when  defendant  becomes 

sane  248  8  391. 
Appeal  from  by  defendant  249  S  398. 
Appeal  from  by  territory  249  8  395. 

Appeal  from,  when  to  be  taken  249 

8396. 
Same,  how  taken  249  8  397. 
Of  stay  of  execution  on  luppeal  from 

250  Ss  398,  399. 
Duty  of  supreme  court,  on  appeal  250 

Ss  403—407. 
Of  the  lien  for  fine  and  costs  2698461. 
On  recognisance,  lien  of  249  8  462. 
In  probate  and  justices*  courts  264  8 

W2.  .1 

Appeal  in  such  case  264  8  604.        < 
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JUrOMENT,  criminal,— Omttnu^c?. 
An  appeal  to  district  court  265  S  509. 
Certified  copy  of,  delivered  to  jailer  206 

8  518. 
On  appeal  by  territory  266  S  523. 
Appeal  by  prosecntor  from  costs  267  S 

524. 
Confessed  by  false  personation  294  S 

Parchased  by  officer  298  S  126. 

JUDGMENT  creditor 

Summoned  in  partition  97  S  317. 

In  partition,  what  answer  to  state  98 
S319. 

May  have  debtor  answer  as  to  prop- 
erty, when  181  S  723. 

JUDGMENT  debtor 

Property  of,  exempt  from  execation  82 

88  260—269.    . 
Entitled  to  excess  of  proceeds  on  judg- 
ment 85  8  270. 
May  select  property  to  be  sold  85  S 

270. 
May  direct  order  of  sale  of,  when  86 

8  273. 
Rights  of  redemption  87  8  280. 
Shall  answer  as  to  property,  when  90 

8  287. 
Not  required  to  go  beyond  county,  in 

such  case  90  8  287. 
Absconding,  arrested,  when  90  8  288. 
Proceedings  against,  in  such  case  90 

8  288. 
Person  indebted  to,  may  pay  sberiff  91 

8  289. 
Liability  of  property,  for  balance  on 

foreclosure  92  8  295. 

JUDGMENT  book 

Kept  by  clerk  77  8  241. 

JUDGMENT  docket 
Sow  divided  78  8  245. 
Judgments  classified  in  78  8  245. 
Kept  open  for  inspection  78  8  246. 

JUDGMENT  by  confession 
May  be  entered  without  action  120  8 

426. 
In  what  cases  120  8  426. 
ittfendant  to  file  statement  in  writine 

120  8  427. 
Statement,  how  verified,  and  coniients 

•ftfl20S427. 
Same,  when  filed  120  8  428. 
'  HoW  entered  and  endorsed  120  8  428. 
Judgment  roll,  what  constitutes  120  8 

428. 

JUDGMENT,  civil,  injustices*  courts 
JSy  confession  167  8  658.      ' 


JUDGMENT,  civil,— Cbniinwrf. 
Of  dtsmissal  of  action  without  preJQ- 

dice  179  S  711. 
Time  in  which,  shall  be  entered  180  S 

714. 
When   two  or  more  defendants,  odIt 

part  served.  180  8  715. 
When  amount  proved  exceeds  jnnadic- 

tion  180  8  716. 
Of  offer  of  defendant  to  allow  180  S 

717. 
When  defendant  liable  to  arrest  and 

imprisonment  180  8  718. 
To  include  costs,  when  180  S  719. 
When  justices  to  furnish  transcript  1'^' 

8  720. 
Filing  of  transcript  in  district  court 

180  8  720. 
Lien  of  same,  when  filed  180  S  720. 
When  not  enlarged  or  reduced  on  sp- 

peal  186  8  74o. 

JUDGMENT  roll 
Certificate   attached  to,  on  appeal  111* 

8  391. 
What  to  coiistitute  on  confession  120 

8  428.  ^ 

When  cause  submitted  without  action 

121  8  431. 

JURISDICTION,  civil 
When  court  acquires  35  S  45. 

JURISDICTION  of  supreme  cowl  I'^i 
S617. 

JURISDICTION  of  district  court,  ciyil 

160  Ss' 620,  621. 

In  criminal  case  190  8  6. 

JUBISDICTtON  of  probate  court,  civil 

161  89  626—628. 

In  criminal  case  190  8  6. 

JURISDICTION  of  justices  of  the  pe»« 
In  unlawful  entry  and  detainer  163  S 

637. 
In  civil  actions  167  Ss  65^^-666. 
When  parties  voluntarily  ^pesr  l'^"^ 

8  659. 
In  criminal  case  190  S  6. 

JURISDICTION  in  criminal  case 
Concurrent  precedence  in  190  S  7. 
Offence  tried  where  committed  194  S 

30. 
Offence  out  of  territory,  through  agwt 

i94-»%i: 

Same,  committed  partly  in  differftn* 

counties  194  S  32. 
Of  offence  on  boat  or  vessel  194  S  32. 
Of  offence  of  kidnapping  194  S  33. 
Of  enticing  away  xemale  or  child  1^ 

8  33.      ^ 
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JURISDICTION.— Omiiiwred, 
Of  stolen  property  taken   to  another 

ooonty  195  S  34. 
Of  offence  of  an  accessory  195  S  35. 
Where  crime   and  death  in  different 

conHties  195  S  36. 
When  defendant  indicted  in  countv  not 

having  237  S  310. 
^ame  indicted  in   district  not  having 

238  Ss  318,  319. 
In  such  cases,  papers  transmitted  239 

S320. 

JUROR 
M^  be  called  as  witness  126  8  452. 
Remsing  to  attend  in   unlavfol  entry 

and  detainer  166  S  649. 
Fees  of  p  423. 

Becoming  sick,  discharged  68  S  205. 
Attempt  to  inflaence  297  S  121. 
Receiving  reward  297  S  122. 

JURORS  in  criminal  case 
Qualifications  of  233  S  276. 
Peremptory  challenges  allowed  defend- 
ant 233  S  77. 
Same  allowed  territory  233  8  278. 
Disqualifications  of  2;iZ  S  279—2^1. 

JURORS  Ch  37  p  504. 
Selection  of  for  diftrict  coort  -V'v  H  } 
List    delivered    to    clerk   a&d   v^ttr^ 

tsraeddOoS  2. 
Retnm  of  ven  je  ^.r-Z  .S  T 
Box  containing  lix\  of  -ivw  k^A  V// 

3  4.' 
Additional,  b^w  drkir^  %zA  rist-siz/s^i)^ 

505  S  5. 
Selection  aad  r^ziiL-.^ii  'A  rrk.vi  '/A  ^. 

*>. 
Selection  cf  ^-S:  •    *  t'  ?ris:*i  !».  •  T. 
Compeifer:^  ^:  '♦>   r  * 
Who  cx*:~ii  rnm.  hr^  i  r  »  '/^  *,  '< 

J  UBY  n  -axl  »-l.:i 

Trial  W.  \iik»'r.  x  r  u   .'*-•.*»  y.  *  ^ 
To  try  isTi*  :c  'lu  '   4  *  ,  •< 
How'draw^  -.7  -  :  -' 
Pace!  •a::.*.:i*-*^L    *-:    .vii*4   *-^tt»**'.»ur 


JURY,  civil  ao!ion»     (\iHlm*,M^ 

C«mmumoatumii  with,  ^\\\a  it>lhhiu  (H 

8  21HV 
What  invpi^m,  nmy  t^kt^  (o  I'mmmi  tlH  ri 

207. 
May  tako  not  on  of  (nntiinnhv  i(M  H  uo'/ 
Disftgrwinf^Mt  of  im  K«  .'UM      M;! 
Of  (h(«ohiirgA  lidftirti  vmillul  tih  H  UOII 
Adjouniintuit  (if  lUitirl,  iliiMiiH  HitttiMiMii 

of  (IDS  L'lO. 
During  ahMnitoti  of,  m\\\\  \\\\k\\\   m   hi 

caHo  pondiMU  Mtl  H  :-!Ml. 
OfHofthu!  vc'rilu't  l»y  n»i  H  W) 
P'inal  adjoiirriifiiiiil  of  mmmI,,  «li4<  ioiifMii 

00  H  210. 
Wlion  agroml,  bronchi  tiilo  mmmI  '^0  fl 

211, 
Vordiotof,  how  dn'  liMid  ^JO  h  'J(l  I 
Informal   or    \\\^\\\\\t  \t^u\,  v^Mh^t  m^/ 
'  ructi^d  00H2U. 

fU!/u;iving  and  rfofitun  v-^dj/.t  <></  ^t 

21, 'J, 

V«jrd)/;t  '/f,  i^/it$tifn,\    Of   kt,*,*  ti»|    V«^  »*# 

214,  2K/ 
Vwdj/jt  of,  ifi  nfXtffU  '//  i***ti**t  tuoh*  f 

Vf  H  2 1 'J, 


^ 


Ori?rrf  rawr-^i"  •-   *  ^« 


Alt  Ji»f  M     t  »*      '/  't  'f        /  r     t     /yy 

/ '    .  /'/ 
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JURY,  criminal, — OonHiMitd. 
DiBcharged  in  certain  caaee  238  Ss  311 

—317. 
Doty  of  juror  haying   knowledge    of 

fact  238  S  313. 
AdmoniBhed  by  conrt  on  separation  238 

S314. 
To  retire  in  charge  of  officer  238  8  315. 
May  yiew  place,  when  239  S  321 ;  258 

S  449. 
May  separate,  when  239  S  322. 
Kept  together  at  expense  of  county  239 

8323. 
Sickness  of  juror  during  trial  239  8 

324. 
Charge  of  court  to  239  8  325. 
Room  proyided  for  239  8  328. 
May  return  to  court  for  instructions 

239  8  329. 
Sickness  of  juror  after  cause  submitted 

239  8  330. 
Return  of  yerdict  by  240  S  333. 
May  be  polled  240  8  334. 
If  dissent  to  yerdict  to  declare  same 

242  8  335. 
Shall  specify  degree  of  crime  241  8  341. 

To  find  yalue  of  property  in  certain 

cages  241  8  342. 
May  assess  punishment,  when  241  8 

343. 
To  try  insanity  of  prisoner  246  Ss  379 

—392. 
Inquisition  in  such  case  247  8  381. 
To  try  question  of  pregnancy,  when 

247  8  383. 
To  sign  inquisition  in  such  case  247  8 

3o4. 
When  to  decide  as  to  costs  252  8  412. 
Time  of  attendance  kept  by  clerk  253 

8  421. 
Challenge  to,  for  corruption  of  officer 

258  8  451. 
Determine  credibility  of  witness  271  Ss 

14, 15. 
Consider  nature  of  crime  271  8  15. 

Find  degree  in  murder  273  Ss  21—24. 
May  inflict  death  for  arson  280  S  64. 
Officer  failing  to  summon  299  8  130. 

See  Orana  Jury^  Trial  tn  Criminal 
Que. 

JURY  in  probate  courts  352  Ss  203— 
205. 
Number  and  qualificationB  of  162  8 

634. 
How  summoned  162  8  635. 

JURY  in  probate  courts,  criminal 
Defendant  may  waiye  trial  by  263  8 
480. 


JURY,  criminal, — Qmtinued. 

May  consent  to  less  than  twelve  26S  S 

481. 
Qualifications  of  263  8  483. 
Challenge  to  263  8  484. 
May  separate,  when  263  S  486. 
Verdict  to  be  general  263  8  487. 
Same,  how  dehvered  263  S  488. 
May    find    one    or    more   defeodantf 

guilty  263  8  489. 
May  disagree  as  to  other  defenctsstf 

263  8  4§0. 
Discharged  on  disagreement  263  S  491. 
Empanelling  new  &S  8  491. 
To  assess  punishment,  when  263  S  492. 
Punishment  adequate  to  offence  263  S 

495. 

JURY  in  justices'  courts 
Of  trial  by  178  8  707. 
Not  demanded,  deemed  waived  178  S 

707. 
How  summoned  178  8  707. 
How  empanelled  and  number  of  17^^ 

708. 
Competency  of  178  S  709. 
Challenge  of  178  8  710. 

JURY  in  justices'  courts,  criminal 
Defendant  may  waive  trial  by  263  if 

480. 
May  consent  to  less  than  twelve  263 1$ 

481. 
Qualificadons  of  263  8  483. 
Challenge  to  263  S  484. 
May  separate,  when  263  S  486. 
*    Verdict  to  be  general  263  8  487. 
Same,  how  deliyered  263  S  488. 
May    find    one    or    more   defendantf 

guilty  263  8  489. 
May  disagree  as  to  other  defendants 

263  8  4§0. 
Discharged  on  disagreement  263  S  491. 
Empanelling  new  263  S  491. 
To  assess  punishment,  when  263  S  491 
Punishment  adequate  to  offence  263  S 

495. 

See  JtuHce  of  the  Peaoe. 

JURY,  coroner's,  when   summoned  on 
inquest  448  8  72. 
Oath  of  448  8  73. 
See  Coroner. 

JUSTIFICATION 
Of  baU  in  civil  actions  46  Ss  95-98 
Of  sureties  on  undertaking  for  oostiHt 

8  560. 
In  libel  301  8  139. 

JUSTICE  of  the  peace 
Proceeding  of,    against   purchaser  at 
execution  sale  86  8e  275,  276. 
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JUSTICE.— Omttnuw?. 

When  shall  hold  court  156  S  590. 

Jurisdiction  in  unlawful  entry  and  de- 
tainer 163  S  637. 

To  issue  summons  when  complaint 
made  164  S  638. 

Summons  by,  in  such  action  164  S  639. 

To  hear  and  determine  complaint  in 
the  same  164  S  640. 

What  denominated  courts  of  167  S  654. 

Jurisdiction,  in  what  cases  167  S  655. 

Extent  of  jurisdiction  167  S  656. 

Proceedings  of  parties  before  167  S  657. 

Who  may  act  as  attorney  before  167  S 
657. 

Judgment  upon  confession  167  S  658. 

Jurisdiction  upon  voluntary  appearance 
of  parties  168  S  659. 

Actions  before,  how  commenced  168  S 
660. 

If  guardian  necessary,  how  appointed 
169  S  661. 

Summons,  how  addressed  169  S  662. 

Summons,  requiRites  of  169  S  662. 

Appearance  of  defendant,  time  of  ser- 
vice 169  S  663. 

Summons,  how  served  169  S  664. 

Non-resident,  how  served  170  S  665. 

Order  for  arrest,  when  made  170  S  666. 

Affidavit  before  arrest  made  170  S  667. 

When  defendant  arrested,  where  taken 
171  8  668. 

Duty  of  officer  making  arrest  171 S  669. 

As  to  the  custody  of  defendant  171  S 

670. 
Defendant  may  demand  immediate  trial 

171  S  671. 
Adjournment  of  trial  171  S  672. 
Issue  of  allegations  in  affidavit,  how 

made  171  S  673. 
Writ  of  attachment  issued  by,  when 

172  S  674. 

Undertaking  required  for  attachment 

172  ^  675. 

Writ,  to  whom  directed  172  S  676. 
Proceedings  in  attachment  same  as  in 

district  court  172  S  677. 
Jurisdiction  in  replevin  172  S  678. 

Delivery  of  personal  property  to  plain- 
tiff 172  S  678. 

What  required  of  plaintiff  before  172  S 
679. 

Order  for  delivery  173  S  680. 

When  officer  to  take  property  173  S 
681. 

Beturn  of  property  to  defendant  173 
S682. 

Breaking  of  enclosure  to  take  property 

173  S  683. 


JUSTICE,— ConHnued. 
Property  taken,  kept  securely  173  S 

684. 
Claiming  of  property  by  third  party 

173  S  685. 
Return  of  order  and  affidavit  174  S 

686. 
Justification  of  sureties  174  S  687. 
Pleadings  and  trial  before  174  Ss  688— 

710. 
Pleadings  allowed  before  175  S  688. 
When  to  be  in  writing  175  S  689. 
Substance  of  oral  pleadings  entered  in 

docket  1 75  S  690. 
No  particular  form  required  175  S  690. 
Complaint,  what  to  state  175  S  691. 
Answer,  what  mav  contain  175  S  692. 
Statement  equivalent  to  denial,  when 

175  S  693. 
Set-off,  how  presented  175  S  694. 
Admission  ox  genuineness  of  signature 

175  S  695. 
Either  party  may  object  to  pleadings 

175  S  696. 

Variance  between  proof  and  pleadings 

176  S  697. 

Amendment  to  pleadings  176  S  698. 

Evidence  of  title  to  real  property  not 
admitted  176  S  699 

Change  of  venue  176  S  700. 

When  may  adjourn  trial  177  S  701. 

Trial  adjourned  by  consent  or  applica- 
tion 177  S  702. 

Of  adjournment  of  trial  177  Ss  703, 
704. 

Dismissal  of  action  178  S  705. 

Trial,  in  absence  of  party  178  S  706. 

Trial  by  jury  demanded  or  waived  178 
S707       ' 

Number  to  compose  jury  178  S  708. 

Competency  of  jurors  178  S  709. 

Challenge  of  jurors  178  S  710. 

Judgment  and  execution  179  Ss  711 — 
723. 

Judgment  with  costs,  when  179  S  711. 

Non  appearance  of  defendant,  judg- 
ment tor  plaintiff  179  S  712. 

To  hear  ana  decide  cause  179  S  713. 

When  to  render  judgment  180  S  714. 

Action  against  one  or  more  defendants 
180  S  715. 

When  amount  proven  exceeds  jurisdic- 
tion! 80S  716. 

Offer  of  defendant  to  confess  judgment 
180  S  717. 

Judgment,  when  defendant  subject  to 
arrest  180  S  718. 

Judgment  in  favor  of  defendant,  when 
m  S  719. 
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JUSTICE,— Continued. 

To  give  transcript  of  jadgment,  when 

180  S  720. 
Execution,  When  issued  181  S  721. 
Same,  requisites  of  181  S  722. 
Same,  how  enforced  181  S  723. 
Civil  practice  act,  how  applicable  to  182 

S724. 
Docket,  kept  by  183  8  726. 
Same,  entries  in  and  evidence  of  183  S 

726. 
Same,  to  be  indexed  183  S  727. 
Same,  deposited  with  successor  183  S 

728. 
Successor  may  issue  execution  on  same 

184  S  729. 
As  to  successor  of  184  Ss  729,  730. 
Papers  issued  by,  to  be  filled  up  184  S 

731. 
Case  of  sickness  of,  other  may  act  184 

S732. 
May  appoint  deputy  constable  184  S 

733. 
Authority  of  deputy  184  S  734. 
Execution  of  process  by  retiring  con- 
stable 184  S  735. 
May  punish  for  contempt  184  S  736. 

Acts  punishable  for  contempt  185   S 

737. 
Process  by,  to  any  part  of  county  185 

S738. 
Depositions,  as  in  district  court  185  S 

739. 
Granting  of  new  trial  by  185  S  740. 
Applications  for  new  trial  185  S  741. 
Appeals,  to  district  court  185  S  742. 
Undertaking  for  appeal  185  S  743. 
Transcript  forwarded  by  186  S  744. 

Failure  to  change  judgment  on  appeal 

186  S  715. 
Appeals  from,  how  tried  186  S  746. 
Stay  of  proceedings  on   appeal  186  S 

747. 
Costs  allowed  prevailing  party  186  S 

748. 
To  receive  and  pay  over  moneys  186  S 

749. 
May    require    deposit   before  issuing 

summons  186  S  750. 
Briberv  of.  punished  292  S  103 ;  293 

Ss  104,  lOo. 
Disqualified  by  bribery  292  Ss  103— 

105. 
Falsifying  records  293  S 106. 
Punished  for  extortion  298  S  125. 
Purchasing  judgment  298  S  126. 
Must  prevent  fighting  300  S  138. 
Jurisdiction  to  recover  illegal  fees  377 

SIO. 


JUSTICE,— Continued. 

May  take  acknowledgments  of  convey 

ances  307  S  4. 
Fees  of  p  426— 428. 
When  to  act  as  coroner  450  S  85. 
Jurisdiction,  for  violating  Lord's  D&v 

519  S  4. 
May  solemnize  marriages 520  S3. 
To  report  fines  to  county  commisBioDer? 

568  S  11. 
Number  elected  in  each  township  4''t' 

S712. 
To  give  bond  and  take  oath  457  S  113. 

JUSTIFIABLE  homicide  275  Ss  32-3y 


K. 

KEEPER  of  arsenal.    See  Arsenal. 

KIDNAPPING  defined  277  8s  48-^M. 

Of  woman  or  child  278  S  49. 
To  take  out  of  territory  278  S  50. 
Of  Indian  or  Negro  278  S  51. 

KILLING.    See  Homicide. 
Animals  309  S  172. 

KINDRED 

Administrator  by  317  S  6. 

Not  to  be  clerk  at  sale  of  estate  336  ."^ 

111. 
Inheritance  by  362  Ss  254,  255. 


LABEL  counterfeiting  289  Ss  91,  9J. 
On  poison  305  S  155. 

LABOR 
Administrator  may  procure  337  Sr  11\ 
119. 

LAKE 
Obstructing  or  polluting  303  S  447. 

LANGUAGE 

English,    in   written    proceeding**  >n 

courts  155  S  584. 
Abbreviations  of  allowed  155  8  584. 
How  to  be  construed  156  S  592. 
Present  tense  to  include  future  156  J^ 

592. 
Singular  number  to  include  plural  !''*» 

S  592. 
Plural  number  to  include  singular  1^ 

S  592. 
Masculine  gender  to  include  feminio^ 

156  S  592. 
•*  Writing"  to  include  printing  or  print 

ed  paper  156  S  592. 
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LANGUAGE,— Cbniinuecf. 
Oath  to  include  affirmation  156  S  592. 
Signature   or   subscription  to   include 
mark  156  S  592. 

LAND,  cutting  timber  on,  penalty  93  S 

300. 
Description  of,  sold  in  partition  102  S 

345. 
Fraudulent  conveyance  of  396  Se  159 

—162. 
Selling,  second  time  307  S  162. 

LANDS 
Administered  on  317  S  3. 
Widow  allowed  335  S  102. 
Sale  of,  by  order  of  court  339  8  134 ; 

361  S  251. 
Encumbered  by  deceased  342  S  142. 
How  to  descend  361  S  252. 
Seizure  in  iee  toil  of  362  S  263. 
Sold  by  taxes  433  S  1. 

LACENY 
Grand,  defined  and  puuished  2^2  S  72. 
Petit,  defined  and  punished  2^2  S  73. 
Assault  with  intent  to  commit  279  S  56. 
Burglary  to  commit  2S1  Ss  09 — 70. 
From  the  person  2S2  S  71. 
Of  dog.  punished  2S3  S  74. 
Of  bonds,  note*,  etc.  2^3,  S  75. 
Buying  goods  obtained  by  2S3  S  76. 
Bringing  same  into  terr.lo.-v  2^:i  rf  77. 
Altering  brand  to  coEamit  2"l  ?*  7*5. 
When    embezzlement  It*'!  S»  70,   ¥f- 

28S  S  91. 
By  clerk  or  servant  2^^i  ,S  S4. 
By  bailee  2^^>  S  nx 
By  lodger  3^  :?  '^. 

LAW 

Form    of    acti-n   a;    **-n''   :r.    *^pitT 

28  8  1. 
Iss'ue  o(  defined  rA  ^  1*7 

Same,  wh^n  an«^  *-'4  j»  I  ",.•. 
Same,  how  irir«i  r4  .'f  I  -». 
Error  in.  ?")nr.'i  :',t  z:*rw  \r.x\  74  >  '^',''*. 
See  0>wi/jt<jn  Z/zw. 

LAWS 
D^facicg  of  ?«:!  i*  M- 
WL'^n  to  :Ak*  -.f".^ '  '*'*'.  ^  !    2 
Form  of  <?rLa«:'xCz  *..i/:.*#T  v  7  •  '; 
Secret Arr   to    siti*    v- : .»-»    <.?    '•r.-n. 
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S'»^  Sp<^ial  L/iw^. 

L.AWYEB 

To  be  i:  y^zju^i  ^'f •'  ■•  I 

LEASE 

AdmiaiStxaCTir  caA  *i^r-.v:>*   "*. ;'  '.'It 
Which  coir;  BLi-r  iru«-.*^r.'i  ';.;  r  ."^   t  ;* 


LEASE,— Cbneint4«d. 
When  void  if  not  in  writing  303  S  8. 
Of  placer  mines  held  by  aliens  596  S  10. 

LEGACY 
By  whom  paid  318  8  16 ;  336  Ss  ICW, 

107. 
Specific  not  to  be  sold  336,  S  106 ;  360 

S242. 
Time  of  paying  358  S«  233,  234. 
Failure  to  pay  359  8  241. 
May  be  refunded,  when  360  H  212. 
Appeal  from  order  relating  to  307  0 

283. 

LEGATEE 
Can  complain  of  bond  322  8  36. 
Bond  to  refund  ffiven  by  354  8  233« 
Administrator  failing  to  pay  359  8  241, 
Must  refund  to  pay  debu  Zf'/)  8  212. 
Refunding  if  legacy  is  spe^rifu;  3^i^J  8 

242. 
If  nonresident  of  territory  360  8  246. 
Share  of  paid  into  treasury  3*/>  Hs  247, 

248 ;  3*1  8  250. 
Can  draw  share  from  treasury  360  tti 

249,  250. 
Apj>eal  from  order  relating  3^;7  8  Z^Z, 

le';i.slatt:re 

Power  to  alt^r  or  rt\f^  a/rt  of  in'or- 

poration  410.i  21. 
IU*.tfnaiion  of  m*;r/*r^ni  '/fl  8  1, 
Oov»:mor  to  uw'^e  wnt  of  w-y/.on  t// 

&:I  va/'^r.cr  -V/T.S  t. 
Wnt  of  elect.on  djrer:>d  u>  sher.ff  f/* 

8  I 
Hr»*rnff  to  caose  kW,Zt^,u  to  F>^   t'rM 
'   '/^^  .^.  4, 
h.**r.ct  alurred,  <iU!/.t*oft  how  i*;'J  f/A 

S  .'.. 
\\(:m\i*iT%  oi  t'^w  af/,:y>r..or^  >:1  .**   ,, 

lk;  y 

*4  *  ir.', 

f  '  ' '  f 
Lur».. -**,». ,n  -.^  ♦•'.?»/-,»«  iJrir  ^.  .  *  ^. 
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LIBEL,— Continued, 
Defined  and  ptmiflhed  301  S  139. 
Trath  in,  justification  of  301  S  139. 

LICENSE 
Forfeited  by  saloon  keeper  308  S  169. 
Doine  business  without  312  S  182. 
To  sell  stock  at  auction  372  S  1. 
Attorneys  to  be  licensed  375  S  1. 
One-fourth  paid  in  warrants  477  S  5, 
See  Licenses. 

LICENSES 

Act  concerning  Ch  78  p  585. 
See  Revenue. 

For  theatres  and  other  places  of  amuse- 
ment 585  S  1. 

For  insurance  company  or  agencies  585 
S  1. 

For  keepers  of  livery  or  feed  stables 

586  S  2. 

For  bakery  or  confectionery  586  8  3. 
For  bankers  and  others  loaning  money 

at  interest  586  S  4. 
For  merchants  and  jewellers  587  S  5. 
For  auctioneers  587  S  6. 
For  keepers  of  restaurants,  hotels,  etc. 

587  S  7, 

For  saloons  588  S  8. 

For  hawker  or  peddler  588  S  9. 

P'or  distiller  or  manufacturer  of  liquor 

588  S  10. 

For  keeping  gaming  house  588  S  11. 

For  a  butcher  588  S  12. 

For  keeping  a  picture  or  photograph 

gallery  589  S  13. 
For  toll  roads,  bridges,  or  ferries  589 

S14. 
Beport  of  persons    charging    toll    or 

water  rates  589  8  15. 
For  engaging  in  laundry  business  589 

S16. 
For  carrying  on  lottery  or  gift  enter- 
prise 589  S  17. 
For  keeping  b<>Wling  alley  589  S  18. 
Time  for  which  may  be  granted  590  8 

19. 
Tax  collectors  to  ascertain  persons  liable 

to  pay  590  S  20. 
Penalty  for  violating  act  590  S  21. 
Penalty  for  treasurer  failing  to  enforce 

590  S  22. 

LICENSE  taxes 
Moneys  collected  for,  how  appropriated 

591  SI. 

LIEN,  when  to  accrue  in  attachment  59 

S160. 
On  boats  attached  59  Ss  162—165. 
Of  judgments  tendered  after  death  of 

debtor  77  S  242. 


LlE^—OonHnued. 
Of  judgment  upon  real  property  77  Ss 

244—247. 
Same,  upon  real  property,  oontinoance 

of  78  S  247. 
Same,  from  justice,    when   traoacript 

filed  78  S  249 ;  180  8  370. 
For  balance  on  foreclosure  92  S  295. 
Not  of  record  in  partition  97  8  315. 
Holder  of,  summoned  in  partition  97  S 

317. 
Holder  of,  what  to  set  forth  in  answer 

98  8  319. 
On  undivided  interest  in  partition  100 

8330. 
How  satisfied  in  partition  101 S  332. 
On  estate  of  deceased  338  Ss  126, 127. 

Of  judgment  or  attachment  on  same  343 

Ss  147—149. 
Priority  of,  in  such  case  344  Ss  15(^ 

154. 
Classes  of  350  8  184. 
Of  attorneys  for  fees  378  8  15. 
Created  by  a  lien  on  placer  mines  59t> 

810. 
Against  property  assessed  for  taxes  601 

8  2. 

LIENS  Ch  40  p  508. 
Mechanics  to  have  509  S  1. 
Of  sub-contractor,  notice  509  S  2. 
Same,  statement  filed  510  S  3. 
Surety  of  employer  to  sub-contractor 

510  8  4. 

Notice,  how  served  5108  5. 
How  benefit  of  act  taken  510  S  6. 
Index  of,  kept  by  recorder  510  8  7. 
Priority  of  511  8  8. 
Sale  or  removal  of  building  from  land 

511  S  9. 

When  shall  attach  511  8  10. 
Rights  of  purchaser  511  8  10. 
Suit  to  enlorce,  where  brought  511 S 11- 
Pleadings  in  action  to  enforce  511  Sl2. 
Parties  in  such  case  512  8  13 
Death  of  party,  proceeding  512  S 14. 
Trial,  how  conducted  512  S  15. 
Judgment  by  default,  when  512  S 16. 

Same,  when  served  by  publication  51i! 
8  17. 

Same,  when  personal  service  512  8  I-'' 

Of  the  execution  512  8  19. 

Time  in  which  suit  to  bebroaght5]3 
8  20. 

Terms  "owner"  and  "  proprietor"  con- 
strued 513  8  21. 

Satisfaction  of  513  8  22. 

Acknowledgment  of  satisfaction  fil^ 
513  8  23. 
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LIENS.— Owitinuerf. 

Liability  of  creditor  not  acknowledg- 
ing 513  S  24. 

Liability  of  employer  to  sub-contractor 
513  .N  25. 

Wbo  deemed  sub-contractor  513  S  26. 

Liens  under  Idaho  statute  513  S  27. 

When  contract  for  gold  dust  514  S  28. 

Of  ranchmen,  stable  keeper,  etc.  514  S 
29. 

LIMB 
Disabling  punished  277  S  45. 

LIMITATIONS 
Of  actions  arising  out  of  territory  153 
S580. 

LIMITATIONS  Chap  41  p  514. 
Of  civil  actions  515  S  1. 
For  mining  claims  515  S  2. 
For  possession  of  real  estate  515  S  3. 
Presumption  of  possession  515  S  4. 
What  to  constitute  adverse  possession 

516  S  5. 
Adverse    possession    without   written 

title  516  S  6. 
8ame,  what  to  constitute  516  S  7. 
Of  actions  not  for  recovery    of  real 

estate  516  S  8. 
Judement  or* decree  of  foreign  court  516 

Causes  for  or  against  territory  517  S 

10. 
Against  non-residents  517  S  11.  • 
Not  to  run  against  infant,  insane,  or 

married  woman  517  S  12. 
For  or  against  deceased  person  517  8 

13.  ^  .   _ 

For  or  against  aliens  during  war  517  S 

14. 
When  judgment  reversed  on  appeal  518 

S15. 
Stayed  by  injunction  518  S  16. 
How  aflFected  by  disability  518  Ss  17, 

18 
New'promise  to  be  in  writing  518  S  19. 
To  run  from  last  payment  518  8  20. 
As  to  causes  barred  in  other  jurudic 

tions518  S21. 
Act,  how  construed  515  o  2^- 

LIMITATIONS  Cb  80  p  591. 
Amendatory  act  concerning  591  Hs  1 

Fo7/ecovery  of  mining  ^^^^'^^^  «  1. 
Of  possession  ander^t  ^^1  S  ^. 
Defence  to  action  5V'^  "  J'  ^  592  8  5 

S6. 
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LIMITATIONS  in  criminal  actions 
For  murder  or  manslaughter  195  S  37. 
For  misdemeanors  195  Ss  38,  39. 
For  felony  195  S  39. 
Absence  or  concealment  not  counted 

195  S  40. 
In  case  indictment  quashed  259  S  460. 

LIQUOR,  sale  of 
Near  camp  meeting  300  S  137. 
To  Indians  or  half  breeds  303  S  145. 
To  U.  S.  troops  305  S  156. 
To  soldier  without  uniform  305  S  157, 

158. 
If  adulterated,  punished  304  S  152. 
Same,  to  be  destroyed  304  8  152. 
License  lor  selling  588  S  8. 

See  Intoxicating  Liquors. 
LIST 
Of  articles  appraised  333  S  86. 
Of  debts  of  deceased  344  Ss  158—161. 
Of  demands  against  estate  351  S  190. 
Of  administrators  in  probate  court  555 

Ss  219,  220. 
LODE  claims  sold  by  administrator  348 

8  183. 
Considered  real  estate  348  S  183. 

See  Jdinci,  TunneU. 

LODGER 

Larceny  by  286  8  86. 

LORD'S  DAY 

Games  on,  prohibited  302  8  142. 
Places  of  amusement  not  kept  open  on 
302  8  142. 

LORD'S  DAY  Ch  42  p  519. 
Flay,  etc.,  not  kept  open  on  519  8  1. 
Gambling  house  not  kept  open  on  519 

8  2. 
Violation  of  act  a  misdemeanor  519 

8  3. 
Justices  to  have  inrisdiction  519  S  4. 
Fines  to.  go  to  school  fund  519  S  5. 

LOST  GOODS.    See  Edrays  and   Lost 
Ooodi. 

LOT 
Sold  separately  in  partition  102  8  343. 
Allowed  to  widow  335  8  102. 

LUMBER 
Burning  or  injuring  310  8  175. 


M. 

MADISON    county,    creating  and    pre- 
scribing boundaries  of  430  8  4. 

MAGISTRATE 
Duty,  when  offence  threatened  192  8 


"7. 

21. 
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MAGISTRATE,— Cbnitnued. 

When,  may  command  arrest  202  S  70. 
To  issue  BubpoBna  for  witness  203  S  79. 
Kecognizance  without  trial,  when  203 

S80. 
Amount  of  bail  endorsed  on  warrant 

203  S  81. 
Admission  to  bail,  certified  on  warrant 

203  S  82. 

May  adjourn  examination  or  trial  204 

S86. 
Recognizance    on   adjournment  204  S 

86. 
Duty  when  recognizance  forfeited  204 

S87. 
Of  failure  to  give  bail  on  adjournment 

204  S  88. 

Complaint  when  arrest  without  war- 
rant 204  S  89. 

To  appoint  counsel  for  defendant,  when 
20i  8  90. 

May  associate  other  206  S  104. 

Examination    and   recognizance  certi- 
fied by  206  S  105. 
Rule  against,  to  return  same  206  S  105. 

To  file  complaint,  etc.,  with  clerk  of 

district  court  207  8  110. 
Duty,      if    preliminary    examination 

waived  207  8  111. 
Order  of,  when  witness  excluded  207  S 

113. 
Order,  when  defendant  held  207  8  114. 
Form  of  order  in  such  case  207  8  115. 

Order,  when  defendant  discharged  208 

8116. 
Of  admission  to  bail  by  226  Ss  236— 

268. 
Order  of  to  search  prisoner,  when  256 

8  434. 
Of  order  to  deliver  stolen  property  to 

owner  256  Ss  436—438. 

Of  order  to  sell  the  same  257  Ss  439, 
440. 

Description  of  property  in  such  case 
257  S  441. 

Warrants  by,  need  not  be  sealed  257  8 
442. 

Warrant  issued  on  complaint  262  8 
471. 

Fines  collected  by,  paid  to  county  treas- 
urer 266  S  516. 

Failure  to  pay  over  fines,  prosecuted 
266  8  517. 

MAINTENANCE  of  widow  336  8  106. 
Of  minor  child  360  8  213  ;  362  S  258. 

MALICE,  express  273  8  19. 
When  presumed  273  8  20. 


MALICIOUS  mischief  309  Ss  171-180. 
To  animals,  punished  309  Ss  171.  172 
To  property  309  Ss  173—177. 
By  setting  fire  to  grass,  etc.,  310  S« 

178,  179. 
*By  inoculating  disease  311  S  180. 

MANDAMUS  writ  of  141  Ss  517-530. 
See  Writ  of  Mandamus, 

MANSLAUGHTER  defined  274  S  26: 
275  Ss  37—40. 
When  voluntary  274  S  27. 
When  involuntary  274  S  28. 
Punishment  of  275  S  29. 
Time  of  death  in  275  S  30. 
Place  of  death,  in  trial  for  275  S  31. 

MANUFACTURING,  agricultural,  mm 
ing.  and  mechanical  corporatioDs  C<i 
18  p  404. 
See  CkirporalionB. 

MARK 

Used  as  signature,  how  witnesed  l'-* 
S  592. 

MARKS 
On  animal,  altered  284  8  78. 
Of  boundary,  altered  286  S  83. 
See  Brandt  and  Marks. 

MARRIAGE 

Proof  of,  in  bigamy  302  S  140. 

To  person  already  married  302  S  HI 

Incestuous,  void  303  S  146. 

Of  administratrix  321  S34. 

Settlement  by  361  8  2">2. 

Of  persons  having  children  362  S  2^'l 

Issue  of,  if  null  362  S  262. 

MARRIAGE,  Ch  43  p  519  Ss  1-12. 
Is  a  civil  contract  520  8  1. 
Parties  who  shall  not  contract  520  8  ^ 
Who  may  solemnize  520  S  3. 
Duties  of  person  solemnizing  520  S  4. 
Form  of  certificate  520  S  5. 
Certificate  filed  and  recorded  520  S  0. 
Penalty  for  failure  to  return  certificAtf 

520  S  7. 

Penalty  for  making  false  certificate  5^'l 

8  8. 
Want  of  authority  to  solemnize,  not  U' 

make  void  521  s  9. 
Evidence  of  certified   copy  of  record 

521  8  10. 

Legitimates  illegitimate  children  ^'^\ 

S  11. 
Fines  under  act,  how  disposed  of  -^21 

8  12. 

MARRIED  woman 

If  party,  husband  joined,  exception?  -^ 

S7. 
May  defend  in  her  own  right  28  S  ^ 
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Married, 


'    -    nines. 


MARRIED,— CbnHnuwf. 
Not  guilty  of  crime,  when  270  S  6. 
Punishment  of  husband,  for  crime  of 

270  S  7. 
Marrying  again  302  S  141. 
Cannot  be  adminiKtratrix317  S  5. 
Disabilities  removed,  when  347  S  177 ; 

350  S  185. 
.  Manner  of  conveying  real  estate  400  S 

19. 
Acknowledgment  of    conveyance    by 

400  S  20. 
Must  be  personally  known   to  officer 

400  S  21. 
What  certificate  shall  contain  400  S  22. 
Statute  of  limitations  not  to  run  against 

517  S  12. 
May  devise  real  estate  555  S  1. 
May  bequeath  personal  property  555 

SI. 
As  to  separate  property  of  521  S  1. 

MARSHAL 
May  serve   process  against  boat  60  S 
170. 
Cannot  be  security  on  bond  319  S  20. 
To  canvass  vote,  with  secretary  466  S 
29. 

MASTER 
Of  boat,  contract  by  59  S  161. 

MASTER  in  chancery 
Fees  of.  p  425. 

MATERIAL 
Furnished  by  mechanic,  etc.  509  8  1. 
See  Liens. 

MAYHEM 
Defined  and  punished  277  S  45. 
Assault  to  commit  279  8  56. 
Burglary  to  commit  281  Ss  69,  70. 

MEAGHER  COUNTY  creating  and  pre- 
scribing boundaries  of  431  S  7. 

MEASURE 
Using  false  307  Sa  163—166. 
For  selling  goods  3<»7  8  163. 
For  toll  at  mill  307  S  163. 
See  WtiyhU  and  Measures. 

MEAT 
Sold  when  diseased  304  8  151. 

MECHANICAL  corporations.    See  Cor- 
porations. 

MECHANIC'S  lien 

Homestead  not  exempt  from  84  S  262. 
See  Liens. 
MEDICINE 

Sale  of  adulterated  305  S 153. 

Prescribing  poisonous  305  S  154. 

Claim  for  against  estate  350  8  184. 


MEMBER,  maiming  277  S  45. 

MEMBER  of  Legislative  Assembly 
Bribery  of  292  Ss  103—105. 
Disqualified  by  bribery  292  Ss  103— 
105. 

MEMORANDUM 
Of  costs  delivered  to  clerk  149  S  557. 
Same,  verified  by  oath  149  8  557. 
Of  sale  at  auction  394  S  14. 

MEMORIALS 

See  Joint  Memorials. 

MENACE,  crime  committed  under  270 
Ss  10, 11, 
To  juror  297  8  191. 
By  written  communication  279  8  61. 

MERCHANT,  how  taxed  602  8  6. 

MESSENGER 
Secretary  to  send  for  election  returnp 

466  8  29. 
MILITARY  stores.    See  Anenah. 

MILL  and  mill  dam 

Injuring  or  obstructing  303  S  147. 
Malicious  injury  to  31U  S  176. 

MINERALS 
Proceeds  of,  accounted  for  308  S  167. 

MINES  amended  act  concerning  limita- 
tions Ch  80  p  591. 

MINES  Ch  45  p  522. 
Rights  of  persons  discovering  quartz 

522  8  1. 
When  person  entitled  to  record  claim 

522  8  2. 

Dimensions  of  claims  522  S  3. 
Rights  when  ledges  cross  522  S  4. 
Filine  of  notice  of  discovery  523  8  5. 
Penalty  for  destroying  stakes,  etc.,  523 

8  6. 
Amount  of  ground  taken  with  523  8  7. 
Work  necessary  to  be  performed  upon 

523  8  7. 

Rights  of  person  taking  up  and  record- 
ing 523  8  8. 

Same,  to  leads  heretofore  acquired  52^^ 
8  9. 

Repeal  of  former  acts  523  8  10. 
See  District  Records.  Tunnels. 

MINES  held  by  aliens  Ch  82  p  593. 

Alien  not  to  acquire  placer  593  8  1. 

Interest  or  title  of  alien,  forfeited,when 
594  8  2. 

District  attorney  to  bring  suit  for  for- 
feiture 594  8  3. 

Parties  and  complaint  in  proceeding 
594  8  4. 

Of  procedure  in  such  case  595  8  5. 


732 


GENERAL  INDEX. 


— 1 

Month. 


2iine$t 


MINES.— Omiint^. 
When  judgment  of  forfeitare  rendered 

695  S  6. 
Execution  on  judgment  595  S  7. 
Sale  made  and  deed  executed  595  S  8. 
Proceeds  of  sale,  how  applied  596  S  9. 
Lien  or  convevance  hy  alien,  void  596 

SIO. 
Placer  mines  real  estate  for  purposes  of 

act  596  S  11. 
Aliens  declaring  intentions  to  become 

citizens  596  S  12. 
Rights  of  alien  alreadj  acquired  596  S 

13. 

MINES,  rights  of  way,  concerning  Ch  83 

p597. 
Who  entitled  to  rieht  of  way  597  S  1. 
When  oVner  entitled  to  same  597  S  2. 
Parties  not  agreeing,  proceeding  597 

S3. 
Petition  filed,  citation  to  issue  598  S  4. 
Proceeding  on  return  of  citation  598 

S5. 
Duty  of  commissioners  appointed  598 

S6. 
Report  of  commissioners  may  be  set 

aside  598  S  7. 
When  petitioners  to  have  right  of  way 

598  S  8. 
Appeal    from   assessment  of  commis- 
sioners 599  S  9. 
Same,  what  to  bring  before  appellate 

court  599  S  10. 
Effect  of  appeal  599  S  11. 
Costs  of  appeal  599  S  12. 
Costs  of  the  proceeding  599  S  13. 

MINERS  and  prospectors  Ch  81  p  593. 
Concerning  running  of  shaft  or  drift 
593  S  1. 

MINING  claims,  inspection  of  138  S  505. 
Limitation  of  actions  for  515  S  2. 
See  Mines. 

MINING  claims  of  deceased  persons 
Administrator  in  possession  of  332  S 

73. 
Sale  of.  by  administrator  361  S  251. 
Distribution  of  363  S  264. 
Considered  real  estate  348  S  183 ;  361 

S251. 

MINING  corporations.  See  Oorporationa, 

MINISTER  of  the  Gospel 
When  not  to  be  witness  125  S  449. 
May  solemnize  marriages  520  S  3. 

MINOR 
How  served  with  summons  34  S  36. 
How  served  in  justices'*  courts  169  S 
664. 


MINOR,--ameinu^<f. 
If  executor  be  318  Ss  13—15;  321  S 

31. 
Statute  of  limitation  not  to  ran  agatoit 

517  S  12. 

See  OiUd,  In/ant,  Ward, 

MISADVENTURE,  death  by  276  S  37. 

MISCARRIAGE  by  instraments  276  S 
42. 

MISCHIEF  malicious  Ch  12  p  309. 

MISDEMEANOR  defined  190  S  4. 
Jurisdiction  in  case  of  190  S  6. 
On  arraignment,  defendant  need  Dot  k 

present  220  S  199. 
Issue  may  be  submitted  to  coart  233  S 

275. 
Defendant  need  not  be  present  when 

judgment  rendered  244  S  362. 
At  common  law  312  S  185. 
Attempt  to  commit  314  S  191. 
By  public  administrator  369  S  299. 

MISFORTUNE  not  criminal  270  S  9 

276  S  37. 

MISMANAGEMENT 
By  administrators  321  S  35 :  365  Ss 

277—280. 
Suit  on  bond  for  365  Ss  277—280. 

MISSOULA  COUNTY  creating  and  pre- 
scribing boundaries  of  428  S  1. 

MISTAKE 

In  name  of  party  connected  42  8  7»^. 
Judgment  by,  relief  from  42  S  76. 

MITIGATION  how  shown  276  S  40. 

MONEY 
Liable  to  execution  82  S  258. 
Surplus  in  foreclosure  of  mortgage  92  S 

Embezzlement  of  284  Ss  79—85. 
Obtaining  by  conspiracy  297  S  123 

298  S  128. 
Circulating  checks  or  tickets  as  311  ^ 

181. 
Duty  of  administrator  respecting  33 

Ss  73—137. 
Loaned  by  administrator  360  S  246.  ^ 
Public  administrator  to  account  for  371 

S  313. 
Justice  of  the  peace  to  pay  to  parties 

186  S  749. 

Same,  may  require  deposit  of  for  (x»^ 

187  S  750. 

Lien  of  attorney's  on,  for  fees  378  S  lo. 
How  borrowed  by  counties  43(i  Sb  15- 
17. 
MONTH  defined  389  S  1. 
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Mortgage^ 


Negotiable. 


MORTGAGE 

ForeclosDre  of  on  real  property,  when 
had  30  S  23. 

When  valid  against  homestead  84  S 
262. 

Right  of  redemption  87  S  280. 

On  lands  ol  deceased  342  S  142. 

Sale  under,  postponed,  when  343  S  143. 

Satisfaction  of,  now  entered  402  Ss  36, 
37. 

Certificate  of  satisfaction  to  be  recorded 
402  8  38. 

Penalty  for  not  acknowledging  satis- 
faction 403  S  39. 
See  Conveyaneet  ofHealty. 

MORTGAGEE,  right  of  redemption  of 
87  8  280. 
Summoned  in  partition  97  S  317. 
Answer  of,  in  each  case  95  8  319. 

MORTGAGES,  chattel  Ch  46  p  626. 
Requisites  and  validity  of  526  8  1. 
By  whom  acknowledged  and  taken  526 

82. 
Record  and  validity  of  526  8  3. 
Evidence  of  certified  copy  of  526  8  4. 
Fees  for  recording  and  copying  526  8  5. 
Selling  mortgaged   property    without 

notice  527  8  6. 
Bills  of  sale  and  trust  deeds  included 

527  8  7.  . 
When  mortgage  shall  be  recorded  527 

8  8. 
How  same  foreclosed  527  8  9. 

MOTHER 
When  may  maintain  action  for  injury 

to  child  29  8  11. 
Concealing  death  of  bastard  276  8  41. 
Inheritance  by  361  8  252. 
Bastards  inherit  from  362  8  262. 

MOTION 
For  new  trial  75  8  235. 
Order  to  survey  land  in  litigation  95 

8  307. 
To  make  new  parties  on  writ  of  error 

115  8  402 
Definition  of  151  8  566. 
Where  to  be  made  151  8  567. 
When  written  notice  of,  required  151 

8  567. 
How  entered  in  term  time  151  8  567. 
When  to  be  heard  after  entered  151  8 

567. 
For  new  trial  in  criminal  case  243  8 

365. 
For  arrest  of  judgment  in  such  case  243 

8  356. 

MULATTO 
Decoying  or  kidnapping  278  S  51. 


MULE,  male,  not  to  run  at  large  374 
81. 
Same,  found  at  large,  castrated  374  8  2. 

MURDER.    See  Homicide, 
Defined  273  Ss  18—21. 
Express  malice  manifested  273  8  19. 
When  malice  is  presumed  273  8  20. 
First  degree  of  273  8  21 ,   274  8e  22, 

23—27;  292  8  102. 
Second  degree  of  273  8  23. 
Punishment  of  274  8  25 
Time  of  death  in  274  8  22 ;  275  8  30. 
Killing  in  duel,  when  274  Ss  22, 23. 
Placeofdeath  in  275  8  31. 
Jury  finds  degree  of  274  8  24. 
Of  basUrd,  by  mother  276  8  41. 
Assault  to  commit  279  8  56. 
Burglary  to  commit  281  Ss  69,  70. 
When  caused  by  perjury  292  S  102. 
Rescuing  prisoner  charged  with  295  Ss 

112.  113. 


NAME 
Correction  of,  in  pleading  42  8  76. 
Of  defendant,  when  plaintiff  ignorant 
of  42  8  77. 

NAME  of  the  |>eople 
Bond  of  administrator  in  319  Ss  17, 18; 

326  8  54;  369  8  294. 
Suit  brought  in  366  8  280 ;  369  8  296. 

NAME  of  the  territory  of  Montana 
Criminal  prosecutions  in  189  8  2. 

NATURE,  crime  against  277  S  47. 

NATURAL  impotence  457  8  1. 

NEGLECT 
Relief  from  judgment  taken  through  42 
8  76. 

NEGLIGENCE,  criminal  269  8  1 ;    270 
8  9. 
Escape  of  prisoner  by  296  S  118. 

NEGOTIABLE  instruments  Ch  11  8  385. 

What  declared  to  be  385  8  1. 

Davs  of  erace  upon  385  8  2. 

Falling  due  on  certain  days  386  8  3. 

Liability  of  drawers,  if  endorsed  386 
8  4. 

Liability  of  endorsers  386  8  5. 

Of  presentation  and  protest  386  8  6. 

When  overdue,  what  parties  sued  38t> 
8  7. 

Transfer  of,  to  party  tendering  pay- 
ment 386  S  8. 
See  Biik  of  JSgehange  and  Fr^mit- 

uny  Noi€9. 
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NEGRO 

Kidnapping  of  278  S  51. 

NEW  matter 
Answer  may  contain  39  S  60. 

NEW  parties 
Interested  in  subject  matter,  made  35 

S45. 
When  made  on  writ  of  error  115   S 

402. 

NEW  promise  not  valid,  unless  in  writ- 
ing 578  S  19. 

NEWSPAPER 

Publication  of  summons  against  non- 
resident 35  S  41. 

Same,  by  administrator  323  S  42. 

Same,  of  notice  of  appointment  334  Ss 
91—94. 

Notice  of  sale  by  administrator  336  S 
108 ;  345  S  161. 

Notice  of  sale  of  real  estate  346  S  166. 

Notice  of  final  settlement  356  S  230. 

Notice  of  distribution  of  estate  359  S 
237. 

NEW  trial,  in  civil  case 
Definition  of  74  S  232. 
Causes  for  74  S  233. 
Application  for,  how  made  75  S  234. 
Notice  of  motion  for  75  S  235. 
Time  in  which  notice  given  75  S  235. 
When  deemed  waived  75  S  235. 
What  notice  to  specify  75  S  235. 
Of  the  argument  for  75  S  235. 
When   application   to   be  made   76  S 

236. 
Duty  of  judge  granting  or  refusing  76 

S236. 
Appeal  from  order  granting  or  refusing 

107  S  369. 
Justice  of  iho  peace  may  grant  185  S 

740. 
Application  for,   in  such   case  185  S 

741. 

NEW  trial,  in  criminal  case 
Definition  of  242  S  351. 
Effect  of  granting  242  S  352. 
Causes  for  granting  242  S  353. 
When  application  for  to  be  made  243 

S354. 
Motion  for,  how  and  when  made  243 

S355. 

NEXT  friend.    See  Minor. 

NOISES 

Disturbance  by  299  S  131 ;  300  S  136. 

NON-RESIDENT 
Where  sued  31  S  25. 
How  served  34  Ss  40, 41. 
Corporation,  how  served  34  S  36. 


NON-RESIDENT.— Con(inu«i. 
Party,  in  partition,  how  summoned  &S 

S  318. 
Investment  of  proceeds  of  sale  in  par- 
tition 101  S  337. 
To  give  security  for  costs,  ^hen  149  S 

5o9. 
How  summoned  in  justices'  courts  170 

S  665. 
Cannot  bo  administrator  317  S  8 ;  321 

S  35 
If  legatee  is  360  S  246. 
Estates  of,  administered  363  Ss  2&^ 

271. 
Distribution  of  estates  of  363  Ss  26c> 

266. 
If  infant,  guardian  for  361  Ss  M— 

271. 
Limitation  of  actions  against  517  S 11. 

NONSUIT 
When  may  be  entered  63  S  184. 

NOTARIES  public 

May  take  acknowledgment  of  coovej- 

ances  397  S  4. 
Fees  of.  p  424. 

NOTARIES  public  Ch  47  p  527. 
Governor  may  appoint,  term  of  oice 

528  S  1. 
Powers  of  528  S  2. 

To  keep  record  of  notices  sent  5^  S  3. 
Credit  of  record  and  seal  of  528  S  4. 
Required  to  have  seal  528  8  5. 
May  take  acknowledgments,  etc.,  52S 

Deposition  of  records,  on  death,  ^^ 
moval,  Ac,  528  S  7. 

Removal  from  county  deemed  resigna- 
tion 529  S  8. 

County  clerk  to  keep  records  of,  when 

529  S  9. 

Commission   of,  to  be  recorded  529  i** 

10—12. 
Vacancy  caused,  how  529  S  11. 
Togiv6bond529S12. 
When  deemed  commissioned  529  S  13 
Notice  to  secretary,  by  county  derk 

529  S  14. 
Penalty  for  exercising  duties  oontriry 

to  law  529  S  15. 
Governor  may  appoint,  in  UDorganiie<i 

county  530  S 16. 
Protest  by,  what  deemed  necessary  530 

8  17. 

NOTE 

Administrator  can  take  336  S 105. 
Assigned  by  administrator  336  S 107. 
See  BUU  of  Exchange  andPrwMneri 
Notes: 
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Notice, 


Obatruetion. 


NOTICE  contained  in  sammons  33  S  32. 
In  actions  affecting  real  property  33  S 

33. 
Of  non-acceptance  of  bail  by  plaintiff 

46  Se  94,  95. 
For    application  to  discBarge  debtor 

from  prison  48  Ss  108—110. 
Given  plaintiff  or  attorney  in  such  case 

48  S  108. 
When  to  be  served  in  same  4S  S  109. 
In  replevin,  when  and  where  filed  51 

S127. 
Of  injunction  against  corporation  53 

S  134. 
Of  injunction  against  defendant  53  S 

136. 
To  debtors  in  attachment  56  Ss  144, 

145. 
To  plaintiff,  to  discharge  attachment 

59  S  156. 
By  jury  requiring  information  68  S  209. 
For  new  trial,  requisites  of  75  S  235. 

Of  sale  of  property  in  execution  86  S 

271. 
Officer  selling  without  86  S  272 
Person  defacing,  penalty  86  S  272. 
For  survey  of  land  in  litigation  95  S 

307. 
Of  action  for  partition,  where  filed  97 

S316. 
Of  proceeding  before  referee  in  parti* 

tion  99  S  323. 
Of  sale  in  partition  101  S  336. 
Of  appeal,  when  to  be  given  107  S  371. 
Form  of,  in  writ  of  error  114  S  395. 

Service  and  return  in  such  case  114  S 

395. 
Of  appeal  from  probate  courts  117  Ss 

411-  416. 
Of  plaintiff  accepting  defendant's  offer 

for  judgment  123  S  442. 
To  take  depositions  in  territory  131  S 

478. 
To  take  depositions  out  of  territory  132 

S482. 
To  perpetuate   testimony  133  Se  487, 

488. 
Of  motion,  when  required  in  writing 

151  8  567. 
Of  motion  in  writing,  time  required  151 

S568. 
Judge  unable  to  hear,  may   transfer 

cause  152  S  569. 
Serrice  of,  on  adverse  party  or  attorney 

162  8  670. 
Service,  how  made  162  8  671. 
When  service .  by  mail  allowed  152  S 

572 
How  served  by  mail  152  8  573. 


NOTICE,— Continued. 
To  administrator  321   Ss  35—37;   329 

Ss  69—71 ;  337  S  117  ;  345  Ss  169— 

161 ;  365  S  273. 
^ogive  other  security  322  8  41. 
To  make  settlement  323  S  49;  356  Se 

230,  231. 
Of  intention  of  administrator  to  resign 

323  S  42. 
To  exhibit  claims  sgainst  estate  334  Ss 

91—94;  3518  188. 
Of  sale  by  adminiPtrator  336  8  108 ; 

340  8  136;  314  Ss  154,  155;  346  S 

166;  361  S  251. 
To  execute  contract  of  deceased  347  8 

176. 
Of  demand  against  estate  352  Ss  198 — 

200. 
Of  agent  of  administrator  354  Ss  214 — 

216. 
Of  distribution  of  estate  359  S  237. 
Of  elections,  form  of  461  S  7. 
Sheriff  to  post  462  8  8. 
Of  election  to  change  county  seat  573 

8  2. 

NOTIFICATION 

Tearing  or  destroying  303  8  148. 

NUISANCE 
To  be  abated  303  8  147. 
See  Actions,  Civil. 

NUNCUPATIVE  will.    See  fi'ilU. 


o. 

OATH 
Of  jury,  form  of  65  8  195. 
Swearing  false  292  S  101. 
Of  attome^rs  and  counsellors  376  S  4. 
When  territorial  auditor  or  treasurer 

may  administer  384  8  21. 
What  construed  to  include  389  8  1. 
Of  county  commissioners  435  8  12. 
Of  territorial  officers  546  8  5. 
Secretary  of  territory  may  administer 

617  8  1. 

OATHS  and  affirmations 
Who  may  administer  136  8  492 ;  617 

81. 
Manner  of  administering  136  8  493. 
Witness  may  affirm  instead  of  136  S 

494. 
Form  of  affirmation  135  8  494. 

OBLIGATIONS,  joint  and  several  504 
S3. 

OBSTRUCTION  of  roads.     See  Roads 
and  Highway  s* 
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Officer. 


OBSTROCTTNG  an  officer  295  S  111. 
Koad,  bridge  or  dam  303  S  147. 
Ford  across  stream  312  S  184. 

OFFENCE 
Compoandisg,  punished  296  S  120. 
Conspiracy  to  commit  297  S  123. 
Threatening  to  accnse  of  298  S  128. 
At  common  law,  punished  312  S  185. 
Attempts  to  commit,  punished  314  S 
191. 

OFFENSIVE 
Trade  or  business  303  S  147. 

OFFEK 
Of  defendant  to  allow  judgment  123  S 

442. 
How  accepted  by  plaintiff  123  S  442. 
Deemed  withdrawn,  if  not  accepted  123 

S442. 
Not  to  be  given  in  evidence  123  S  442. 

OFFICE,  forfeited  by  embeulement  284 

Ss  80.  81. 
Forfeited  by  bribery  292  Ss  103—105. 
Removal  from,  for  inhumanity  294  S 

107. 
Officiating  in,  without  authority  298  S 

124. 
Person  holding,  selling  298  S  127. 
Forfeited,  by  sentence,  when  313  S  186. 
When  becomes  vacant  435  S  12. 

OFFICER,  civil 

Public  committing  offence,  where  tried 
31S24. 

Of  corporation,  may  verify  pleadings 
39  S  63. 

Same,  when  may  be  arrested  44  S  81. 

Public,  when  may  be  arrested  44  S  81. 

To  take  charge  of  jury  68  S  206. 

To  keep  jury  together  68  S  206. 

Selling  property  under  execution  with- 
out notice  86  S  272. 

Not  to  purchase  at  execution  sale  86  S 
273. 

Re-sale  by,  of  property  on  execution 

86  S  274. 

Liability  of,  if  purchaser  refuses  to  take 

87  S  276. 

To  deliver  personal  property  sold  87 

S277. 
Certificate  of  sale  issued  by  87  Ss  277, 

278. 
Liability  of,  for  arresting  witness  129 

S4G8. 
Uow  to  execute  writ  of  replevin  173  S 

681. 
Return  of  writ  by,  in  such  case  173  S 

686. 
To  inform  administrator  370  S  304. 
Of  court,  who  deemed  377  B  8. 


OFFICER,  civil.— amttnuof. 

Having  prisoner    in  charge  to  admit 
counsel  378  S  13. 

OFFICER,  in  criminal  case 

May  call  /or  aid  to  execute  prooefs  19'J 

8  19. 
Making  arrest,  to  state  authonty.when 

201  8  65. 

To  show  warrant,  when  201  S  65. 
May  arrest  without  warrant,  when  201 

S66. 
To  state  official  character,  when  201 S 

68. 
Power  of,  in  case  of  flight  or  reeistuice 

202  8  72. 

Persons  required  to  aid,  when  202  S 

73. 
Pursuing  parties  to    another  ooanty, 

powers  of  202  S  78. 
To  take  defendant  before  magistrate. 

when  203  S  80. 

To   deliver  warrant  and  recogniz&Dct^ 

to  clerk  203  S  82. 
Arrest  in  another  county,  duty  of  20:-< 

S  83. 
Same,  when  offence  punished  with  death 

203  S  84. 

Duty  of,  on    arrest   without  warrant 

204  S  89. 

Same,  on  order  changing  venue  224  S 

226. 
May  take  bail,  when  228  S  247. 
Clerk  to  certify  to  recognizance  228  ."^ 

248. 
To  take  charge  of  jury — oath,  etc.  25^ 

S  315. 
To  execute  judgment  of  imprisonment 

246  S  371. 
To  execute  sentence  245  S  372. 
Powers  of.    while  executing  sentenc' 

246  S  373. 

Warrant  to,  on  judgment  of  death  24^ 

S  374. 
Respite,  noted  on  warrant  246  S  S/tj^ 
Who  may  witness  execution  246  S  377 
Insanity    of   prisoner,  when  and  by 

whom  tried  246  3  379. 
To  sign  inquisition  of  jury  in  suck  case 

247  S  381. 

In  such  case  to  suspend  inquisition  247 

S  381. 
To  transmit  inquisition  to  governor  247 

S  382. 
To  summon   jury    to  try  question  of 

pregnancy  247  8  383. 
To  sign  inquisition  in  such  case  247  ^ 

384. 
To  suspend  ezecation  in  same  247  S 

384. 
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OFFICER,  in  cirizninal  case, — Continved. 
To  transmit  inqaieition    to    governor 

247  S  384. 
To  execute  warrant  of  conrt  247  S  387. 
To  make  ont  bill  of  fees  263  8  420. 
Search  warrant  executed  by  266  Ss  431 

—433. 
To  hold  stolen  property,  etc.  256  S  435. 
Immunity  from  arrest,  when  257  8  445. 
Powers  of,  in  charge  of  prisoner  257  S 

446. 
Jailer  of  other  county  to  keep  prisoner, 

when  258  S  446. 
Rights  of,  in  making  arrest  258  S  450. 
Corruption  in  selecting  jury  by,  cause 

of  challenge  2d6  S  451. 
Sheriff  to   execute  process  of  district 

court  258  8  452. 
Return   of   prisoner    from    territorial 

prison,  when  258  S  453. 
Neglect  of  duty,  how  punished  265  S 

613. 
Doty  of.  as  to  fines,  etc.  266  8  515. 
May  kill  assailant  276  8  35. 
Putting  to  death,  by  sentence  276  8  36. 
May  draw  weapons  279  8  62. 
Bribery  of,  punished  293  Ss  104, 105. 
DiMuali6ed  by  bribery  293  Ss  104, 105. 
Embezzlement  by  284  8  80 ;  286  8  81. 
Falsifying  reoords  293  S  106. 
Withholding  papers  or  records  294  8 

108. 
Obstracting  or  resisting  296  8111. 
Suffering  prisoner  to  escape  296  8  118. 
Refusing  to  receive  criminals  296  8 119. 
Exercising  duty  of  298  8  124. 
Selling  office  punished  298  8  127. 
Failing  to  issue  venires  2998  130. 
Duty  in  keeping  peace  299  8  132 ;  300 

8138. 
Refusing  to  suppress  riotooe  aflsembly 

303  8  144. 

OFFICERS 

Pjx)hibited  in  dealing  in  certain  securi- 
ties 530  80  1,  2. 

Proceedings  against,  fcM'  dealing  in  same 
6318  5. 

Penalty  for  dealing  in  same  532  8  6. 

OFFICERS,  territorial.    See  Shrritorial 

Officers, 
OFFICIAL  seal,  counterfeiting  290  8  98. 

OPPRESSION  of  prisoner  by  jailer  294 

8107. 
ORDER 
For  trial  by  jury,  of  fact  act  in  issue 

28  S3. 
For  publication  aAinat  Bon-rwident  34 
8  40. 
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ORDER,— Cbw^tTi  u«<f. 
Same,  what  shall  direct  35  8  41. 
For  injunction  52  8  128. 
To  survey  land  in  litigation  95  8  307. 
Same,  what  to  contain  95  8  308. 
Copy  served  on  owner  or  occupant  95 

8  308. 
To  execute  conveyance  in  partition  103 

8  346. 
For  disposition  of  proceeds  of  sale,  in 

such  ca.«e  103  8  346. 
Made  out  of  court  without  notioe,  how 

vacated  107  8367.  ^ 

When  appeal  allowed  from  107  8  369. 
Examination  of,  on  writ  of  error  113 

8  392. 
What  is  denominated  151  8  566. 
Made  by  judge,  how  reviewed  16d  8 

615. 
For  arrest  of  defendant,  in   jostioee' 

courts  170  8  666. 
In  replevin,  what  shall  be  173  8  680. 
Return  of,  by  officer  174  8  686. 

ORDFwR  for  arrest,  in  civil  actions 
By  whom  issued  44  8  82. 
When  made  44  8  83. 
May  accompany  summons  46  8  86. 
What,  shall  require  45  8  85. 
Copy  delivered  to  defendant,  when  46 

8  86. 
How  executed  45  8  87. 
Return  and  filing  of  46  8  94. 
Of  arrest,  how  vacated  47  8  105. 
When  vacated  48  S  106. 

OWNER 

Of  boat,  contract  by  59  8  161. 
When  entitled  to  homestead  84  8  261. 
Death  of,  not  to  affect  homestead  85  8 

266. 
Right  to  sell  or  remove  from  Bane  86 

8  267. 
On  death  of,  homestead  to  descaod  to 

widow  86  8  268. 

OUTHOUSE 
Repair  of,  by  administrator  337  8  116. 


PANEL  of  jury 

For  trial  of  case  66  S  196. 

Challenge  to  panel  of  grand  jniy  209  S 

119;llOSl23. 
Same,  to  panel  of  trial  jury  234  8  284 : 

235  8  290. 
Section  of,  for  district  court  605  Ss  1 

—7. 
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PARENTS 
Action  by.  for  injury  of  child  29  S  11. 
Of  bastard  inlermarr^ring  521  811. 
To  support  pauper  child  535  S  3. 

PARTIES 
How  designated  28  S  2. 
Real,  in  interest,  to  prosecute  28  S  4. 
Sued   by  executor  for  cestui  que  trust 

28  S  6. 

If  married  woman  party,  when  hus- 
band to  join  28  S  7. 
/   Wife  may  defend  in  her  own  right  28 
S  8. 
Infant  to  appear  by  guardian  28  S  9. 

All  persons    interested    may   join    as 

plaintiffs  29  S  12. 
Adverse,  in  interest,  made  defendants 

29  S  13. 

Joinder  of  all,  united  in  interest  29  S 

14. 
Liability  of,  on  negotiable  instrument 

29  S  15. 
Death  not  to  abate  suit  29  S  16. 

Interest  of  party  transferred,  suit  how 

continued  29  S  16. 
When  court  may  determine  controversy 

29  S  17. 
Person  interested  may  intervene  29  S 

18. 
May  be  substituted,  when  29  S  19. 
Consolidation  of  actions  between  30  S 

21. 
Named  in  summons  32  S  30. 
Names  of,  in  complaint  37  S  49. 
To  verify  pleadings— exceptions  39  S 

63. 
Need  not  set  forth  items  of  accoant  40 

S64. 
Of  judgment  between  62  Ss  180—185. 
Either  may  bring  cause  to  trial  65  S 

193. 
Challenge  of  jurors  by  66  Se  197—201. 
Burden  of  proof  on  trial  67  8  202. 
May  ask  instructions  67  S  202. 

Exceptions  by,  how  taken  68  S  203. 
May  waive  trial  by  jury  70  S  219. 
May   submit  written  statement  71  S 

220. 
May  agree  to  reference  72  S  222. 
When  court  may  order  reference  72  S 

223. 
Either  may  object  to  referee  72  S  225. 
In  actions  for  foreclosure  92  S  295. 
In  actions  for  partition  97  S  315. 
When  partition  made  among  all  98  S 

321. 
Partition  between,  according  to  rights 

of  99  S  324—332. 


PARTIES.— Cbn«nv«rf. 

Shares  of,  in  partition,  how  described 

99  S  326. 

When  bound  by  judgment  in  partitioa 

100  S  327. 

Proceedins  to  determine  shares  in  par- 
tition alter  sale  101  S  335. 

Pleadings  between,  in  same  action  101 
S335. 

Contingent  estates  of,  protected  in  psrti- 
tion  102  S  342. 

To  furnish  each  other  brief  in  saprene 
court  112  S  390. 

May  submit  controversy  without  ac- 
tion 121  S  429. 

When  costs  apportioned  between  148  S 
549. 

In  justices*  courts  167  S  657. 

May  object  to  pleadings  in  same  courts 

175  S  696. 

Change  of  venue  by,  in  same  coarts 

176  S  700. 

Trial  in  abscence  of  178  S  706. 

PARTY,  in  civil  actions 
May  ask  for  new  trial,  when  74  S  233. 
Moving  the  same,  notice  to  give  75  S 

235. 
Dying  after  verdict,  judgment  rendered 

77  8  242. 
Satisfaction  of  judgment  by  77  S  24S. 
When  execution  to  issue  in  favor  of  ^ 

8  250. 
Dying  after  judgment,  execution  may 

issue  82  8  256. 
Punished  for  disobedience  in  garnish- 
ment 91  8  294. 
Right  lo  survey  land  in  litigation  ^ 

Ss  307,  308. 
Restrained  from  doing  injury  dnriog 

foreclosure,  when  95  S  310. 
May  appeal,  when  107  8  368. 

PARTY,  in  civil  actions 
Appealing, to  annex  statement  of  record 

107  8  371. 
Absent  from  tei:ritory,  when  may  pros- 
ecute writ  of  error  113  S  393. 
Not  served,  when  may  prosecute  nme 

113  8  393. 
Imprisoned,  when  may  prosecnta  »me 

113  8  393. 
Dying,  after  filing  undertaking  in  socb 

case  116  S  402. 
Who  may  prosecute  same  116  S  403. 
Appealing  from  probate  court,  notice 

to  respondent  117  8  411. 
To  file  undertaking  on  appeal  117  S 

412. 
Appealing,  and  failing  to  change  jodg- 

ment  118  S  417. 
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PARTY.— a>n«nu«<f. 
Examined  as  witness  129  S  470. 
Refusing  to  testify,  judgment  against — 

when  130  S  472. 
Liability  of  witness  to  128  S  462. 
May  have  deponition  taken  131  S  478. 
May  attend  and  examine  witness  131  S 

479. 
Entitled  to  costs,  when  147  S  545. 
How  served  with  notice,  etc.  152  S 

571. 
Being  non-resident,  service  made  on 

clerk,  when  153  S  575. 
Doing  bosiness  under  common  name, 

how  sued  157  S  596. 
Postponing  trial,,  shall  consent  to  take 

testimony,  when  158  S  604. 
Demand  of  jury  by,  in  unlawful  entry 

and  deUiner  164  S  640. 
How  may  prosecute  or  defend  in  jus- 
tices* courts  167  S  657. 
May  object  to  pleadings  in  same  175  S 

696. 
Change  of  venue  by,  in  same  court  176 

S700. 
Trial  in  absence  of,  in  same  court  176  S 

706. 

PARTY  in  partition 
Unknown,  how  summoned  and  served 

97  S  318. 
Non-resident,    how     summoned    and 

served  97  S  318. 
Holding  lien  and  has  other  security, 

proceeding?  107  S  333. 
Holding  lien  and  becomes  purchaser 

103  8  347. 
Barred,  by  conveyances,  when   103  S 

348. 
May  agree  to  division  of  proceeds  103 

S361. 
Equalization  of  shares  in  103  S  353. 
May  consent  to  same  referee  104  S  358. 

PARTIES  in  criminal  cases 
[njared,  may  teetif^r  of  crime  271  S  14. 
Defendant  may  testify  271  S  15. 
See  Defendant  in  Oriminal  Que. 

PARTITION 
Of  real  property,  where  tried  30  S  23. 
Who  may  brin^  actions  for  97  S  313. 
What  set  forth  in  complaint  97  S  314. 
Lien  holder  not  of  record,  not  made 

party  97  S  316. 
Plaintiff  to  file  notice  of  action  97  S 

316. 
dummons  directed  to  whom  97  S  317. 
Unknown  parties,  how  summoned  98 

8  318. 
Answer  of  defendants  served  98  S  319. 


PARTITION.— Cb»itinM€rf. 
Rights  of  parties  tried  and  determined 

98  S  320. 
If  impracticable  to  make,  proceeding 

98  S  321. 
Proceeding  as  to  lien  holders  98  Ss  322, 

323. 
When  property  to  be  sold  99  S  324. 

Duty  of  referees  making  sale  99  S  325. 

Referee's  report  99  S  326. 

Power  of  court  over  report  100  S  327. 

Judgment  on  report  100  S  327. 

Tenant  for  years  in  100  S  328. 

Expenses  of,  how  apportioned  100  S 
329. 

Liens,  how  charged  against  shares  in 
100  S  330. 

Estate  for  life  or  years,  how  set  off  100 
S331. 

Proceeds  of  sale,  how  applied  101  8 
332. 

Party  holding  other  security,  proceed- 
ing 101  S  333. 

Distribution  of  proceeds  of  sale  and  se- 
curities 101  S  334. 

Continuance  of  action  to  determine 
rights  of  oarties  101  S  335. 

Sales  in,  to  be  at  public  auction  101  S 
336. 

Order  of  sale,  what  to  direct  101  8  337. 

What  securities  referees  to  take  101  8 

338. 
Compensation  for  tenancies  sold  102  8 

339. 
Same,  how  determined  102  S  340. 

Interests  of  unknown  tenant,  protected 

102  S  341. 

Contingent  estate  secured  102  S  342. 

Terms  of  sale  made  known  102  8  343. 
Lots  or  farms,  sold  separately  102  8 

343. 
Referees,  not  to  purchase  102  8  344. 
Guardian  may  purchase  for  infant  102 

8  344. 
What  sales  void  102  8  314. 
Referees'  report  after  sale  102  8  345. 
8ame,  where  filed  102  8  345. 
8ame,  confirmed,  referees    to  convey 

103  8  346. 

Purchased  by  share  holder  or  encam- 

branc^r  103  8  347. 
Where  conveyances  recorded  103  8  348. 

Who  concluded  by  conveyances  103  8 

348. 
Proceeds  belonging  to  unknown  party 

103  8  349. 
When  investment  made   in  name  of 

clerk  103  8  350. 
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PARTITION,— Cbnrtnu«rf. 
Secaritj  on  sale,  in  name  of  party  103 

S351. 
Duty,  clerk,  when  investments  made 

103  S  352. 
Remedy  when  cannot  be  equalized  103 

S  353. 
Proceeds  of  infant's  share  sold  103  S 

354. 
Interest  of  insane  person,  etc.,  104  S 

355. 
When  guardian  may  consent  to  104  S 

366. 
Costs  of,  how  paid  104  S  357. 
Appointment  of  single  referee  104  S 

358. 
Appeals,  when  allowed  in  107  S  369. 
Ot  estate  of  deceased  person  359  Ss  236 

—238. 
How  descendants  to  take  in  362  S  256. 
PARTNERS 
Under  common  name,  how  sued  157  S 

596. 
Judgment  in  such  case  167  8  596. 
Surviving   may  administer  324  S  51 ; 

328  8  t)5. 
Estate  of  deceased,  administered  324  Ss 

51—72. 
Same,  to  be  appraised  325  Ss  53,  64. 
Bond  •£  surviving,  administering  325 

Ss  65—59. 
Property  exhibited  by  surviving  326  Ss 

60,  61. 
Debts  paid  by  surviving  327  S  62. 
Defence  against  claim  by  surviving  327 

8  64. 
Power  of  surviving  368  S  291. 

PARTNERSHIP  Ch  49  p  532. 
Limited,  how  formed  532  S  1. 
What  number  same  to  consist  532  S  2. 
Certificate  of  same  533  8  3. 
Certificate  signed    and    acknowledged 

533  8  4. 
Certificate  upon  renewal  of  533  8  5. 
In  what  name  conducted  633  8  6. 
Capital  stock  not  to  be  withdrawn  533 

Liability  of  special  partners  633  8  7. 
Assignment  for  benefit  of  creditors  533 

88. 
Assent  of  creditors  to  assignment  634 

8  9.  • 

Suits  by  or  against  534  8  10. 
Notice  of  dissolution  534  8  11. 
Liability  of  partners  534  8 12. 

PARTNERSHIP  estates 
Administration  of  324  Ss  51 — 72. 
Wound  up,  by  administrator  326  8  58 ; 
328  8e  65—72. 


PARTNERSHIP,— Ow(inii«i. 
Demand  against  327  8s  63—61 
Management  of  by  administrator  36^ 
8  291. 

PASSION,  irresistible  264  S  27. 

PAUPER.    See  Ddot, 
PAWNBROKER 
To  obtain  license  585  S  1. 

PAYMENT 

Of  demands  against  deceased  327  S  63: 
342  8  139 ;  365  8  275. 

Of  execution  or  attachment  against  de- 
ceased 338  8  127;  344  Ss  lV-154: 
366  8  279. 

In  order  of  clasees  353  8  212. 

Failure  of  administrator  to  make  35^ 
S241. 

Legatee  refunding  for  360  8  242. 

Of  county  orders  452  S  94. 

Presentation  of  name,  for  480  8 10. 

Upon  contract,  limitation  to  ran  from 
518  8  20. 

PEACE,  offences  against  Ch  9  p  299. 

PEDDLER 
To  be  licensed  588  S  9. 

PENALTY,  statutory 

Actions  for  violation  oi^  where  tried  31 
8  24. 

PENITENTIARY 

Convicts  confined  in  568  8  5. 
See  Qmvicti. 

PEOPLE 
Bond  of  administrator  to  319  Ss  17—19 

325  8  54. 
Suit  in  name  of  366  S  280 ;  3C9  8  296. 
Bond  of  public  administrator  to  369  & 

294, 295. 
PERISHABLE  property 
Sold  in  attachment  57  S  148. 
Appellate  court  may  order  sold  110  S 

389 
Of  estate  of  deoedent  335  Ss  105, 106. 

Sale  of  by  administrator  336  8105 
340  8  136. 

PERJURY 
By  false  affirmation  272  8  16. 
Defined  and  punished  292  B  101. 
May  be  murder  292  8  102. 

PERSON  Ch  4  p  272. 
Assault  on  278  S  55. 
Assault  on  with  intent^  etc.  279  Ss  50, 

57. 
Robbery  of  282  8  Tl. 
CoostractioQ  of  tera  SU  3 187. 
May  be  applied  to  bodies  politic  and 
corporate  389  81. 
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FertoneU^ 


Plaintif. 


PERSONAL  «et&te,  who  may  bequeath 
556  8  4. 

PERSONAL  property 
Arrest  for  concealing  or  removing  44  S 

81. 
May  be  attached  55  S  142. 
In  litigation,  what  judgment  rendered 

77  S  240. 
How  attacked  55  Ss  142—144,  145. 
First  taken  on  execution  80  S  251. 
What,  liable  to  execution  82  S  258. 
Levied  upon,  claimed  by  third  party  82 

S2o9. 
What  exempt  from  execution  82  S  260. 
Notice  for  sale  of,  under  execution  86 

8  271. 
Liability  to  execution  issued  by  justice 

181  S  723. 
Stock  of  corporations  deemed  408  S  10. 
County  may   purchase  and  hold  433 

o  1. 
Same,  may  sell  and  convey  433  S  1. 
Of  decedent,  when  lien  against  338  S 

126. 
Proceeds  of  sale  of  same,  how  applied 

338  S  1 27. 
Distribution  and  sale  of  339  S  129. 
Mortgage  on.  redeemed  342  S  142. 
Inventory  of  344  S  158. 
Reservation  of.  from  sale  345  S  163. 
Distribution  of  358  »s  235—240 ;    364 

S268. 
When  proceeds  paid  into  treasury  361 

Appeal  from  order  affecting  367  S  283. 
PERSONATION  punished  294  Ss   109, 

no. 

Officiating  as  officer  298  S  124. 

PETIT  larceny  punished  282  S  73. 

PETITION 
By  adminintrator  to  sell  property  339 

S  131 ;  343  Ss  146— 14i>. 
Same,  to  reserve  personal  estate  345  S 

163. 
Same,  for  performance  of  contract  347 

Sa  174—182. 
To  sell  gold  claims  348  S  183.^ 
For  writ  of  habeas  corpus  487  S  2. 
For  election  to  change  county  seat  572 

S  1. 
PHYSICIAN,  prescribing  poison  305  S 

154.  .     ^ 

As  witness  at  coroner's  inquest  450  S 

86. 
To  obtain  license  585  SI. 
Not  examined  as  witness,  when  125  S 

450. 


PICTURES  allowed  widow  335  8  102. 

PLACE 
Of  trial  of  homicide  275  S  31. 

PLACER  MINES  Ch  82  p  593. 
Act  concerning  same,  held  by  aliens 
593  Ss  1—14. 

PLAINTIFF 

Is  party  complaining  28  S  2. 

If   an  infant,  guardian  appointed   28 

S9. 
Who  may  be  joined  as  29  S  12. 
Persons  united  in  interest,  joined  as  29 

S14. 
When  made  defendant  29  S  14. 
When  one  or  more  may  sue  for  all  29 

S  14. 
Option  when  defendants  jointly  and 

severally  liable  29  S  15. 
May  have  summons  issued,  when  32  S 

29. 
Relief  of,  if  defendant  fails  to  answer 

32  Ss  30—32. 

Notice  in  suit  affecting  real   property 

33  S  33. 

Copy  of  complaint  delivered  to,  when 

33  S  35. 
Proceeding,  when  part  of  defendants 

served  35  S  42. 
Pleadings  on  part  of  37  S  48. 
Amendments  to  pleadings  of  38  S  53 ; 

41  Ss  75,  76. 
Rights  as  to  counter  claims  and  cross 

demands  38  Ss  56—58. 
May  demur  or  reply  to  answer  39  S  60. 
Complaint  in  action  for  slander  40  S 

70. 
Causes  of  action  united  by  41  S  72. 
Designation  of  defendant  by  fictitious 

name  42  S  77. 
Affidavit  by  for  arrest  44  S  83. 
Undertaking  by  in  such  case  44  S  83. 
Notice  by,  not  accepting  bail  46  S  94. 
Notice  to,  if  bail  justifies  46  S  95. 
Resistance  by,  to  vacate  order  of  arrest 

47  a  105. 
May  discharge  defendant  in  arrest  48  S 

115. 
Claim  of  delivery  of  personal  property 

49  S  116. 
Affidavit  for  possession  of  same  49  S 

117. 
May  have  property  taken  from  defend- 
ant 49  8  IIH. 
When  entitled  to  injunction  .^2  S  129. 
To  give  bond  for  injunction  52  S  132. 
Action  of  attachment  by  54  S  137. 
Affidavit  by.  for  attachment  54  S  137. 
Bond  of,  for  attachment  54  S  138. 
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PLAINTIFF.— Con«nt«rd. 

Notire  by  an  to  credits  liable  for  same 
56  S  144. 

Judgment  for  in  Bnch  case  57  S  150. 

£fiect  of  judgment  against  in  such  case 
58  S  153. 

May  oppose  motion  to  discbarge  at- 
tachment 59  S  157. 

Of  judgment  for  or  against  62  S  181. 

Relief  to,  by  judgment  without  answer 

62  8  183. 

May  dismiss  suit,  when  63  S  184. 
Failing  to  appear  suit  may  be  dismissed 

63  8  184 

When  entitled  to  judgment  by  default 
63  8  186. 

Name  of  in  **  execution  book  "81  8 
253. 

How  may  have  homestead  set  apart  84 
8  264. 

Rights  of  in  actions  to  recover  real 
estate  94  Ss  304—306. 

Complaint  of,  in  action  for  partition  97 
8  314. 

Rights  of  trial  in  such  action  98  8  320. 

Notice  by  of  appearance  before  referee 
in  partition  99  8  323. 

Against  joint  debtor  not  originally 
served  119  S  422. 

Acceptance  by  of  defendant's  offer  for 
judgment  123  8  442. 

When  to  recover  costs  147  Ss  546,  547. 

If  amount  due  be  tendered  not  to  re- 
cover costs  148  8  554. 

Burden  on,  in  forcible  entry  and  de- 
tainer 164  8  643. 

Undertaking  of,  for  arrest  in  justices' 
courts  170  8  667. 

Notified  when  arrest  made  171  8  669. 

Affidavit  of,  for  attachment  in  J.  P. 
court  1 72  8  674. 

Undertaking  of,  in  such  case  172  8 
675. 

Affidavit  of,  in  replevin  172  8  679. 

Undertaking  of.  in  same  173  8  681. 

Annexing  to  complaint,  copy  of  instru- 
ment served  on  175  8  695. 

Mav  prosecute  suits  in  his  *bwn  name 
.377  8  11. 

PLATE8,  for  counterfeiting  290  8  95. 

PLAY-H0U8E  not  open  on  8unday  302 

8 142.  ^  ^ 

PLEADING  in  civil  actions 

Fact  not  in  issue  by,  how  tried  28  8  3. 

When  defendant  to  answer  33  8  31. 

Definition  of  37  8  46. 

Forms  and  rules  of  37  8  47. 

8ufficiency  of,  how  determined  37  847. 

What  allowed  37  8  48. 


PLEADING,  civil,— CbntinweJ. 

Filed,  and  copy  served  on  adverse partv 

37  8  48. 

What  complaint  to  contain  37  S  49. 
When  defendant  may  demur  37  S  50. 
Causes  of  demurrer  37  8  50. 
Grounds  of  demurrer  must  be  specified 

38  8  51. 

Defendant  may  demur  and  answer  > 

8  62. 
Demurrer  and  answer  not  filed  atFain^ 

time  38  8  62. 
Demurrer  first  disposed  of  38  S  52. 
Amendments  served  on  adverse  party 

38  8  53. 
Objections  to  complaint  by  answer . '^ 

S54.  . 

Failure  to  demur   or  answer,  w«Vf> 

what  38  8  55. 
What  answer  to  contain  38  S  56. 
Of  counter  claims  and  cross  demand< 

38  88  57,  58. 
What  defences  allowed  39  S  59. 
Replication,   if    answer   contain  nt-w 

matter  39  8  60. 
Irrelevant  matter  stricken  out  39  S  60 
By  whom  subscribed  and  verified  3y  5 

61. 
Admitting  instrument  sued  on  39  S  t'u' 
Verification  of,  exceptions  398  63. 
Affidavit  of  verification  39  S  63. 
Items  of  account  need  not  be  set  forth 

40  8  64. 

Adverse  party  entitled  to  copy  of  at- 

count,  when  40  8  64. 
Defective  account  amended,  when  4U^ 

64. 
How  irrelevant  matter  stricken  ont  4<' 

8  65. 
In   actions  to  recover  real  property. 

how  same  described  408  66. 
How  judgment  described  40  S  67. 
How  performance  of  conditions  pre 

cedent  stated  40  8  68. 

Private  statute,  how  pleaded  40869. 
For  libel  or  slander  40  88  70,  71. 
What  causes  of  action  may  be  nnite>: 

41  8  72. 

Material  allegations  not  coDtroyert^<i. 

admitted  41  8  73. 
Same,  definition  of  41  8  74. 
Filing  answer,  waives  demurrer  41 S  7  • 

Demurrer  overruled,  effect  41  S  75. 
Of  amendments  to  41  Ss  75,  76. 
New  facts  material,  how  presented  41 

8  75. 
Correction  of  mistakes  42  8  76. 
Time  to  file,  extended  when  and  hor 

42  8  76. 
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PLEADING,  civil,— Continued. 

Fictitious  names  Id,  when  allowed  42 
8  77. 

How  construed  42  S  78. 

Errors  not  substantial,  disregarded  42 
S79. 

Of  defective  title  in  153  S  579. 

To  forfeit  placer  mines  595  S  5. 

In  justices'  courts,  what  to  be  175  S 
688. 

Same,  when  to  be  in  writing  175  S  689. 

If  oral,  substance  entered  on  docket 
175  S  690. 

Complaint,  what  shall  state  175  S  691. 

Answer,  what  to  contain  175  S  692. 

Statement  in  answer,  equivalent  to  de- 
nial, when  175  S  693. 

When  original  account  exhibited  175  S 
694. 

Defendant  admits  genuineness  of  signa- 
ture, when  175  S  695. 

Either  party  may  object  to,  when  175 
S  696. 

Of  variance  between  proof  and  allega- 
tions J  76  S  697. 

When  may  be  amended  176  S  698. 

Questions  of  title  to  real  property  not 
raised  176S699. 

Rules  of,  in  district  court,  how  far  ap- 
plicable 182  S  724. 
See  Justice  of  the  Peace. 

PLEADING,  in  criminal  case 

In   district  court,   by  indictment  190 

S5. 
Forms  and  sufficiency  of  216  S  162. 
What,  on  part  of  territory  216  S  163. 
Judgment,  how  pleaded  217  S  173. 
Private  statute,   how   pleaded    217  S 

174. 
Counts  for  murder  and  manslaaghter, 

joined  218  S  184. 
Plea  of  •*  not  guilty,"  when    entered 

220  S  198. 

Time  to  plead  on  arraignment  221  S 
203. 

Demurrer  and  motion  to  set  aside  in- 
dictment 221  S  204. 

Causes  for  same  221  Ss  205,  206. 

Motion  to  be  in  writing,  what  to  state 

221  S  207. 

Motion  denied,  defendant  to  plead  221 

S208. 
Of  demurrer  to  indictment  222  S  211. 
Demurrer,  how  made  222  S  212. 
Effect  of  sustaining  same  222  S  213. 
Demurrer  overruled,  defendant  to  plead 

222  S  215. 

What  defects  waived,  by  failure  to 
demur  222  S  216. 


PLEADING,  cTimin&l— Continued. 

Kinds  of  pleas  to  indictment  222  8217. 

Plea  to  be  oral  and  entered  on  minutes 
222  S  218. 

Defendant  must  be  present  to  plead  to 
felony  222  8  219. 

Plea  may  be  withdrawn  and  other  sub- 
stituted 223  S  220. 

Plea  of  ••  not  guiltv,"  what  deemed  223 
8  221. 

Rules  of,  in  civil  actions  adopted  259  8 
455. 

In  probate  and  justices'  courts,  by  com- 
plaint 262  8  468. 

Wnat  complaint  must  specify  262  8 
469. 

By  whom  complaint  may  be  made  262 
8  470. 

Complaint  filed,  warrant  to  issue  262  8 
471. 

Defendant  must  be  present  in  person, 
on  trial  262  8  472. 

Time  to  plead  given  defendant  262  8 
474. 

Defendant  may  correct  name  in  com- 
plaint 262  8  476. 

Rights  of  defendant  in  262  8  477. 
8ee  Indictment. 

PLEADING  in  probate  courts 
On  demand  against  estates  352  8s  201 
—204. 

PLEDGE 
Redeemed  by  administrator  342  8  142. 

POISON 
Murder  by  273  8  21. 
To  produce  miscarriage  276  8  42. 
With  intent  to  murder  277  8  44. 
Put  in  spring  or  well  279  8  60. 
Prescribed  by  physician  305  S  154. 
To  be  labelled  when  sold  3o5  8  155. 
Administered  to  cattle  309  8  171. 

POLL  BOOK.    8ee  Election. 

P0LL8 
Opening  and  closing  462  8  11. 
8ee  Elections. 

POLLUTING  water  course  or  lake  303 
8  147. 

POOR,  Ch  50  p  534. 
County  commissioners  have  control  of 

535  8  1. 
Relative  to  support  535  8  2. 
Liability  of  relatives  535  8  3. 
When  county  to  care  for  535  8  4. 
County    commissioners    to   apprentice 

minor  pauper  535  8  5. 
County  to  care  for  non-resident  sick, 

when  536  8  6. 
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POOR,— Cbntifittcrf. 

Evidence  of  residence  of  536  S  7. 

Pauper  resident  of  other  county,  sent 
to  same  536  S  8. 

When  non-resident  not  entitled  to  re- 
lief 536  S  9. 

Work-house  may  be  provided  for  536 
S  10.  ^        ^ 

POOR  person 
May  prosecute  without  costs  150  S  563. 

POSSE  comitatus. 
Refusing  to  join  304  S  150. 

POSSESSION 
Of  premises  after  right  to  expires  165 

8s  647,  648. 
Of  real  estate,  what  deemed  actual  516 

Ss  5—7. 
Of  weapon  279  S  59;  304  S  149. 
Of  counterfeit  coin  288  S  90. 
Of  forged  notes  or  bills  289  S  93. 
Of  dies  for  counterfeiting  290  S  95. 
Of  counterfeit  gold  dust  291  S  100. 
Of  burglars'  tools  304  S  149. 

POST-OFFICE 

Summons  deposited  in,  when  35  S  41. 
POWER  of  attorney 

To  convey  real  estate  401  8  26. 

When  deemed  revoked  401  S  27. 

PRACTICE 

In  justices'  courts  182  S  724. 

In  action  to  forfeit  placer  mines  595 
8  5. 
PRELIMINARY  examination 

When  complaint  to  be  made  202  S  75. 

What  complaint  to  state  202  S  76. 

Warrant  issued  on  complaint  202  S  77. 

Sub|KBna8  issued  for  witnesses  2U3  S  79. 

Person  arrested,  taken  before  a  magis- 
trate 203  Ss  80—85. 

Bail,  when  allowed  203  Ss  81—83. 

Adjournment  of  trial  204  S  86. 

Recognizance  on  adjournment  204  S  86. 

Defendant  entitled  to  counsel  204  S  90. 

Legal  evidence  only  received  204  S  91. 

Witnesses  examined  in  presence  of  de- 
fendant 204  S  92. 

When  testimony  written  down  204 
8  92 

Defendant  may  make  statement  205 
8  93. 

Weight  given  to  statement  205  S  94. 

To  proceed  without  delay  205  S  95. 

When  defendant  committed  205  S  96. 

When  same  discharged  205  S  97. 

Amount  of  bail  endorsed  on  commit- 
ment 205  S  98. 

Witnesses  to  give  recognizance  205 
8  99. 


PRELIMINARY,— Omtinutti. 

Same,  to  give  sureties,  when  205  S 100 

Married  women  and  minors  to  give  re- 
cognizance, how  206  8  101. 

Witnesses  refusing  recognizance,  com- 
mitted 206  8  102. 

Examination  and  recognizance,  dispo- 
sition of  206  8  105. 

May  be  waived  by  defendant  207  S 
111. 

Duty  of  magistrate  in  such  207  S  111. 

Costs  of,  by  whom  paid  252  Ss  410, 411. 

PRINTER 
Affidavit  of  publication  35  S  43. 
See  Hates  of  Legal  PublieaHon. 

PRINTING 
Duty  of  auditor  as  to  public  537  Ss 

2—6. 
Rates  of  leeal  publications  600  Ss  1—3. 
Of  school  Taw  by  superintendent  B19 

8  2. 

See  Territorial  Auditor,  Supainttnd- 
ent  of  Public  Instruction,  Schoolt. 

PRIEST.    See  Clergymati. 

PRISONER 

For  debt,  how  discharged  48  Ss  107- 

1 15. 
When  may  apply  for  discharge  48  S 

113. 
Discharged,  exempt  from  re-arrest  4S 

8  114. 
Being  witness,  how  produced  128  Ss 

464—466. 
Inhumanitv  to  294  8  107. 
Rescue  and  escape  of  295  Ss  112— IIS. 
Aided  to  escape  294  Ss  114—117. 
Governor  may  oflfer  reward  for  313  J* 

190. 
When  civilly  dead  313  S  186. 
May  apply  for  writ  of  habeas  corpus 

487  8  1. 
When  t>o  be  discharged  on  writ  of  same 

489  S  18. 
When  held  on  same  489  8  20. 

See  JaiU  and  Prisoners, 

PRISONERS 

Territorial  Ch  65. 

Governor  to  make  contract  for  keeping 
of  661  81. 

Of  payment  for  keeping  of  565  S  2. 

Governor  may  contract  labor  of  565 
8  3. 

Provisions  for  clothing  for,  when  dis- 
charged 565  8  4. 

To  be  imprisoned  in  United  States  pen- 
iU-ntiary  566  S  5. 

See  Convicts. 
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PRIZE  ring 
Unlawful  to  keep  open  on  Sanday  302 
S  142. 

PROBATE  judge 
May  order  account  particularized,  when 

40  8  64. 
May  order  defendant  arrested,   when 

44  S  82. 
When  may  issue  attachment  54  S  137. 
May  grant  letters    of   administration 

317  Se  2-9;  318  S  13. 
Cannot  be  administrator  317  S  5. 
May  revoke  letters  of  administration 

317  S  8  ;  321  S  35. 
Qrant  of  letters  to  executor  318  S  10. 
To  Uke   bond  of  executor  318  S  12; 

319  S  17. 
Not  to  be  security  319  S  20. 
To  take  solvent  security  319  8  21. 
To  record  bonds  319  8  22. 
To   approve   or  reject  bonds  319  Ss 

23  24. 
To  record  letters  320  8  26. 
Damages  for  failing  to  record  320  S  27. 
May  order  new  bond  given  322  8  38 — 

41;  326  8  59. 
&Jay  permit  administrator    to   resign 

323  8  42. 
May  make  administrator  settle  323  8s 

49.60. 
Authority  in   partnership  estates  326 

g-    K<T  CO 

Appeal  from*  327  8  64 ;  367  88  283— 

2V)2. 
Judgment    by    against    administrator 

3&  Ss  66,  67. 
Same  against  heirs  329  88  68—71. 
Appointment  of  witnesses  by  332  8  77. 
Citations  by,  for  embezzlement  333  8s 

79—83 ;  370  8s  306.  307. 
Order  for  distribution  of  estate  336  S 

104 ;  338  Ss  124—127 ;  358  Ss  233— 

263. 
Order  possession  delivered  337  S  115. 
Citation  to  administrator  337  S   117; 

345  3  160;  371  8  313. 
Order  labor  performed  337  8  119. 
Order  payment  of  interest  338  8  121. 
May  order  money  loaned  338  S  123. 
Order  of  to  sell  estate  339  Ss   131— 

144;  344  88  154;   345  Ss  161,  162; 

348  8  183. 
May  continue  proceeding  339  8  133. 
Ordfer  redemption  of  mortgage  342  8 

142. 
Order  estate  reserved  345  8  163. 
Order  estate  re-sold  346  8  170. 
To  execute  deed,  when  346  8  171. 
Order  deed  executed,  when  346  8  172. 
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PROBATE,— Cbniinwd. 
Order  contract  performed  347  8  177. 
To  transmit  papers  on  appeal  347  8 

180. 
May  appoint  person  to  defend  348  8 

182. 
Jurisdiction  to  hear  suit  351  Ss  192, 

193. 
Of  demands  not  allowed  by  351  Ss  195, 

196. 
To  determine  demand  against  estate 

352  Ss  201—205. 
As  to  payment  of  costs  353  8  208. 
To  keep  abstract  of  judgments  353  8 

209. 
Same,  of  demands  353  Ss  210,  211. 
May  vacate  allowance  of  demand  354 

5  216. 

Settlement  of  administrator  with  355 

Ss  217—232. 
Settlement  of  estate  of  non-resident  363 

Ss  264—271. 
May  proceed  against  administrator  265 

6  272—282. 
Jurisdiction  of  368  8  292. 

May  appoint  public  administrator  369 

S293. 
Fees  of  p  423. 

Term  ofoffice  and  oath  of  440  8  37. 
Record  of,  open  for  inspection  440838. 
Compensation  and  fees  of  440  8  38. 
Not  to  be  county  treasurer  452  8  91. 
Power  to  enter  town  site  547  8  1. 
To  file  and  act  upon  bonds  of  county 

commissioners  568  8  1. 
See  OourUf  Probate. 

PROCEEDS 
Of  sale,  on  foreclosure  92  S  295. 
Of  sale,  in  partition  101  8  334. 
Same  of  unknown  person,  non-resident, 

etc.  103  S  349. 
Of  share  of  infants,  how  disposed  of 

103  8  354. 

PROCESS   ' 
Of  probate  courts,  served  by  sheriff  119 

8  419. 
Defacing  or  falsifying  293  8106. 
Obstructing  service  of  295  8  111. 
Receiving  prisoner  on  civil  296  8  116. 
Against  counties,  how  served  434  S  6. 

PROFESSIONAL  men 
To  obtain  license  585  8  1. 

PROMISSORY  notes.    See  BUU  •/  Ex- 
change and  PromxMory  NoUt. 

PROOF 
Of  service  of  summons  35  S  43. 
Of  publication  35  8  43. 
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PROOF,— Con  tinued. 
Of  service  by  publication  in  partition 

98  S  320. 
Of  mitigation  in  homicide  276  S  40. 
Prima  mcie,  in  embezzlement  288  S  81. 
In  forgery  290  Ss  96.  97. 
Of  overt  act,  in  conspiracy  297  S  123. 
Of  truth,  in  libel  301  S  139. 
Of  marriage,  in  bigamy  302  S  140. 
Of  liquors  deceitfully  obtained  305  S 

168. 
Of   acknowledgment   of   conveyances 

397  S  4. 

See  Evidence. 

PROPERTY 
In  possession  of  third  party,  belonging 

to  judgment  debtor  91  S  291. 
When  injuries  to,  a  nuisance  93  S  298. 
In  litigation,  being  surveyed  not  in- 
jured 95  S  308. 
Description  of  in  summons  in  partition 

97  b  318. 
When  sold  in  partition  99  S  324. 
How  described,  in  referees'  report  in 

partition  99  S  326. 
Ordered  sold,  undivided  interest  how 

set  off,  in  partition  100  S  331. 
Restitution  made  for,  on  appeal,  when 

108  S  378. 
Sale  of,  before  judgment,  in  attachment 

157  S  594. 
Replevied  and  concealed,  duty  of  officer 

173  S  683. 
Replevied,  how  kept  and  disposed  of 

173  S  684. 
Claimed  by  third  party,  proceeding  173 

S685. 
What,  liable  to  execution   issued  by 

justice  181  S  723. 
Offences  against  Ch  5  p  280;  Ch  6  p 

282. 
Malicious  mischief  to  Ch  12  p  309. 
What  liable  to  taxation  602  8  4. 

PROSECUTION 
In  name  of  territory  189  S  2. 

PROSPECTORS.    See  Mines  and  Prot- 
spectors. 

PROTEST 
Of  negotiable  instruments  386  Ss  3 — 6. 

PUBLIC  administrator  369  Ss  293—313. 
Appointment  of  369  3  293. 
Oath  and  bond  of  363  Ss  294—296. 
Removal  of  369  S  297. 
Compensation  of  369  S  298. 
Proceeding  against  369  S  299. 
Duty  of  369  Ss  300—303 ;  371  S  313. 
Appeal  from  order  relating  to  367  S 
283  ;  371,  Ss  309—311. 


PUBLICATION,  against  party  conceal- 
ing himself  34  S  40. 

Against  non-resident  34  S  40. 

Personal  service  out  of  territory,  equi\ 
alentto35S41. 

Order  of,  in  such  case  35  S  41. 

Proof  of  35  S  43. 

Of  summons  against  unknown  or  nuir 
resident  in  partition  97  S  318. 

In  partition  99  S  323 

In  writ  of  error  114  S  396. 


;^ 


PUBLICATION  in  probate  court 
By  administrator  of  resignation  32: 

42,  43. 
Of  appointment  of  administrator  'S:''\ 

For  sale  of  estate  344  S  156;  34' S^ 

161,  162. 
For  reservation  of  estate  345  S 163. 
Of  alias  ciUtion  355  Ss  223.  224. 
Of  final  settlement  of  esUte  356  S  2:i" 

357  S  231. 

PUBLIC  building.     See   County  Buil^'- 
ings. 

PUBLIC  domain 
Rights  of  settlers  upon  581  S  1- 
Declaration  of  settlement  upon  539  S 

2—6. 
Rights  of  possession  to,  hovr  determirj^i 

539  S  4. 

PUBLISHER  of  another's  letter  29'^  > 
129. 
Of  libel,  punished  301  S  139. 

PUBLIC  officer 
Where  tried  31  S  24. 
When  may  be  arrested  44  S  81. 
Not  examined  as  a  witness,  when  1> 
S  451. 

PUBLIC  printing  Ch  51  p  537. 
For  territory,  how  procured  537  S  1 
Auditor  to  invite  sealed  proposal  ^  • 

S2. 
Auditor  and  district  attorney  to  oj-^.. 

same  537  S  3. 
Auditor    to    furnish    contractor  wjts 

samples  537  S  4. 
Contractor,  how  paid  537  S  5. 
Proposals  may  be  rejected,  when  -v- 

S  6. 
Penalty  for  officer  being  interested  ■• 

S7. 

PURCHASER 

Refusing  to  pay  for  property  at  ei«u 

tion  sale  86  Ss  274,  275. 
Title  acquired  by,  at  execution  sale*"' 

S279. 
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PURCHASER.  —Gmiinued. 

Entitled  to  certificate  of  rale,  when  87 
Ss  278.  279. 

Evicted,  rights  against  jndgment  cred- 
itor 89  S  286. 

Administrator  to  take  note  of  336  S 
105. 

Deed  to.  hy  administrator  343  S  145 ; 
346  8s  171—173. 

Payment  of  judgment  by  344  Ss  154 — 
167. 

Administrator  can  not  be  346  S  168. 

If  diBtnbutee  359  S  239. 

PUPILS.    SeeSchooU. 


QUALIFICATIONS  of 
Bail  in  civil  actions  46  S  96. 
Sureties  in  replevin  50  S  122. 
Sureties  in  attachment  54  S  138. 
Voter  at  election  460  S  1. 

QUARRELLIKG.  disturbance  by  298  S 
131. 

QUARTZ 

Failing  to  pay  proceeds  to  owner  308 

S167. 
Sale  of.  by  administrator  339  S  134; 

348  S  183. 
Deemed  real  estate  348  S  183. 
Rights  of  persons  disco vermg  522  S  1. 
When  discoverer  may  record  same  522 

S2. 
Dimensions  of  claims  522  S  3. 
Rights  when  ledges  or  leads  cross  522 

§4. 
Discoverer  to  file  notice  and  specimen 

523  S  5. 
Penalty  for  destroying  stakes  of  claims 

523  8  6. 
Same,  to  pass  as  real  estate  523  S  8. 

See  Mintt. 

QUESTIONS 
Of  fact  not  at  issue,  how  tried  28  S  3. 
Of  law,  how  arises  64  S  188. 
Of  fact,  when  aripes  64  8  189. 
Of  law,  how  tried  64  S  190. 
Of  fact  at  issue,  how  tried  64  S  190. 

QUO  WARRANTO,  writ  of  105  Ss  359— 
365. 


R. 

RACE  grounds,  unlawful  to  keep  open 
on  Lord's  Day  519  S  1. 

RAFT,  liabibity  for  debte  61  S  66. 
See  Boats. 


RANCHMEN 
Not  to  use  stock  left  with,  without  con- 
sent 372  S  1. 

RAPE 
Defined  and  punished  277  S  46. 
Killing  in  attempting  273  S  21. 
By  administering  liquids  277  S  46. 
Assault  to  commit  279  S  56. 
Burglary  to  commit  281  Ss  69,  70. 

RATES  of  legal  publications  Ch  84  p  600. 
Fees  for  legal  advertisemeats  600  S  1. 
Evidence  of  publication  6(X)  S  2. 
Printer's  fees    paid   before  certificate 
furnished  600  S  3. 

REAL  ESTATE 

Actions  concerning,  where  tried  30  S 
23. 

Notice  of  suit  affecting  title  33  S  33. 

May  be  attached  55  S  14:;. 

When,  taken  on  execution  80  S  251. 

What,  liable  on  execution  82  S  258. 

Levied  on,  recorded  in  execution  book 
81  S  253. 

What,  exempt  from  execution  82  S  260. 

Notice  of  sale  of,  under  execution  86  S 
271. 

Sold  under  execution,  what  title  con- 
veyed 87  S  279. 

Sold,  subject  to  redemption  87  S  279. 

Certificate  of  sale  of,  under  execution 
87  S  279. 

Who  may  redeem  87  S  280. 

How  redeemed  88  Ss  281—284. 

Liability  for  balance  in  foreclosure  92 
S295. 

Interest  in,  how  determined  94  S  303. 

Who  may  bring  action  to  determine  in- 
terest 94  S  303. 

Costs  if  defendant  disclaim  94  S  304. 

Determination  of  plaintiff's  right  94  S 
305. 

Improvements  allowed  as  set-off,  when 
94  S  306. 

Right  to  survey  in  litigation  95  S  307. 

Oraer  for  survey,  in  such  case  95  S  308. 

Injury  by  parly  surveying  95  S  308. 

Possession  of  mortgaged,  not  to  pass 
without  foreclosure  95  S  309. 

Restraint  of  party  in  possea^ion,  during 
litigation  95  S  310. 

Right  of  purchaser  for  injury  to  95  S 
311. 

Alienation  not  to  prejudice  claimant, 
when  95  S  312. 

Evidence  of  title  not  admitted  in  jus- 
tices' courts  176  S  699. 

If  title  involved  cause  certified  to  dis- 
trict court  176  S  699. 
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HEAL  ESTATE,— Cbn/tnM«d 
What  coastnied  to  include  389  S  1. 
Term,  how  constraed  402  S  34. 
County  may  purchase  and  hold  433  S 1. 
Same,  may  sell  and  convey  433  S  1. 
Of  ward,  may  be  sold  when  483  S  10. 
Guardian  to  account  for  proceeds  of 

483  S  11. 
Limitation  of  actions  for  515  S  3. 
Presumption  of  posseroion  of  515  S  4. 
Rishts  of  persons  occupying  the  pub- 

He  domain  538  8  1. 
Declaration  or  deed  recorded  539  S  2. 
Nature  of  interest  of  owner  of  539  S  3. 
Rights  of  possession    determined    by 

local  law  539  S  4. 
Form  of  declaration  539  S  5. 
Muniment  of  title  to  be  recorded  539  S 

6. 
Records  to  be  received  as  evidence  540 

S7. 
Declaration  not  to  include  mines  540 

S8. 
Who  may  devise  555  S  1. 
Sale  of,  lor  taxes  611  Sh  31—37. 

REAL  estate  of  deceased  persons 
Conveyance  by  administrator  342  Ss 

138—183. 
Sale  of,  by  administrator  342  Ss  138— 

141. 
Sale  of.  to  pay  debts  343  Ss  14&— 150 ; 

345  Ss  161—169. 
Appraisal  of  345  Ss  164,  165 ;  359  S 

Public  sale  of,  where  made  346  S  167. 

Price  of  346  S  168. 

Deed  of,  to  purchaser  346  S  172;  347 

S173. 
Quartz  claims  considered  as  348  S  183. 
Payment  of  liens  on  350  S  184. 
Widow's  dower  paid  out  of  360  S  244. 
Descent  of363S  264. 
Appeal  from  order  relating  to  367  S 

283. 
REBATING 
Of  demand  against  estates  253  Ss  205, 

206. 

REBATEMENT 
Of  interest  in  attachment  55  S  139. 

RECEIPT  by  administrator  338  S  125. 
By  distributee  359  S  239. 

RECEIVER 
Appointment  of  62  S  189. 
When  appointed  62  S 189. 

RECOGNIZANCE,  criminal 
To  prevent  breach  of  pf  ace  193  S  23. 
Given,  party  discharged  193  S  24. 
Suit  on  193  S  26. 


RECOGNIZANCE.  criminal.-an&itud 
Taken  by  magi:<trate  in  another  coanty, 

when  203  8  80. 
Same,  delivered  to  officer  203  8  82. 
Taken  on  adjournment  204  S  86. 
Default  of,  party  giving  204  S  87. 
Proceedings  on  default  204  S  87. 
Of  witnesses  on  preliminary  ezamina- 

tion  206  S  99. 
Security  of  witnesses  on  205  S  100. 
Of  women  and  minors  206  S  101. 
Duty  of  magistrate  to  return  206  8 105. 
Of  forfeiture  of  206  S  106. 
Sureties,  how  discharged  from  206  S 

107. 
Defect  or  omissions  when  not  to  defeat 
•       206  S  108. 
When  deemed  forfeited  221  S  94. 
Duty  of  parties  and  witnesses,  on  chsnge 

of  venue  225  S  230. 
For  appearance,  how  given  227  8  244. 
What  officer  may  take  228  S  247. 
Certified  to  clerk  228  S  248 
When  sheriff  mav  Uke  228  S  250. 
When  and  how  forfeited  229  S  255. 
Action  against  sureties  upon  229  8256. 
Action  on,  when  not  defeated  229  S 

257 
Re  arrest,  not  to  affect  229  S  258. 
How  taken  in  open  court  257  S  443. 
How  taken  in  otiier  cases  257  S  443. 
What  property  bound  by  259  S  462. 
^  On  continuance  in  probate  and  justices' 

courts  264  S  496 
Certified  to  district  court  264  S  498. 
On  appeal  from  probate  or   justices' 

courts  264  3  604. 
Of  witnesses  on  appeal  265  S  506. 

RECOGNIZANCE,  civil 
By  appellant  in  probate  court  371  S 

310. 
Attorney,  not  to  give  for  accused  37^^ 

S14. 
RECORD 
What  to  contain  on  appeal  107  Sr  371. 

372. 
Judicial,  of  territory  or  U.  S.  bow 

proved  136  S  498. 
Of  foreign  country,  how  proved  137  S 

500. 
Copy  of  foreign  country,  when  evidence 

137  S  501. 
RECORDER.    See  County  Clerk, 

RECORDS 
Miscellaneous  provisions  as  to  136  Ss 

495_-502 
Inspection  of  when  granted  136  S  495 
Evidence  of,  contents,  when  admiasi 
ble  136  S  496. 
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RECORDS.— Cbntinwci. 
Of   judicial    proceedings,    of    foreign 

country  137  S  499. 
Embexzlement  of  284  S  79. 
Stealing  or  falsifying  293  8  106. 
Withheld  by  officer  294  S  108. 
Defacing  or  obliteratiug  303  S  148. 

RECORDS  of  probate  court 
Confirmation  of  administration  on  317 

S2. 
Bond  of  administration  on  319  Ss  22, 

23. 
Letters  of  administration  on  320  S  26. 
Inventory,  etc.,  on  333  Sa  87— -89. 
Books  for  complete  355  S  217. 
Transmitted  on  appeal  367  Ss  288 — 

290. 

RECORDS,  writings,  etc. 
Notice  to  produce  when  evidence  136  S 

495. 
When  evidence  of  contents  admitted 

136  8  496. 

If  altered,  explained  how  136  S  497. 
Judicial  of  territory  or  Unit-ed  States, 

how  proved  136  S  498. 
Of  courts  of  state  or  other  territory  137 

S  499. 
Of  foreign    country,  how  proved  137 

Ss  500,  501. 
Statutes  of  states,  etc.,  when  admitted 

137  S  502. 

Seal  of  court  or  public  officer,  how  im- 
pressed 137  S  503. 

Proof  of  customs,  etc.,  of  mining  dis- 
tricts 138  S  504. 

Inspections  and  surveys  of  mines  138 
505. 

REDEMPTION 
Real  estate  sold,  subject  to,  when  87  S 

279. 
Who  entitled  to  87  S  280. 
Time  in  which  to  redeem  88  Ss  281, 

282. 
Manner  of  88  Ss  284. 
Right  of  to  restrain  waste  89  S  285. 
By  administrator  342  Ss  142—144 
Of  lands  sold  for  Uzes  613  Ss  39,  40. 

RBDEMPTIONER 
Who  deemed  87  S  280. 
When  may  redeem  88  S  281. 
Manner  of  redemption  88  Ss  281 — 284. 
Right  of  to  restrain  waste  89  S  285. 
What  not  deemed  waete  89  8  285. 

REFEREE 
May  examine  defendant  or  garnishee, 

when  56  8  146. 
Appointed   to  examine  account  71  S 

221. 


REFEREE,— a>n«nii€d 

Parties  may  agree  to  a  reference  72  S 

222. 
May  try  issue  of  fact  by  law  72  S  222. 
Court  may  order  reference,  when  72  8 

223. 
Who  may  be  72  S  224. 
Must  be  sworn  72  S  224. 
Either  party  may  object  to  72  8  225. 
Qround  of  objections  to  72  $  225. 
Objections,  how  heard  and  disposed  of 

73  S  226. 
Findings  and  report  of  73  S  227. 
Exceptions  to  decision  of  73  S  228. 
Inquiry  by,  as  to  property  of  judgment 

debtor  90  Ss  287—291. 
Witnesses  before  on  inquiry  91  8  291. 
Order  by,  to  apply  property  of  judg- 
ment debtor  on  execution  91  8  292. 
What  deemed  contempt  towards  148  S 

531. 
Fees  of  148  8  552. 
All  to  meet,  a  majority  may  act  153  S 

577. 

REFEREE  in  partition 

Court  may  appoint  98  S  322. 

Proceediug  by  98  Ss  322—358. 

Report  of  99  Ss  323—326. 

Same,  to  whom  made  99  8  323. 

How  to  describe  property  99  S  326. 

Report  of,  when  confirmed  100  8  327. 

Same,  effect  of  when  confirmed  and  re- 
corded 100  8  327. 

How  paid  100  S  329. 

Proceeds  of  sale,  how  distributed  by 
101  8  334. 

To  take  security  for  unpaid  purchase- 
money  101  8  338. 

Not  to  purchase  at  sale  102  8  344. 

After  completing  sale,  to  report  102  S 
345. 

Report  of,  where  filed  102  8  345. 

To  execute  conveyances,  when  103  S 
346. 

Securities  taken,  names  of  parties  en- 
titled to  shares,  when  103  8  351. 

To  pay  shares  of  iniant  to  guardian  104 
S354. 

Single  referee  appointed,  power  of  104 
S  368. 

REFERENCE  to  arbitration  72  Ss  22, 
23. 

REGISTRATION 
Of  warrants  by  territorial  treasurer 
383  8  14. 

RELATIVES 
Incestuoos  marriagie  of  303  8  146. 
To  support  pauper  535  8  2. 
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RELINQUISHMENT  by  adminifltrator 
342  Sa  141—145. 

REMITITTUR 
Filing  of,  execution  to  issue  158  S  605. 

REMOVAL 
Of  officer  for  oppression  294  S  107. 
For  extortion  298  8  1 25. 
For  selling  office  298  S  127. 
For  embezzlement  284  S  80. 
For  bribery  292  Ss  103—105. 

RENT 
Received  by  administrator  337  S  114. 
Widow  paid  out  of  360  S  244. 

RENUNCIATION  by  adminstrator  318 
S9. 

REPAIRS  by  administrator  337  S  116. 

REPEAL 
Of  civil  practice  act  187  S  751. 
Of  criminal  practice  act  267  S  526. 
Of  criminal  laws  314  S  192. 
Of  general  laws  Ch  59  p  554. 

REPLEVIN 
Plaintiff  may  claim  delivery  49  S  116. 
Affidavit  for  same  49  S  117. 
Sberiff  to  take  property  from  defendant, 

when  49  S  1 18. 
Bond  of  plaintiff  49  S  119. 
On  approval  of  bond  sheriff  to  take 

possession  49  S  119. 
Defendant,  how  served  49  S  119. 
Exception  to  sureties  by  defendant  50 

S120. 
Justification  of  sureties  50  S 120. 
Responitibility  of  sheriff  for  sureties  50 

S120. 
Return  of  property  to  defendant  50  S 

121. 
Justification  of  defendant's  sureties  50 

S  122. 
Responsibility  of  sheriff  for  defeadant*s 

sureties  50  S  122. 
Qualihcation  of  sureties  50  S  123. 
Duty  and  power  of  sheriff  to  obtain 

possession  51  S  124. 
Possession,  to  whom  delivered  51    S 

125. 
Property  claimed  by  third  party,  pro- 
ceeding 51  S  126. 
Undertaking,  notice,  etc.,  filed  51  S 

127. 
In  justices'  courts,  affidavit  172  S  679. 
Undertaking  for  173  S  681. 
Return  of  properly  to  defendant  173  S 

682. 
Underteking  for  return  173  S  682. 
When  property  claimed  by  third  party 

173  S  665. 


REPLEVIN,— Continued. 

Return  of  order  and  affidavit  174  S 

686. 
Limitation  of  action  516  S  8. 

REPLICATION 

Part  of  pleadings  allowed  37  S  48. 
When  made  to  answer  containing  nev 

matter  39  S  60. 
Must  be  verified  39  S  63. 
Material  allegations  not  con^overted 

admitted  41  9  73. 
Effect  of  overruling  demurrer  to  41  S 

75. 

REPORT 
Of  referees  73  S  227. 
Of  referees  in  partition  99  Ss  323-326. 
Action  of  court  upon,  in  such  case  100 

S  327. 
Of  sale  by  referees  in  partition  102  S 

345. 
Auditor  to  make,  to  legislature  382  88. 
Territorial  treasurer  to  make  to  sjuk 

384  S  17. 
Of  county  commissioners  made  annaaUT 

43  S  29. 

REPORTER 
Of  supreme  court  637  S  1. 
Duties  of  637  S  2. 
To  publish  copy  of  reports  637  S  3. 
To  nave  exclusive  copyright  63784. 

REPORTS 

Of  opinions  of  supreme  court  637  S 1 
To  be  printed  and  bound  637  S  3. 

REPRESENTATIVE  diJ'tricts 
Territory  divided  into  561  S  1. 
See  Apportionment, 

RESCUES  and  escapes  295  Ss  112-U? 

See  Escape. 
RESERVOIR,  malicious  injury  to  310  S 

176. 

RESIDENCE 
One  year  necessary  for  divorce  458  S* 
Time  necessary  for  elector  460  S 1. 

RESIDENT 
Security  mnet  be  319  S  17. 
Administrator  must  be  317  S  8;  31? ^ 

13. 
When  surviving  partner  most  be  3.^- 

S54. 

RESIGNATION 
Of  administrator  323  Ss  42,  43 ;  328  ^ 
66. 

RESIGNATIONS 
Officers  elected  may  resign  487  831. 
To  whom  made  468  S  41. 
Of  legislators  507  S  1. 
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RESISTING 
Anofficer  295  Sill. 

RESOLUTIONS.     See  Joint  Besolutuma. 

RESPONDENT 
Who  is  107  S  368. 

Notified  on  appeal  from  probate  court 
117S411. 
RETURN  of  writ  of  habeas  corpua  488 
SIO. 
See  Summoni. 

REVENUE  Ch  85  p  600. 
Tax  for,  how  levied  600  S  1. 
Made  lien  against  property  assessed  600 

8  2 
What  property  liable  601  He  3,  4. 
Property,  how  listed  for  taxation  602 

S5. 
Merchants  and  traders,  how  assessed  602 

S6.  . 

Personal  property,  where    listed  and 

taxed  603  S  7. 
Property   held  by  agents,  how  listed 

603  8  8. 

Corporation  property  listed  and  taxed 

604  S  9. 

Valuation  of  property  in  taxation  604 

S  10. 
Credits  and  shares  in  corporations,  how 

taxed  604  S  11. 
Meaning  of  term  **  credits  "  604  S  12. 
Duty  ofasseMor  604  Sa  13—19. 
Same,  to  assess  all  property  in  district 

605  S  14. 

What  tax  list  to  contain  605  8  15. 
Assessor  to  administer  oath  605  8  16. 
Form  of  oath  605  8  16. 
Assessment  roll  delivered    to  county 

clerk  607  8  17. 
Oath  of  assessor  annexed  to  same  607 

3  18. 
Compensation  of  assessor  607  S  19. 
ButieM  of  County  Commiuioners  608  Ss 

20—23 
Same,  to  provide  assessors  with  blanks 

608  8  20. 
Shall  levy  requisite  taxes,  when  608 

S  21. 
Meet  to  correct  assessments  608,8  22. ... 
Shall  levy  dog  and  poor  tax' 608' 8  23.* 
Putiee  of  county  clerks  609  ^  24—27. 
Shall  make  out  tax  list  in  tabular  form 

609S24. 
To  make  entry  of  tax  list  and  attach 

warrant  610  8  25. 
To  make  abstract  of  assessment  roll  610 

S  26.  ^  .       , 

Error  in   name  of  peiwm  taxed,  cor- 
rected 610  8  27. 


REVENUE,— Cbn«inii«<f. 
Duty  of  Cbunty  Treaturer  610  Ss  28— 

47. 

Notice  to  tax-payer  and  mode  of  col- 
lection 610  8  28. 

Removal  of  tax-payer,  treasurer  to  col- 
lect, how  611  S  29. 

Sufficient  personal  property  not  found, 
duty  of  treasurer  611  S  30. 

Delinquent  lands  sold  for  taxes  611  S 

31. 
Notice  of  sale  of  lands  611  S  32. 
Hours  of  sale,  in  such  case  611  8  33. 
List  of  lands  sold,  filed  by  treasurer 

612  S  34 

Hieliest  bidder  at  sale,  who  is  612  S  35. 
Failure  to  pay  amount  of  bid  612  S  36. 
Certificate  delivered  to  purchaser  612 

S37. 
Same,  how  assignable  613  8  38. 
Redemption  of  real  estate  sold  for  taxes 

613  Ss  39,  40. 

Deed  made  to  purchaser,  when  613  S 
41. 

Form  of  deed  613  8  42. 

Wrongful  sale  of  lands  for  taxes  614  S 
43. 

Treasurer  to  render  accounts  and  pay 
over  money  614  S  44. 

Failing  to  do  same,  proceeding  615  S 
45. 

Treasurer,  ex-officio  collector  615  S  46. 

Property  seized  for  taxes,  sold  at  pub- 
lic sale  615  S  47. 

DutieB  of  assessors  for  year  1872  615  S 
48. 

REVENUE  districts 
Counties  to  be  divided  into  616  8  1. 
One  assessor  in  each  district  616  8  2. 
Notice  for  formation  of  616  8  3. 
Bond  and  oath  of  assessors  616  8  4. 

REVOCATION 

Of  power  of  attorney  401  S  27. 

Of  will  556  8  9. 
REVOCATION  of  letters  of  administrator 

By  finding  will  321  Ss  32,  33. 

By  marriage  321  S  34. 

By  becoming  incapable  321  8  35. 

Failing  to  give  bond  322  8s  40.  41. 

Failing  to  make  settlement  322  S  49 ; 
356  8  224. 

REWARD 
Offered  by  governor  313  8  190. 
For  estrays  and  lost  goods  475  8  17. 

RIGHT  of  way 

Of  ditch  company  413  8  29. 
Of  tunnel  company  414  8  34. 
See  Minei. 
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RIGHTS 
Enforcement  and  protection  of  28  S  I. 
Of  partieB  determined  by  iudement  62 

S180.  ^        ^ 

Of  parties  in  partition  98  S  320. 

RIGHTS  of  wate- 
Prior  appropriation  to  flovem  499  S  4. 
Riles  for  determining  oOO  S  11. 

RIOT 
Defined  and  ponished  300  S  135. 
Officer  to  prevent  300  S  138. 

RIOTOUS  assembly 
Duty  of  officer  to  disperse  192  S  16. 
Duty  of  governor,  if  force  of  county 
insufficient  192  8  17. 

RIVER 

Offences  committed  on,  where  tried  31 
S24. 

Obstructing  303  S  147. 
ROAD,  obstructing  punished  303  S  147 ; 

541  S  6. 

ROAD  districts.    See  Hoods  and  High- 
ways. 
ROADS  and  highways 
Damaged,  repaired  by  whom  540  S  1. 
Ditch  dug  across,   same  bridged    541 

S2. 
All  roads  declared  public  highways  541 

S  3 
Width  of  541  S  4. 

Fine  for  charging  illegal  toll  541  S  5. 
Penalty  for  obstructing  541  S  6. 
County  commisflioners  to  establish  road 

districts  542  S  1. 
Same,  to  appoint  supervisors  542  S  2. 
Road  tax  to  be  levied  542  S  3. 
Supervisors  to  make  list  of  residents 

542  S  4. 

Same,  to  report  labor  to  commissioners 

543  S  6. 

Same,  failing  to  perform  duties,  pen- 
alty 543  S  7. 

ROBBERY 
Defined  and  punished  282  S  71. 
Killing,  in  attempting  273  S  21. 
Person  attempting,  killed  275  S  32 
Assault  to  commit  279  S  56. 
Burglary  to  commit  281  Ss  67—70. 
Bringing  goods  to  territory  obtained 

by  283  S  77. 
Buying  goods  obtained  by  283  S  76. 

s. 

SALARY 
Of  district  attorney  379  S  5. 
Of  territorial  auditor  383  Ss  12, 13. 
Of  territorial  treasurer  384  8  19. 


SALE 

Of  perishable  property  attached  57  S 14S 

Of  property  attached  to  satisfy  judg- 
ment 57  S  150. 

On  execution,  notice  given  86  S  271. 

Made  without    notice,  penalty  86  S 
272. 

On  execution,  how  made  86  S  273. 

Purchaser  refusing  to  lake  property  N' 
S274. 

Proceeding  against  purchaser  87  S  275. 

Certificate  of  to  be  given  87  Ss  27T 
278. 

Of  real  property,  rights  of  parcb&se: 
87  S  279. 

Certificate  in  such  case  87  8  279. 

Subject  to  redemption,  when  87  S28(i. 

If  purchaser  evicted  after  89  S  286. 

On  foreclosure  of  mortgage  92  S  295 

To  cease  when  judgment  satisfied  95  > 
297. 

Of  property  in  partition  99  S  324. 

Proceeds  of.  in  partition,  how  applied 

101  Ss  332—354. 

How  made  in  partition  101  S  336. 
Order  of  court  for,  in  partition  101  '^ 

337. 
Made  known,  at  time  of,  in  parttion 

102  8  343. 

Referees  to  make  report  of  102  S  345. 
Proceeds    of,    belonging  to  nnkoown 
parties  103  8b  349,  3^. 

Of  share  of  infant  104  8  354. 

Of  chattels  under  mortgage  527  S  6. 

Of  goods  for  storage  544  8  1. 

Same,  title  vested  in  purchaser  545 SI 

Expenses  of,  how  paid  545  S  3. 

Of  forfeited  placer  mines  held  by  alieLf 

595  Ss  7,  8. 

Proceeds  of,  how  applied  596  S  9. 
Of  placer  mines  held  by  aliens,  void 

596  8  10. 

Of  lands  for  taxes  611  Ss  31—35. 

SALE  of  property  of  deceased  peTSOiu. 
Of  perishable  goods  336  Ss  105—109 

340  S  136. 
Of  personal  estate  336  Ss  110-113 

368  S  235 ;  363  8  267. 
Clerk  of  adminiatrator  at  333  SslH 

112. 
Bill.pf.  by  administrator  337  SsllS- 

U7k' 
Bound  by  lien  338  S  126. 
Application  of  proceeds  of  338  S  I2i 

343  Ss  148—152;  358  80  235-239. 
Supervision  of  by  court  339  S  131; 

345  8  163. 
Of  qaarts  claim  339  &  134. 135;  34' 

3  183. 
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8ALE, — Contiutied. 
When  to  be  public  S3fi  S  105  ;    340  S 

136;  346  Sb  166.  167. 
When  may  be  private  340  8  137. 
Of  real  estate  W  administrator  342  Se 

138—183  ;  359  S  240 ;  361  S  251. 
To  administrator  346  Se  168.  169. 
Court  may  order  new  346  S  170. 
Commission  on  356  8  225. 
Of  unclaimed  personal  property  361  S 

250. 
Appeal  from  order  concerning  367  8 

283. 

SATISFACTION 
Of  judgment,  entered  when  78  S  248. 
How  entered  78  S  248. 
Of  mortgage,  bow  entered  402  Ss  36, 

37. 
Certificate  of,  recorded  402  8  38. 

SCALES,  for  weighing  gold  308  8  166. 

SCHOOL  fund,  embezzlement  of  284  8 
80. 

Fines  to  be  paid  into  279  8  62;    287  8 
87. 

Fines  for  violating  Lord's  Day,  appro- 
priated to  319  8  5. 

Same,  for  violating  marriage  act  521  8 
12. 

Same,  for  violating  act  concerning  of- 
ficers   dealing  in    certain  secarities 
537  S  7. 
See  Schools. 

SCHOOL  revenue.    See  SehooU. 

SCHOOLS  Ch  88  p  618  8s  1—95. 
SuptrinUndeni  oj  FM\c  Instruction. 
Appointment  and  powers  of  618  8  1. 
Duties  of  619  8s  2.  3. 
Office,  where  kept — salary  620  8  4. 
Expenses  of  office  620  8  o. 
To   deliver  property  to  snccessor  620 

S6. 
Schools, — County  Treasurer. 
Duties  of  620  8  7. 
Schools. — County  Superintendents. 
Election — term  of  office  621  8  8. 
Oath  and  bond  621  S  8. 
Shall  apportion  school  moneys  621  8  9. 
General  powers  and  daties  of  621  8  10. 
Failing  to  make  correct  reports,  pen- 
alty 622  8  11. 
To  administer  oaths  622  8  12. 
To  appoint  school  trustees,  when  622  8 

13. 
Boundaries  of  school  districts  622  8  14. 
Salary  and  expenses  of  622  S  15. 
May  sppoint  deputy  622  8  16. 
Organization  of  new  and  changing  old 

diBtriets  623  8  17. 

95 


I 


SCHOOLS,— Continued. 

New  districts  entitled  to  moneys,  when 

623  Ss  18.  19. 

School  district  lying  in   more  than  on« 

coanty  623  8  20. 
Control  and  custody  of  school  property 

624  8  21. 

School  EUeiions  and  l\rustea. 
Election  of  trustees  and  district  clerk 

624  S  22. 
Terms  of  office  of  trustees  625  B  23. 
Organization  and  election  of  trustees  in 

new  districts  625  8  24. 
Hours  in  which  election  held  625  S  25. 
Duties  of  district  clerk  625  8  2i\. 
Duties  and  powers  of  trustees  625  8  27. 
Census  of  children  Uken  626  H  28. 
Of  supplies  and  expenses  627  S  20. 
Liability  of  trustees  627  H  30. 
Children  from  adjoining  diatricts  627  S 

31. 
Of  schools  627  8s  32—30. 

Who  admitted  to  attend  627  8  32. 

Instructions  in  627  H  33. 

Education  of  African  ohildren  627  H 

34. 
Sectarian  or  partisan  books  not  use<l 

628  8  35. 
Length  of  school  day  628  8  36. 
Pupils. 

Regulations  as  to  628  8  37.  '' 

Teacheri. 
To    make   report   to   superintsndentt 

when  628  8  38. 
Keep  school  register  and  sn force  oourse 

of  study  629  8  39. 
"School  mouth"  construed  629  8  40 
Power  of  teacher  629  8  4 1 . 
Daties  of  instruotion  by  630  8  42. 
Schcuol  Bevenus, 

Proceeds  of  sale  of  school  lands  630  H 

43. 
Taxes,  how  levied  and  set  apart  630  H 

44. 
Amount  of  tax  and  fines  reported  to 

coanty  superintendents  6^)0  8  45. 
Trustees  may  establish  high  schools  031 

8  46. 
District  Thxet. 
District  tax,  how  and  by  whom  raised 

631  8  47. 
Same,  how  collected  632  8  48. 
School  moneys,  apportionment  632  H 

49. 
Same,  how  used  633  8  00. 
District  not  entitled  to,  when  633  Sm 

51,  52. 

School  officer  to  deliver  records,  etc 
633  8  53. 
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SCHOO  h^,— Continued, 

Oath  of  school  officer  633  S  64. 

Same,  not  interested  in  contract  633  S 
65. 

Fines  under  act,  how  appropriated  633 
S  56. 

Abuse  of  teacher  by  parent,  etc. — pen- 
alty 634  S  57. 

Disturbing  public  school,  penalty  634 
S58. 

District  clerk  failing  to  take  census, 
penalty  634  S  69. 

Reference  of  disputes  634  S  60. 

•'  School  year  "  defined  634  S  1. 

Printing  and  binding,  how  executed 
and  paid  for  634  S  62. 

SCIRE  FACIAS 

In  setlliug  estates  366  S  229. 

SCRIP,  sale  of  by  administrator  339  S 

134. 
SEAL 

What  courts  shall  have  155  S  585. 

Who  to  keep  same  155  S  586. 

How  may  be  affixed  155  S  587. 

Counterfeiting  of  290  S  98. 

Of  probate  court  320  S  28 ;    369  S  295. 

To  letters  of  administration  320  Ss  29, 
30. 
SEARCH  warrant.    See  Warrant. 

SEAT  of  Government 
Act  locating  639  Ss  1—6. 

SECOND  in  duel,  a  witness  272  S  17. 

SECRETARY  of  territory 

Bond  of  district  attorney   filed  with 
379  S  2. 

Same  of  territorial  auditor,  approved 
by  384  S  22. 

May  re<}uire  same  increased  384  S  22. 

3ond  oi  territorial  treasurer  approved 
by  385  S  23. 

May  require  same  increased  385  S  23. 

Commissioner    of   deeds,  to  file  oath 
with  388  S  2. 

Certificate  of  incorporation  filed  with 
406  81. 

Abstract  of  elections  returned  to  466 
S29. 

When  to  send  for  returns  466  S  30. 

To  canvass  votes  for  delegate  466  S  29. 

Keeper  of  arsenal  to  file  bond  with 
562  S3. 

May  administer  oaths,  take  acknowl- 
edgments, etc.,  617  S  1. 

To  make  copies  of  laws,  when  617  S  2. 

To  countersign  and  affix  seal  to  com- 
missions 6l7  S  3. 

Evidence  of  certified  copies  by  618  S  4. 

if^eea  of  618  S  5. 


SECURITIES 
Taken  by  referees  on  sales  101  S  V>i. 
On  bond  of  executor  318  S  12;  319  S 

24 :  362  S  267. 
Qualification  of  319  Ss  17—20. 
If  insolvent  or  deed  322  Ss  36-41. 
Discharge  of  from  liability  322  S  39. 
Liability  of  322  S  39 ;  323  Ss  4d-4ii: 

328  &•  66,  67;  335  S  223 ;  363 S  267 
SuitP  against  323  Ss  47.  48 ;  365S  277. 

369  8  296. 
Of  bond  of  surviving  partner  325  Ss 

54.  65 ;  368  S  291. 
Judgment  against  328  Ss  66,  67;  l^ 

S  229;  359  S  241;  366  S  278. 
To  pay  for  goods  to  administrator  33t> 

S105. 
That  property  be  forthcoming  339  ? 

129 
That  legatee  will  refund  358  S  233. 
To  pay  money  to  administrator  360  S 

246. 

Of  bond  on  appeal  367  S  286. 
Of  public  administrator  369  S  294 ;  370 

S  301 ;  371  S  310. 

SECURITY 

Right  of  action  by  30  S  22. 

SELF  defence  275  Ss  32—34. 

SENTENCE,  of  imprisoment  313  8  \K 

SEPARATE  property,  of  married  wom»u 
28  S  7. 
Same  exempt  from  debts  of  hosbtnd 
521  S  1. 

SEPARATION 
Of  jury  after  retiring  68  S  206. 
Of  defendants  in  criminal  case  236  !^ 
301. 

SEQUESTRATION 
Of  goods  by  probate  court  366  S  282. 

SERVANT 
Punished  for  embezzlement  286  S  81 
Paid  by  administrator  351  S  84. 

SERVICE 
Of  summons,  by  whom  made  33  S  36 
On  a  corporation  31  S  36. 
On  a  minor  34  S  36. 
On  person  of  unsound  mind  34  S  36. 
Written  acknowledgment  of^  sofficieot 

34  S  38. 
Refusal  of  defendant  to  hear  writ  retd 

34  S  39. 
On  non-resident,  etc.,  how  made  34, 35 

Ss  40,  41. 
Personal,  out  of  territory,  equivalent 

to  publication  35  S  41. 
When,  deemed  complete  35  S  41. 


GEHEBAL  INDEX. 


706 


Service^ 


Sheriff. 


SERVICE.— a>n<mu«rf. 

When  part  of  defendants  served,  pro- 
ceed mg  35  S  42. 

Proof  of,  what  phall  be  35  S  43. 

*'ertificate  of,  if  not  by  publication  35 
S  44. 

From  time   of,  court  has  jurisdiction 

36  S  45. 
Of  subpoena,  bv  whom  made   127  Ss 

466,  457. 
On  administrator  347  S  176 ;  351  S  187  • 

352  S  199  ;  365  S  273. 
Waver  of.  by  administrator  352  S  200. 
By  publication  of  citation  355  8e  222 

2:i3. 
By  scire  facias  356  S  229.  ' 

SET-OFF 
In  suit  by  assignee  28  S  5.  \ 

To    negotiable     instrament     assiened 

28  8  5.  ^ 

Of  improvements  on  real  property  9i 

S  306. 
How  pleaded  38  S  56. 
Definition  of  38  £$e  57,  58. 
Verdict  on,  when  esublisbed  70  8  216. 
Judgment  given  for.  wh*n  77  S  23'>. 
How  pleaded  in  josticeB'  coons  175  8 

694. 
In  suit  of  administniior  ZTjI  6i  K'2 — 

194 
Trial  of  362  Sb  i?  ';— iJCrS. 
EsUte  allowed  ^^A  St  1>S  V^      Vr.  r 

232. 

^SETTLEMENT 
Of  county  trfca.= -r*:r   w^;i  ^.♦-.itr  v,it 

misKioD^rs  4-:»J  .*■  ?1 
Of  sheriff  v.ii:^   c^'-;>»t  w^ilk  *»'^',»t#«rt 
566  8  1. 

«ETTLEME3rr  -i^  's^j^'jz 
Of  deoed«at  ^>4  r>  l.  '^Z  l 
'bounty  wtftr*  =-i.'j*:  i. '  *  *g 
Administra.:,-:'?  i*.  _  i^r  v,  Ti-*r.*   ..J;   *w 

iSe  27:i— 1*^* . 
Of  parta€!rti_T  4jicin*  Vi^  *s»  ' .-  'ii 
Wb*:a   »d3t--i.--irt.'»'jr    a. --if;    2:.^-r>    i  >r 

S122L 

Hecon  fA  li'w  t.-^"  i/'  *jr  J  ^   J.  * 

When  dii'^Hniwrt  w    -    y*    '*  .„'/' 
<-)f  no«n-r%i\i  :»-!.'>  >-\  *>  :^".     Z' 


i:^ 


SHAH  p:«^d.ii£i 
SHAKE 


-.'.  >,<t     y^      ''     '     V 


>«    Vtfr  "  /  >(^ 


SHARE,— Cbtitmufrf. 
Of  infant  in  partition,  paid  xutirdliin 

104  8  354. 
Of  legat4)e  unclaimed  360  8m  247— :Mf), 
Of  descendants  302  S  236. 

SHEEP 
Altering  brand  of  284  H  78. 
Driven  off  range  2M7  H  87. 
Widow  allowed  335  H  102. 

SHERIFF 
To  servo  summons  33  H  \\\. 
How  to  servft  Humnrions  34  H  36 
Certificate  of  Wfrvico  by  35  H  43, 
To  (»xecute  order  of  arr^Nt  45  K  87, 
Defendant  may  Hurr<;nd<;r  U;  4^  H  1^; 
Return  of  order  of  «rf*5»»t  by  46  H  'M 
Exoneration  of  afUrr  arr^'tt  47  f*^  ifH 

—103. 
To  rhf'jiipi  for  mtm*sy  d>ff///»it>jd  m  >/»*! 

47  .S  W. 
To  i/av  d<;pOftit  J  fit//  ^y/Mft  47  H  K// 
Liar/iJjty  i//r  *iit4  4,\i*i  *A  pftM^/f**:f  47  ^ 

103. 
How  Uf  ^i(*ff*'M  writ  //f  4ri>/«*«y/f#  >.ff  f, 

270 
Lia'/.jjty  ^/f  U/f,d  M  bill  47  ^.  IM 

U  Ay  »V)  jy'/W*"  «*  V<  y/mA»t^/*^  .t,  /*■ 

>-  /  '.   « 
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SH  E  KI FF,— Ckmiinutd. 

>    Ilow  to  enforce  ezecntioa  from  J.' P. 

181 8  723. 
Fees  of  p  422. 

Briber)r  of.  puniBhed  293  Sb  104, 105. 
Falsifying  record  or  procesB  293  S  106. 
Oppressing  prisoner  294  8  107. 
obstructing  or  resisting  of  29*5  S  111. 
Saffering  prisoner  to  escape  295  Sb  114 

—118. 
Refusing  to  receive  prisoner  296  3  119. 
Extortion  by,  punisned  298  S  125. 
To  prevent  disturbance  of  peace  299  S 

132;  300  8  138. 
Failing  to  summon  jurors  299  8  130. 
To  arrest  soldier,  when  305  8  157. 
Refusing  to  suppress  riot  303  S  144. 
Cannot  be  security  319  S  20. 

Notice  on  administrator  by  329  S  70 ; 

352  8  199  ;  365  S  273. 
Term  of  office  and  bond  of  444  8  52. 
Condition  and  form  of  bond  445  8  53. 
To  appoint  under-sheriff  445  8  54. 
To  sell  land  of  decedent  361  8  251. 
May  appoint  deputies  445  8  55. 
Appointments  how  made  445  8  56. 

To  have  charge  of  jails  and  county 

prisoners  445  8  57. 
To  execute  all  process's    and  attend 

court  445  S  58. 
To  preserve  the  peace  445  8  59. 
To  deliver  property  of  county  to  suc- 
cessor 446  8  60. 
May  execute  process  received  before 

time  expires  446  8  61. 
Misconduct  of  deputy,  breach  of  bond 

of  446  8  62. 
Action  for    breach  of  bond,  against 

whom  prosecuted  446  8  63. 
Paper  to  be  served  on,  where  left  446  8 

64. 
Not  to  appear  or  advise  as  attorney  446 

8  65. 
'  Not  returning  process,  penalty  446  8 

66. 
Receiving  illegal  fees,  penalty  446  8 

67. 
When  coroner  to  discharge  duties  'of 

447  8  69. 
'•Coroner  to  serve  process  on,  when  447 

8  70. 
Prejudiced,  etc.,  coroner  to  act  448  8 

71. 
Not  to  be  county  treasurer  462  8  91. 
To  administer  oath  to  election  judge 

471  S  51. 
Not  to  buy  warrant  less  than  par  477 
'8  6. 
Custodian  of  jail  and  prisoners  601' 8  3. 


8H  ERIFF.— Gmrtnued. 
To  appoint  jailer  501  8  4. 
Penalty  for  defrauding  prisonen  501 

8  6. 
To  cause  election  to  fill  vacancy  60^ 

84. 
Limitation   of  action  on  hood  of  51  ^'> 

8  8. 
To  settle  with  county  comminioneff 

566  8  1. 
Duty  on  sale  of  forfeited  placer  nine 

595  8  1. 

SIGNATURE 
Made  by  mark,  how  witnessed  156  S 

592. 
By  mark,  how  made  544  81. 

8ISTER.  inheritance  by  361  S  252. 

SLANDER 
Pleadings  in  40  Ss  70. 71. 
Defence  in  41  8  71 
Limitation  of  actions  for  516  S  8. 

SMALL-POX.  inoculating  311  S 180. 

SOLDIER,  lianor  sold  to  305  S 156. 
Obtaining  liquor,  out  of  uniform  ^^ 
Ss  157,  158. 

SPECIFIC  legacy,  paid  first  358  S  234. 
Not  refunded  360  8  242. 
Not  sold  336  S  106. 

SPECIFIC  performance  by  adminiftntor 
Of  contract  for  conveyance  347  &  IW 

—182. 
Ordered  by  probate  court  347  S 177. 
Order  for,  when  set  aside  347  S  177. 
Petition  for  in  court  347  S  180. 

SPECIAL  laws 
To  locate  seat  of  government  639  & 

1—6. 
To  provide  for  redemption  of  debt  of 

Lewis  and  Clarke  640  Ss  1—8. 
To  authorize  commissioners  of  Miooal* 

county  to  levy  special  tax  641  Si  1 

For  relief  of  Missoula  county  641  ?* 

1—2. 
To  provide  pay  of  members  andoi^c^n 

etc..  of  legislative  assembly  641  Sc 

1—6. 
To  provide  compensation  to  Newtcc 
.     Dickenson  642  Se  1—3. 
Authorizing  George  Roff  to  establish 

toll  road.  etc.  643  Ss  1*2. 
To  provide  compensation  to  code  coic 

mission  644  Se  1—2. 
To  provide  cooopensation  to  Lonie  N^ 

Martry  644  Ss  1—3. 
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SPECIAL  lawB,— OwMnii^ 
To  provide  compeBsatioD  to  A.  M.  S. 

Carpenter  645  Ss  1—3. 
For  the  relief  of  W.  L.  Steele  645  Sb  1, 

2. 

SPIRITUOUS  liqaors.     See  Uquort. 

STABLE  keeper 
Use  of  stocK  by,  without  consent  372 
S2. 

STACK  of  hay  burned  281  S  67. 

STALLION 
Not  to  run  at  large  374  S  1. 

STATEMENT 
On  appeal,  what  to  contain  107  S  371. 
Notice  of.  given  opposite  party  107  S 

371. 
.Amendments  to,  how  filed  and  served 

1'j7  8  371. 
How  settled  107  S  371. 
When  deemed  waived  108  S  372. 
When  deemed  agreed  to  108  S  372. 
Parties  may  agree  to  108  S  372. 
Signed  by  parties  agreeing  to   108  S 

374. 
Copy  of  annexed  to  transcript  108  S 

375. 
On  confession  of  judgment  120  Ss  427, 

428. 
By  administrator  338  S  122 ;  355  S  218. 
Failing  to  make,  punished  355  S  223. 

STATISTICS,  Ch  89  p  635. 
Territorial  auditor  to  collect  635  S  1 
Certain  officers  to  aid  in  collecting  635 

S2. 
County  and  district  assessors  to  collect 

63->  S  3. 
Assessors  to  return  to  county  clerk  635 

3  4.  ■ 

County  clerk  to  return  to  auditor  635 

S4. 

STATUTES  of  frauds  Ch  16  p  391. 

Of  limitation^  Ch  41  p  514. 

.\ct  amending  an  act  concerning  limit- 
ations Ch  80  p  591. 
See  Construction  of  Statutes. 

STEALING.    See  Larceny. 
STOCK,   care  of,   by  administrator  337 
S18. 

STOCK,  blooded  Ch  90  p  636. 
Exemption  of,  from  taxation  ^^6  S  1. 
Pedigree  of,  furnished  assessor  636  S  2. 
See  Animals. 

STOCK  of  incorporations  ^  a  m 

Deemed  personal  property  408  S  lu. 
How  transferred  408  S  10. 


STOCKHOLDERS,  liability  of  408  8  12; 
See  Corporations. 

STOLEN  goods 

Buying  or  receiving  283  S  76. 
Bringing  into  territory  283  S  77. 

STOBAQE  and  commission 
Sale  of  goods  for  storage  charges  544 

SI. 
Sale  to  vest  title  in  purchaser  545  S  2. 
Balance  of  purchase  money  p^id  to 
owner  545  S  3. 

STOVE,  widow  allowed  335  S  102. 

STRAY.    See  Estrays  and  Lost  Goods 

STREAM 
Obstruction  of  303  S  147. 
Obstructing  fords  across  312  Ss  183. 
184. 

STREET,  obstructing  303  S  147. 

SUBORNATION  of  perjury  292  Ss  101. 

102. 
SUBPCENA 

What  may  require  127  S  454. 

For  what  may  be  issued  127  S  455. 

How  served  127  S  456. 

Who  may  serve  127  S  456. 

How  served,  if  witness  concealed  127 

S457. 
Person  served,  to  obey  128  S  459. 
Penalty  for  disobedience  of  128  Ss  461 

—463. 

SUBSTITUTION  of  parties.  See  FdHies. 
SUCCESSIVE  actions.  See  Actions,  avU. 

SUCCESSOR 
Docket  of  justice  deposited  with  183  8 

728. 
May  issue  execution  on  same   184  S 

729. 
Of  justice  of  the  peace  184  Ss  729,  730 
Superintendent  of  public  instruction  to 

deliver,  to  620  S  6. 

SUCCESSOR  in  office 

Withholding  records  from  294  S  108. 

SUCCESSOR  of  administrator 
\       Entitled  to  assets  323  S  46  ;  328  S  66. 
I       Failing  to  deliver   money  to   328   Sx 
!  67,  t>8. 

Notice  published  by  334  Ss  92,  93. 

SUIT 

On-  bond  of  administrator  319  S  18 . 
366  S  280 ;  369  S  296. 
I       By  administrator  323  S  47 ;  351  S  194  ; 
]  370  S  305. 

Prolate  court,  jurisdiction  of  351  S  192. 
I       CoKts  of  in  probate  court  353  S  208. 
Against  estate  351  S  192—194 ;  354  S 
213 ;  356  8  226. 
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SUMMONS 
Issaed  on  commencement  of  actions  32 

S28. 
Signed  and  directed  32  S  29. 
Under  seal  of  court  32  S  29. 
Wliat  shall  conUin  32  S  30. 
When  defendant  to  answer  33  S  31. 
^vhat  notice  inserted  therein  33  S  32. 
By  whom  served  33  8  34. 
Copy  of  complaint  served  with  33  S  34. 
Return  of,  how  made  33  S  34. 
How  executed  34  S  36. 
Issued  to  different  counties,  when  34 

S37. 
Written  acknowledgment  of  service  of, 

sufficient  34  S  39. 
Served  by  publication,  when  34  S  40. 
Order  of  puolication  of  35  S  40. 
Order  of  publication,  what  &hall  direct 

35  S  41. 
Of  personal  service  out  of  territory  35 

S41. 
When  service  complete  35  S  41. 
Serveil  on  part  of  defendants,  proceed- 
ing 35  S  42. 
Proof  of  service  35  S  43. 
Certificate  of  service  35  S  44. 
After  service,  jurisdiction  acquired  35 

S45. 
Voluntary  appearance  equivalent    to 

service  36  S  45. 
Order  of   arrest  may   accompany   45 

S  85 
Against  boat  60  S  109. 
How  served  60  S  169. 
Who  may  serve  in  such  case  60  S  170. 
In   partition  to   whom   directed  97  S 

317. 
Service  on  non  resident  or  unknown 

parties  98  S  318. 
Against   joint  debtor,   not  originally 

served  119  S  421. 
Affidavit  of  plaintiff  with,  when  119  S 

422. 
When  defendant  may  answer  119  S 

423. 
How  served  and  returned  119  S  421. 
In  unlawful  and  detainer  164  S  639. 
In  justices'  courts,  requisites  of  109  S 

662. 
Same,  when  returned  169  S  663. 
Same,  how  served  169  S  604. 
Same,  how  served  on  non-resident  in 

such  court  170  S  665. 
To  be  filled  up  bv  justice  184  S  731. 
Against  county,  now  served  434  S  6. 
To  forfeit  placer  mines  595  S  5. 

RUNDAY 
Games  on  prohibited  302  S  142. 


SUNDAY,— Cbn<intt«d. 

Gaming  houses  not  kept  open  302  S 
142. 
See  Lords  Day. 

SUPERINTENDENT  of  public  instm 
tion. 

SUPERINTENDENT,  county. 
See  Schools. 

SUPERSEDEAS,  in  settling  esUte  3^7 
S  287. 

SUPERVISOR  of  roads.    See  Boadiand 
Highways. 

SUPPLEMENTAL  pleadings 
Judgment  reviewed  by  82  S  253. 
New  parties  made  by  in  partition  ( ^ 
S322. 

SUPPORT  of  minor  child  360  S  243. 

SUPREME  court.     See  Court,  Suprmr 

SURRENDER  of  principal  by  baiU5.s 

90,  91. 
Of  letters  by  administrator  323  Ss  4. 

-44. 
Suit  commenced  after  same  323  S  4^. 

SURETIES 

Liable  to  principal,  when  29  8  15;  .^' 
S22. 

Affidavit,  on  UHdertaking  for  arrest  44 
S84. 

In  replevin  49  S  119. 

Shall  justify,  when  50  S  120. 

Qualification  and  justification  50  S  U'<> 

On  attachment  bond  54  S  13^. 

On  appeal  from  district  court  110  > 
381. 

Affidavit  of,  in  such  case  112  S  3^8. 

Respondent  may  object  to  112  S  3S''. 

On  appeal  from  probate  court  11?  '*^ 
414. 

Affidavit  on  bond  for  costs  149  8  56<' 

To  accompany  undertaking  with  affi- 
davit 157  S  593. 

Qualifications  of,  in  replevin  174S687 

On  appeal  from  justices'  courts  lSf>  ^ 
743. 

Affidavit  of,  in  such  case  185  S  743 

SURVEY 

Made,  to  set  apart  homestead  84  8  2M 

Expense  of.  in  su-'h  case  84  S  264. 

Of  land  in  litigation  95  S307. 

Costs  of,  in  partition  100  8  329. 

County  surveyor  to  make,  upon  appli- 
cation 450  S  401. 

Record  to  be  kept  of  454  S  102. 
See  County  Surveyor. 

SURGEON 
Witness  in  duel  272  S  17. 
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SURGEON.— Cbn<tnu€</. 
When  to  attend  inqnest  4508  86. 
To  obtain  license  585  S  1. 

SWINDLERS 
Offences  committed  by  Ch  11  p  306. 

SWINDLING 
By  fraudulent  conveyances  306  S  159 ; 

307  S  162. 
By  false  representations  306  S  160. 
By  false  pretences  307  S  161.  ^ 
By  false  weight  or  measure  307  S  163. 
By  removing  or  concealing  property 

307  Ss  164,  165. 
By  false  gold  weights  381  S  66. 
By  refusing  to  account  for  quartz  381 

8  67. 
By  certain  games  308  Ss  168,  169. 

SWINE,  widow  allowed  335  8  102. 
Not  to  run  at  large  Ch  93  p  638. 


T. 

TAVERN,  gaming  in  308  S  169. 

TAX.    See  Jievenue. 

TAX    collector.      See    Collector,    County 
Trecuurer, 

TAXES 
Of  deceased,  paid  350  S  184 
One  fourth,  paid  in  warrants  177  S  5. 
See  Lieentts,  JUvenue,  Schools. 

TEACHER.    See  SchooU. 

TELEGRAPH 
Company,  how  incorporated  414  S  35. 
Rights  of  company  414  S  35. 
Certificate  of  incorporation  filed  414  S 
36. 

TENANCY  in  common 
What  to  constitute  403  S  42. 

TENANT 
For  life,  waste  by  93  S  299. 
In  common,  waste  by  93  S  299. 
Action  by.  for  real  estate  94  S  303. 
In  common,  action  by  in  partition  97 

S313. 
Same,  summoned  in  partition  97  S  317. 
For'  less  than   ten  years,  in  partition 

100  S  328, 

For  life  or  years,  in  partition  102  S 

339. 
Holding  over  under  lease,  proceeding 

165  S  647. 
Nee  J  not  attorn  to  pass  rents,  etc.,  403 

S47. 
Attornment  of  to  stranger,  void  403  S 

48.  i 


TERMS  of  probate  court.    See  ProhaU 
Court, 

TERM  of  office  of  county  officers,  when 
to  commence  467  S  35. 

TERRITORIAL  auditor 
To  issue  warrant  for  reward  313  S  190. 
Receipt  for  legatee^  filed  with  360  S 

248. 
Warrant  issued  by,  to  legatee  360  S 

249. 
Duties  of  381  Ss  1—9. 
Office  at  seat  of  government  383  S  10. 
To  make  quarterly  report  of  expenses 

383  S  11. 
Salar3rof383S12. 

Additional  compensation  of  383  S  13. 
To  have  access  to  treasurer's  office  384 

S20. 
Authorised  to  administer  oaths,  when 

384  S  21 

Official  bond  of  384  S  22. 

To  draw  warrant  on  treasurer  477  S  1. 

Amount  of  warrants  drawn  for  477  S  3. 

To  make  estimate  of  revenue  477  S  7. 

To  report  same,  how  477  S  7. 

Not  to  issue  warrant  except  accordiifg 

to  law  478  S  9. 
Penalty  for  violating  law  47^  S  10. 
Not  to  deal  in  territorial  indebtedners 

530  Ss  1,  2. 
Duty  as  to  public  printing  537  Ss  2 — 4. 
Rejection  or  bids  lor  printing  by  53S  8 

6. 
Penal^  for  being  interested  in  contract 

for  538  S  7. 
To  collect  statistics  635  S  1. 
To  issue  duplicate  warrants  and  bonds, 

when  573  Ss  1,  2. 
Duty  in  issuing  same  574  Ss  3 — 6. 

TERRITORIAL  superintendent 

Appointment,  bond,  term  of  office  618 

SI. 
Reports  of  618  8  1. 
Duties  of  619  Ss  2,  3. 
Office,  where  kept  ^20  S  4. 
Expenses  of  office,  how  paid  620  S  5. 

See  Schools. 

TERRITORIAL  officers 

Elected  or  appointed  545  S  1. 
How  vacancy  filled  545  S  3. 
Appointed,  to  take  o^th  and  give  bond 

546  S  4. 
Oath  of  546  S  5. 

Superintendent,  bond  of  546  S  6. 
To  deliver  books,  etc.,  to  successors  646 

S7. 

TERRITORIAL  treasurer 
Oeneraldutiesof  382S9;  384  Se  14, 16. 


760 


GENERAL  INDEX. 


I\irr%torial, 


Timber. 


TERRITORIAL.-~CbnhniM<f. 

Office  at  seat  of  government  384  S  16. 
.  Quarterly  report  made  to  anditor  3S4  S 

17. 
To  receipt  for  money  paid  in  384  S  18. 
Compensation  of  384  S  19. 
To  have  access  to  auditor's  office  384  S 

20. 
Authority  to  administer  oaths  384  S  21. 
Official  hond  385  S  23. 
How  shall  pay  warrants  477  S  2. 
Not  to  deal  in  territonal  indebtedness 
.      630  Ss  1,2. 
Receipt  for  share  of  legatee  360  S  248. 
Warrant  for  legatee  orawn  on  360  S 

249 

TERRITORY  of  Montana 

All  prosecutions  in  name  of  189  S  2; 
216  S  161. 

Not  to  give  bond  for  costs  150  S  564. 
Divided  into  judicial  districts  160  S  618. 
Limitation  of  actions  on  part  of  517 

SIO. 
All  laid  out  roads  in,  public  highways 

541  S3. 
Debt  from  deceased  to  350  S  184. 
Share  of  legatee  paid  to,  when  360  Ss 

247—250. 
Proceeds  of  estate  paid  to,  when  361  S 

251. 

TESTIMONY 

How  perpetuated  133  S  486. 
Petition,  what  to  state  in  such  case  133 

S  487. 
Order  for  examination  of  witnesses  133 

S487. 
Parties  notified  133  S  487. 
Before  whom  depositions  taken  134  S 

488. 

Examination  of  witness  134  S  489. 
Deposition  subscribed  to  and  certified 

134  S  489. 
Deposition  and  proof  deemed  evidenc3 

134  S  490. 
When  such  depositions  used  on  trial 

134  S  491. 
Court  may  appoint  person  to  take  158 

S603. 
When  taken,  if  trial  postponed  158  S 

604. 
Of  witness    in    unlawful    entry    and 

detainer  164  S  642. 
On  inquest,  reduced  to  writing  449  S 

76. 

See  Evidence,  Depoeitions. 

TESTAMENTARY  letters.    See  LetUra 
TuiameTUary. 


TESTATOR 
Executor  of  317  Se  5—8;  318  S 16. 
Debt  due  to,  by  administrator  335  .^ 

100. 
Estate  of.  not  sold  336  S  109. 
Relinquishment  by  343  S  145. 
'  Contract  by,  performed  347  S 174;  U^ 

8  182. 
Defence  in  suit  against  351  S  194. 
Demand  by  executor  against  353  S  207. 

See  WiiU, 

THEATRE  not  open  on  Lord's  Dst  302 
S142;  519  SI. 

THEFT.    See  Larceny. 

THREAT 

Crime  committed  under  270  Ss  6—11 
Marrying  woman  under  278  S  52. 
To  extort  money  279  8  61 ;  298  8 128. 
To  influence  juror  297  S  121. 
Disturbing  peace  by  299  S  131. 

THREATENING  letter  298  S  128. 

THREATENED  offence 
Duty  of  magistrate  in  case  of  192  3 

21. 
Examination  of  parties  charged  vitlt 

193  S  23. 
Complaint  of  192  S  21. 
Recognizance  of  defendant  193  S  23. 
Discharge  of  defendant  on  bsil  193  S 

24. 
Commitment  of  defendant  193  S  24. 
Discharge  of  defendant  committed  193 

S25. 
Forfeiture  of  recognizance  193  S  26. 
Costs,  when  prosecution  malicious  193 

S27. 
Appeal  from  judgment  for  costs  193  S 

28. 
Duty  of  district  court  on  appeal  193  S 

29. 

THREE  CARD  MONTE  prohibited  3«>« 
S  168. 
Saloon,  where  played  308  S  169. 

THING  in  action 

Without  prejudice  to  set-off  28  S  5. 

THIRD  party 

Right  to  interplead  29  S  18. 

Claim  of,  in  replevin  51  S  126. 

Same,  in  attachment  57  S  149. 

Same,  in  replevin  before  justice  173  :^ 
685. 
TICKET,  circulating  as  money  311 S 181. 

TIMBER 
Action  for  trespass  upon  93  S  300. 
Setting  fire  to  310  Ss  178, 179. 
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TIME 
In  which  defendant  to  answer  33  S  31. 
In  which  defendant  may  demur  37  S 

50. 
In   which   execution  returnable  81  S 

253. 
May  be  enlarged  for  filing  statements 

and   amendments  on  ap{»eal    108  S 

373. 
Computation  of  on  service  of  papers 

153  S  578. 
Extension  of  may  be  granted  153  S 

TITLE 
Affected  by  reversal  of  judgment,  when 

116  S404 
To  real  property,  not  raised  in  justices' 
courts  176  S  *699. 

TOLL 

By  false  measure  307  S  163. 
Penalty  for  charging  illegal  307  S 163. 

TOLL  roads,  l.ridges,  ferries 
Not  to  be  incorporated  420  S  48. 

TOOLS  for  counterfeiting  290  S  96. 
Same,  to  be  destroyed  290  S  95. 
C'onveying  to  convict  295  S  115. 
Ui  burglar,  in  possession  of  304  S  149. 

TON.  legal  definition  of  552  S  2. 

TORT,  action  for,  where  tried  31  S  25. 

TORTURE,  murder  by  273  8  21. 

TOWNSHIP 

When,  new,  org^anized  436  S  18. 
When  boundaries  of  altered  436  S  19. 
Same,  or  new  formed,  secretary  of  ter- 
ritory notified  439  S  30. 

T<JWNSH1P  officer 
To  give  bond  456  S  108. 

TOWN  sites 

Who  may  enter  United  States  law  547 

S  1. 
Power  of  officers  entering  547  S  2. 
Survey  and  plat  to  be  made  547  S  3. 
Size  of  lots — survey  filed  548  S  4. 
Claimant  of  lots  to  file  statement  548 

S  6. 
Requisites  of  statement  548  S  6;  551  S 

20. 
Claimant  to  make  proof  and  pay  fees 

548  S  7. 
Number  of   lots  claimant    may  enter 

548  S  8. 
Authorities  to  make  deed  549  S  9. 
Fees  of  officer  making  deed  549  S  10. 
Proceedings  in  contested  ca<tes  549  S  11. 
Claimant  may  appeal  549  S  12. 
Deed  in  contested  cases  550  S  13. 

96 


TOWN,— amiint4«i. 
Money  deposited  upon  filing  statement 

560  S  14. 
Funds  to  defray  expenses,  how  raised 

550  S  15. 
Lots  not  claimed,  to  be  open  to  private 

entry  550  S  16. 
Books  of  entries  turned  over  551  S  17. 
Site  for  school  or  college  set  apart  551 

S18. 
R4ght  of  prior  occupant  551  S  19. 

TRADE,  if  offensive  303  8  147. 
Without  license,  punished  312  S  182. 

TRANSCRIPT 
Copy  furnished  appellate  court  109  S 

Of  record  in  writ  of  error  114  S  395. 

Same,  what  to  contain  114  8  396. 

On  appeal  from  probate  court  118  S 

115. 
Filing  of  in  district  court«  from  justices' 

docket  187  S  20. 
Evidence  of  entries  in  justices*  docket 

183  S  726. 
On  appeal  from  justices'  courts  186  S 

On  appeal  from  probate  court  367  Ss 

28«,  289. 
From  district  to  probate  court  368  S 

290. 

TREASURER.  SeeTerritonal  Trta$urer, 
Cuunty  Treaturer, 

TREES.    See  Tiinber,  Treyxiu. 

TRESPASS 
For  cutting  timber,  etc.  93  S  300. 
Of  animals  373  Ss  1—3. 
Limitation  of  action  for  516  S  8. 

TRIAL,  in  civil  action 
Of  fact  not  at  issue  in  pleadings  28  S  4. 
Place  of  30  S  23  ;  31  S  26. 
For  recovery  of  real  property  30  S  23. 
For  partition  of  real  property  30  S  23. 
For  foreclosure  of  mortgage  30  S  23. 
For  offence  committed  on  river,  lake, 

etc.  31  S  24. 
For  public  officer  31  8  24. 
Of  action  upon  contract  31  S  25. 
For  torts  31  S  25. 
In  other  cases  31  S  25. 
When  county  is  attached  for  judicial 

purposes  31  S  26. 
Change  of  place  of  31  S  27. 
Causes  for  same  31  S  27. 
Postponement  of,  how  obtained  65  S 

194. 
By  jury,  jury  how  drawn  65  S  195. 
Proceeding  of  67  S  202. 
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TRIAL,  civil  action, — Continued. 

Exceptions,   how  taken   daring  68  S 
203. 

Jury  may  view  property  or  place,  when 
08  S  204. 

Jury  conducted  to  view  same  68  S  204. 

Juror  too  sick  to  attend,  proceeding  68 
S205. 

Deliberations  of  jury  after  cause  sub- 
mitted 68  S  206 

After  cause  submitted,  jury  kept"  to- 
gether 68  S  206. 

What  papers  etc.,  jury  may  take  68  S 
207. 

Jurors  may  take  notes  of  testimony  68 
S207. 

Proceeding,  if  jury  disagree  68  S  208. 

Jurr  discnarged  before  verdict,  effect 
6S  S  209. 

During  absence  of  jury,  court  open  69 
210. 

Jury  may  bring  in  sealed  verdict,  when 
69  S  210. 

Jury  having  agreed,  brought  into  court 

69  S  211. 

How  verdict  declared  69  S  211. 

Verdict  informal  or  insufficient,  cor- 
rected 69  S  212. 

Verdict  received  and  recorded  69  S  213. 

When  verdict  complete  69  S  213. 

Whea  postponed  for  want  of  deposition 
133  S  485. 

Party  postponing,  consent  to  take  tes- 
timony 158  S  604. 

In  unlawful  entry  and  detainer  164  Ss 
640—653. 

In  actions  to  forfeit  placer  mines  495 
S5. 

TRIAL  by  court 
Parties  may  waive  trial  by  jury,  when 

70  S  219. 

Judgment  how  entered  71  S  220. 

Finding  of  facta  and  law,  separately 
stated  71  S  220. 

Finding  in  writing,  when  entered  71  S 
220. 

Appeal  from  71  S  220. 

Exceptions,  how  taken  71  S  220. 

Cause  submitted  upon  written  state- 
ment 71  8  220. 

Account  taken  by  reference  71  S  221. 

TRIAL  by  referee 
Parties  may  agree  to  reference  72  S  222. 
Reference  ordered,  when  72  S  223. 
Who  may  be  referee  72  S  224. 
Oath  of  referee  72  S  224. 
Either  party  may  object  to  referee  72 
S226. 


TRIAL  by  referee, — Contintied. 
Grounds  of  objection  to  referee  72  S 

225. 
Objections  to  referee,  how  disposed  r: 

73  S  226. 
When  referee  to  report  73  S  227 
Findings  by  referee  73  S  227. 
May  be  excepted  to  73  S  227. 

TRIAL,  new,  what  is  74  S  232. 
May  be  granted,  when  74  S  233. 
Causes  for  74  S  233. 
When  made  on  affidavit  75  S  234. 
Partv  moving  for,  to  give  notice  75  S 

235. 
What  notice  required  75  S  235. 
When  deemed  waived  75  S  235. 
What  notice  to  specify  75  S  235. 
What  statement  for,  to  contain  7f)  S 

235 
On   argument  for,   to  what  referem- 

made  76  S  235. 
Rule,  if  application  made  upon  affidaviti- 

76  S  235. 
When  application  for,  to  be  made  76  S 

236. 

TRIAL  in  probate  court  317  S  4;  370 S 

307. 
Of  demand  against  estates  352  Ss  201- 

20 1. 
Of  waste  by  administrator  365  S  274. 

See  Courts,  Probate. 

TRIAL  injustices'  courts 
In  district  court  how  far  applicable  U 
182  S  724. 
See  Justice  of  the  Peace. 

TRIAL  in  criminal  case 
Defects  of  indictment  on  222  S  216. 
Continuance  of  by  defendant  232 S  27t'. 
Same,  by  territory  232  S  271. 
Continuance,  when  not  allowed  233  S 

272. 
Case  set  for,  how  233  S  273. 
Time  allowed  defendant  to  prepare  for 

233  S  274. 
Issue  on,  how  tried  233  S  275. 
Qualifications  of  juror  233  S  270. 
Challenges  allowed   defendant  233  ^^ 

277. 
Challenges  allowed  terntory  233  S  21^ 
Disqualifications  of  juror  233  &  27i^ 

281. 
Juries,  how  formed  234  S  282. 
Challenges  on  234  S  283. 
Same,  to  the  panel  234  S  284. 
To  the  panel,  ho^v  made  234  S  ^S£ 
Causes  of  challenge  to  juror  234  S  28(- 
Court  to  try  challenge  234  S  287. 
Of  challenge  to  jurors  235  S  288. 
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TRIAL  in  criminal  caee, — Continued, 
Cballenge,  when  made  235  S  289. 
Challenge    allowed,  panel  how   filled 

236  S  290. 
For  felony,  defendant  must  be  present 

235  S  2i)l. 

Same,  in  other  cases,  unless  bond  given 

236  S  291. 

Manner  of  impanellirg  and  keeping 

jnry  236  S  292. 
Proceedings  same  as  in  civil  cases  235 

S293. 
For  treason,  evidence  235  S  294. 
For  conspiracy,  evidence  in  235  S  295. 
Same,  in  rape  235  S  296. 
Evidence  as  to  corporation  235  S  297. 
Party  injured  may  be  witness  236  S 

298. 
Experts  may  testify,  when  236  S  299. 
For  gaming,  competent  witness  236  S 

Defendants  jointly  indicted,  trial  separ- 
ated, when  236  S  301. 

Defendant  discharged,  when  236  Ss  302, 
303. 

May  be  continued,  when  236  S  304. 

Nolle  prosequi  entered,  when  236  S 
305. 

Order  in  same  236  S  306. 

Instructions  on  237  S  306. 

Where  reasonable  doubt,  defendant  ac- 
quitted 237  S  307. 
Same,  of  degree,  defendant  convicted  of 

lowest  237  S  307. 
Defendant  discharged  to  be  witness, 

when  237  S  308. 
Proceeding,   if  mistake    as    to  ofifence 

charged  237  S  309. 
Same,  lor  want  of  jurisdiction  237  S 

310. 
Jury   discharged  in  such  case   238   S 

311. 
Acquittal  or  conviction,  when  a  bar  238 

S312. 
Juror  having  knowledge  of  material 

fact  238  S  313. 
Jury  separating  admonished  238  S314. 
Same,  to  retire  in  charge  of  officer  238 

S315. 
Conviction  by  accomplice  238  S  316. 
Jury  discharged  by  court,  when  238  S 

317. 
Defendant  recommitted,  when   238  S 

318. 
Jury  to  view  place,  when  239  S  321. 
Same,  may  separate,  when  239  S  322. 
Expense  of  snosisting  jury  239  S  323. 
Juror  becoming  sick,  proceeding  239  S 

324. 


TRIAL  in  criminpl  cafe, — Covtimied. 

Charge  of  court  to  jury  239  S  325. 

Parties  may  present  charges  239  S  326. 

Exceptions,  how  taken  239  S  327. 

Sheriff  to  provide  jury  room  239  S  328. 

Jury  may  receive  additional  instruc- 
tions 239  S  329. 

Sick  juror,  after  case  submitted  239  S 
330. 

Jury  discharged,  new  trial,  when  240 
S331. 

Adjournment  of  court  while  jury  absent 

240  S  332. 

Verdict,  how  rendered  240  S  333. 
Jury  may  be  polled  240  S  334. 
Juror  falling  to  declare  dissent  240  S 

335. 
Verdict,  what  done  with  defendant  240 

S336. 
Exceptions  by  defendant  240  S  338. 
Exceptions  taken   by  territory  240  S 

337. 
Verdict  to  specify  degree  of  offence  241 

S  341. 
Same,  to  find  value  of  property,  when 

241  S  342. 

Same,  to  assess  punishment,  when  241 

S  343. 
When  jury  fail  to  assess  punishment 

241  S  344.  ' 
When  jury  make  erroneous  assessment 

241  Ss  345,  346. 
Court  may  reduce  punishment  241  S 

347. 
Of  insanity  in  capital  case  246  S  379. 
Of  pregnancy,  in  same  247  S  383. 
Of  appeal  in  supreme  court  250  S  401. 
Of  insane  person,  not  had  259  S  2<33. 
Of  insanity,  when  pleaded  259  S  464. 
To  proceed  if  defendant  found  sane  260 

S465. 
In  probate  and  justices'  courts,  by  jury 

263  S  480.     ^  ^^    ^ 
In  same,  by  court  263  S  480. 
Matters  of  law  decided  by  court  263  S 

485. 
When  jury  may  separate  263  S  486. 
Of  several  defendants  jointly  263  S  490. 
Postponement  of  264  S  496. 
Suspended,  when  offence  not  cognizable 

264  S  500. 

In  district  court  on  appeal  265  S  510. 
Place  of,  in  homicide  275  S  31. 

TRUSTEE 
Of  express  trust  28  S  6. 
May  sue  without  joining  cestui    que 

trust  28  S  6. 
Holding  money  etc ,  in  litigation,  to 
deposit  in  court,  when  61  S  178.   . 
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TRUSTE  Er-Oontinued. 
Sdcarity  of,  oq  appeal  to  district  ooart 
111  S  386. 

TRUSTEES 
Shall  represent  stock  held  in  corpora- 
tionit  410  Ss  19,  20. 

TRUSTEES  of  schools 
To  bold  school  elections  in  districts 

624  S  22. 
Term  of  office  of  625  S  23. 
Duties  and  powers  of  624  Ss  22--31. 

See  Schools. 

TRUST  deed 
Redeemed,  by  administrator  342  S  142. 
Sale  under,  postponed  343  S  143. 

TRUTH,  defence  in  libel  301  S  139. 

TUNNEL 
Company,  how  incorporated  414  S  33. 
Rights  of  way  of  same  414  S  34. 
Location,  to  oe  recorded  524  S  11. 

Amount  of  ground  allowed  pre  emptor 

524  S  12. 
Right  of  way  through  other  lodes  524 

§13. 
Amount  of  work  necessary  to  hold  524 

S14. 
Rights  of  pre-emptor.  for  ore  yard  524 

o  15. 

See  DUtriet  Records,  Mines, 


u. 

UN  ADMINISTERED,  goods.  See  Goods, 
Unadminisiertd. 

UNCLE,  inheritance  by  361  8  252. 

UNCOINED  gold  or  silver  290  8  99. 
Same,  in  possession  291  S  100. 

UNDERTAKING 
For  arrest  of  defendant  in  civil  action 

44  S  83. 
Filed  with  clerk  44  S  84  ;  46  S  94. 
In  action  to  recover  personal  property 

49  S  119 
Same,  filed  with  clerk  51  S  137. 
In  attachment,  on  part  of  plaintiff  54 

S138. 
In  same,  on  part  of  defendant  55  S  140. 
When  delivered  to  defendant  58  S  153. 
To  release  property  attached  58  S  155. 
On  appeal  from  district  court  110  S 

381;  112  S  389. 
Same,  where  filed  110  S  381. 
On  writ  of  error  114  Ss  394,  395 ;  115 

S400. 
When  to  » tay  execution  115  S  400. 
Form  ofll5S  401. 


UNDERTAKINa,-.Cbnimtie<2. 

When  new  parties  made  after  filing  115 
S402. 

On  appeal  from  probate  courts  117  S 
41^:  118  S  416. 

To  release  party  charged  with  con- 
tempt 145  S  536;  146  S  542. 

For  costs,  when  required  148  S  559. 
150  S  564. 

Affidavit  of  sureties  to  accompany  157 
S593. 

For  arrest  of  defendant,  in  civil  action 
in  J.  P.  court  170  S  667. 

For  attachment  in  same  court  172  S 
675. 

Condition  of  172  S  675. 

In  action  of  replevin,  on  part  of  plain- 
tiff 173  S  681. 

Of  defendant  for  return  of  propertv 

173  S  682. 

Qualification  of  sureties,   in  repleriQ 

174  S  687. 

In  appeal  from  justices' to  district  coort 

185  S  743. 
For  costs  in  justices'  courts  187  S  750. 

UNDER  SHERIFF,  sheriff  to  appoint 
445  S54. 

UNITED  STATES 

Debts  from  deceased  to  350  S  184. 
Treasury  notes  of  366  S  281. 
Troops  of  305  Ss  15^—158. 
Same,  buying  liquors  305  Ss  156—158 

UNITED  STATES  marshal 
To  canvass  votes  for  delegate  to  con- 
gress 466  S  29. 

UNKNOWN  party 

In  partition,  how  summoned  98  S  3 IS. 
In  same,  proof  of  rights  made  98  S  320. 

UNLAWFUL  assembly  299  S 132;  300  S 
134. 

UNSOUND  mind 
Person  of,  cannot  be  administrator  317 
S5;  321  S35. 

Disabilities  of  removed  347  S 177 ;  350 
S186. 
UTENSILS,  widow  allowed  335  S 102. 

USURPATION  of  office  or  franchise 
Action  for,  brought   by  district  sttor- 

ney  105  S  359. 
When  duty  of  same  to  bring  105  S  ^9. 
When  private  party  may  bring  105  S 

359. 
Governor  may  direct  district  attomer 

to  bring  105  S  369. 
What  district  attorney  may  state  in 

complaint  105  S  360. 
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USU  R  PA  TION,— Conttnverf. 
Defendant  may  be  arrested  and  held  to 

bail  105  S  360. 
What  judgment  may  be  rendered  106 

S361. 
Person  entitled  to  office,  may  take  106 

Se  362,  363, 
Action  may  settle  rights  of  all  parties 

106  S  3«4. 
If  defendant  guilty,  judgment  106  S 

3t>5. 
Defendant  maybe  fined  106  S  365; 

298  S  J24. 
Fine,  how  disposed  of  106  S  365. 

UNWHOLESOME  meat  or  drink  304  S 
151. 


VACANCY 
Of  offices  468  8  42. 
When  governor  may  fill  469  S  44. 
When  county  commissioner  may  fill 

469  S  45. 
In  legislature,  how  filled  507  Ss  2 — 5. 
In  county  office,  how  filled  545  S  2. 
In  territorial  office,  how  filled  545  S  3. 

VACATION,  power  of  clerk  of  probate 
court  in  317  S  1 ;  318  S  9 ;  319  Ss  17, 
21.  23. 
See  CUrk  of  Probate  Court. 

VARIANCE 
Between  proof  and  pleadings  in  justices' 
courts  176  S  697. 

VENIRE 
For  jury  in  probate  court  162  S  635. 
In   new   trial,  for  forcible  entry  and 

detainer  165  S  645. 
Officer  failing  to  issue  299  S  130. 
When  returned  to  clerk  501  S  3. 

VENUE,  in  civil  action 

Change  of,  when  allowed  31  S  27. 
Change  of,  in  justices'  courts  176  S  700. 
Change  from  probate  court  347  S  180. 

VENUE,  change  of,  in  criminM  case 
When  granted  defendant  223  S  225. 
Order  of,  when  (granted  224  S  226. 
^ot  allowed  until  after  indictment  224 

S226. 
When  territory  granted  224  S  227. 
Application  for,  by  territory  224  S  228. 
When  not  granted  224  S  229. 
Transcript  of  proceedings  on  224  8  230. 
Conviction  after,  procecniing  225  S  231. 
What  waived  by  trial  after  225  S  232. 
Older  (oTi  when  deemed  notice  225  S 

233. 


VENUE,  in  criminal  case, — Continued. 
When    notice  of   required,  and    how 

served  225  S  233. 
Penalty  for  neglect  by  clerk  226  S  234. 
In  case  of   several  defendants  225  S 

235. 
When  court  to  order  237  S  310. 

VERDICT  in  civil  action 
Jury  may  bring  in  sealed  69  S  210. 
Proceeding  after  agreed  upon  69  S  211. 
How  rendered  69  S  211. 
Informal  or  insufficient,  corrected  69  8 

212. 
To  be  recorded  69  8  213. 
When  complete  69  S  213. 
Is  general  or  special  69  8  214. 
General  or  special,  when  70  8  215. 
General  to  control  special,  when  70  8 

215. 
In  action  to  recover  money  70  8  216. 
In  action  to  recover  property  70  8  217. 
Received,  how  entered  70  8  218. 
When  may  be  vacated  74  8  233. 
Judgment  in  conformity  with  77  8  237. 
On  trial  for  real  property  94  8  305. 
In  forcible  entry  and  detainer  165  8 

646. 
Of  Jury  in  justices'  courts  180  8  714. 
Of  jury  at  inquest  449  8e  77,  78. 

VERDICT,  in  criminal  case 
How  rendered  240  8  333. 
Jury  may  be  polled  240  8  334. 
Duty  of  juror  being  polled  240  S  335. 
'*  Not  guilty,'*  defenaant  discharged  240 

8  336. 
"Guilty,"  defendant  committed  240  S 

336. 
To  specify  degree  of  offence  241  8  341. 
To  find  value  of  property,  when  241  8 

342. 
Assessment  of  punishment  241  Ss  343 

—346. 
When  court  may  reduce  punishment 

242  8  362. 
In  murder  273  8  21 ;  274  8  24. 
In  arson  in  first  degree  280  8  64. 

Rendered  by  corrupt  influences  297  8 
122. 

In  probate  and  justices'  courts  263  8 
487. 

How  rendered,  in  such  court  263  8486. 

When  one  defendant  guilty  and  dis- 
agreement as  to  others  263  8  490. 

FaiUng  to  find,  jury  discharged  263  8 
491. 

Assessing  punishment  263  8  492.    , 

VINOUS  liquors.    See  lAquars.  * 
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Violence, 


WarranU, 


VIOLENCE,  when  criminal  275  S  32; 
278  S  55  ;  282  S  71 ;  300  S  135. 

VOLUNTARY  manslaughter  defined  274 
S27. 


w. 

WAGER  at  unlawful  games  308  S  168. 

WAIVER 
Of  lien  holder  in  partition  98  S  319. 

WARD 

Guardian  ad  litem  for  364  Ss  268—271. 

Minor  may  choose  guardian,  when  481 
SI. 

Minor  not  choosing,  court  may  appoint 
451  8  2. 

Minor  having  property  guardian  ap- 
pointed 481  S  3. 

Guardian  to  prosecute  and  defend  for 
481  S  4. 

Minor  may  sue  by  next  friend  484  S 
13.         ^  ^ 

Minor  to  be  educated  484  S  14. 

Power  of  father  over,  in  will  484  8  17. 

Power  of  guardian  under  will  485  8 19. 
See  Ouarduin,  Infant. 

WARRANT,  in  civil  action 
Against  boat,  how  served  60  8  169. 
Wno  may  serve  in  such  case  60  8  170. 
Issued  to  legatee  360  8  249. 
For  contempt,  when  may  issue  145  Ss 

532,  633. 
Endorsement  on  same  145  8  534. 
Same,  how  executed  145  8  535. 
By  coroner,  for  arrest  449  Sa  80,  81. 
What  same  to  recite  450  8  82. 

WARRANT,  in  criminal  case 

Magistrate  to  issue,  on  complaint  202 
S77. 

What  to  command  202  8  77. 

On  complaint  of  threatened  offence  192 
8  22. 

On  commitment  for  same  193  8  24. 

Issued  on  indictment  214  8  158. 

Amount  of  bail  endorsed  on  214  8  159. 

To  arrest  defendant  from  another 
county  238  S  318. 

To  arrest  defendant  not  appearing  for 
judgment  244  8  364. 

On  judgment  of  death  246  8  374. 

By  governor,  after  inquisition  of  in- 
sanity 247  8  382. 

For  execution,  after  inquisition  of  preg- 
nancy 247  8  385. 

When  punishment  not  having  been 
executed  247  8  386. 

For  execution,  in  such  case  247  8  387. 


WARRANT,  criminal— Q)ii(iJttKd. 
For  search  256  8  430. 
What  same  to  conUin  256  S  431. 
Same,  by  whom  executed  256  8  433. 
Issued  by  magistrate,  need  not  be  ttakA 

257  8  442. 
To  arrest  fugitive  from  justice  258  S  447 
In  probate  and  justices*  courts  262  i^ 

471. 
Counterfeiting  of  287  8  88 
Counterfeiting  seals  to  290  8  98 

WARRANTS,  county 

Treasurer  to  make  entry  oi,  when  pre- 
sented 479  8  7. 

To  bear  interest  480  8  10. 

Not  to  bear  interest  638  8  I. 

Amount  of  taxes  paid  in  638  S  2. 

How  issued  to  creditors  of  county  639 
8  4. 

County  clerk  not  to  issue,  on  balance 
certificate  571  8  4. 

WARRANTS,  territorial 
When  issued  by  auditor  381  8  1. 
Record  of,  to  be  kept  381  8  2. 
Treasurer  to  register  383  S  14. 
List  of,  p>08ted  by  treasurer  384  8  15. 
Not  bought  or  sold  by  certain  officers 

630  Ss  1,  2. 
When  not  to  be  redeemed  531  S  3. 

See  Territorial  Auditor,   Terriiohal 
TVecuurer, 

WARRANTS,  territorial  Ch  26  p  476. 
Auditor  to  issue  477  S  1. 
How  paid  by  treasurer  477  S  2. 
In  what  amount  issued  477  8  3. 
Form  of  477  S  4. 

Received  for  taxes  and  licenses  477  S  5. 
Certain  officers  not  to  deal  in.  under 

par  477  S  6. 
To  draw  interest  477  S  8. 
Not  issued  except  hy  express  provisioB* 

of  law  478  8  9. 
Penalty  for  issuing  contrary  to  law  478 

8  8. 

See  Territorial  Auditor,   Tarritcrial 
Treasurer. 

WARRANTS,  territorial  Ch  71  p  673. 
Duty  of  auditor  issuing  573  S  1 
Duplicate  issued,  when  573  8  2. 
Bond  given  for  duplicate  573  S  3. 
Duty  of  auditor  issuing  duplicate  574 

8  4. 
Notice  of  words  "original,**  *'dupUoate" 

574  8  5. 
Rights  of  owner  of  original  574  S  6. 
When  duplicate  to  be  issued  574  8  7. 

See   Territ^mal  AttdUor,  Tarriiohal 
Treoiurer, 
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Warranty^ 


Wills. 


WARRANTY 

Lineal  and  collateral  abolished  403  S 
49. 
See  Conveyances  of  Realty. 

WASTE 

What  not  deemed  89  S  285. 

On  real  property,  who  liable  for  93  S 

299 
Who  may  bring  action  for  93  S  299. 
Administrator  removed  for  321  S  35. 
<  /Omplaint  against  administrator  for  322 

Sa  36,  37 ;  365  Ss  272—277. 
EsUte  to  be  saved  from  339  S 132 ;  369 

S300. 
Trial  of,  by  probate  court  365  S  274. 
Judgment  against  administrator  for  365 

Ss  275—277. 
Sait  on  bond  of  administrator  for  365 

S  277  ;  366  S  280. 
Of  gold  dust  by  administrator  366  S 

281. 
Officer  to  inform  public  administrator 

of  370  S  304. 
Limitation  of  action  for  516  S  8. 

WATER 

Poisoning  of  279  S  60. 
Polluting  303  S  147. 

WATER  course 

Obstructing  303  S  147. 

WATER  rights.     See  Irrigation,  Rights 
of  Water. 

WAXED  cards,  playing  with  308  S  169. 

WEAPON 

Fighting  duel  with  274  Ss  22.  23. 
Challenge  to  fight  with  277  S  43. 
Assault  with  deadly  279  S  57. 
Same,  having  in  possession  279  S  59. 
Drawing  or  exhibiting  279  S  62. 
Same,  by  officer  279  S  62. 
(>mveying  to  convict  295  S  115. 
Fighting  with  to  be  prevented  300  S 

138. 
Having  in  possession  with   an  intent 

304  8  149. 

WEARING  apparel  allowed  widow  335 

8  102. 
WEIGHTS 

Usine  false,  at  mill  307  S  163. 
Weighing  gold  dust  with  false  308  S 
166. 

WEIGHTS  and  measures 
Lawful  standard  of  552  S  1. 
Term  •*  ton*'  defined  552  S  2. 
Weights  of  a  bushel  552  S  3. 
Doty  of  county  commissioners  concern- 
ing 552  S  4. 
(Compared  with  standards  552  S  5. 


WEIGHTS,— an/int/cd 
Appointment  of  inspector  553  S  6. 
Fees  of  inspector  553  S  7. 
Duties  of  inspector  553  S  8. 
Penalty  for  using  other  standard  553  S 

9. 
Duty  of  inspector  when   act  violated 

553  S  10. 
Appropriation  of  fines  under  act  553  S 

11. 

WELL,  poisoning  of  279  S  60. 

WIDOW 
Right  to  homestead  85  S  268. 
Property  reserved  for  332  Ss  73—75  ; 

339  Ss  128—130. 
Property  allowed  to  335  S  102 ;  359  S 

240. 
Portion   of,  paid  336  Ss  103.  104 ;   360 

S  244. 
Not  to  give  bond  to  refund  358  S  233. 
Failure  of  administrator  to  pay  359  S 

241. 
Real  estate  delivered  to  360  S  245. 
Inheritance,  subject  to  dower  of  361  8 

252. 
Appeal  from  order  relating  to  367  S 

283. 

WIFE 
Not  witness  against  husband,  exception 

125  S  447. 
Cannot  be  administratrix  317  S  5;  321 

S34. 
Of  administration  by  317  S  0. 
Inheritance  by  361  Ss  252-254. 
Non-resident,  need  not  join  in  convey- 
ance 404  S  52. 
Maintenance  of.  in  divorce  458  S  6. 
May  prosecute  divorce  without  costs, 

when  459  S  7. 
When  not  guiltv  of  crime  270  S  6. 
When  husDand  punished  for  crime  of 

270  S  7. 
Marriage  of,  proved  in  bigamy  302  S 

140. 
Uomarried  man,  marrying  302  S  141. 

See    HtLshand   and    T^tfe,   Married 
Woman. 

WILL 

Executor  appointed  by  318  Ss  10,  11. 

Contest  of  318  Ss  13—15. 

Letters  revoked  by  finding  -^21  Ss  32, 
33 

If  debtor  executor  of  335  S  101. 
Sale  of  real  estate  under  342  S  138. 
Of  non-resident  363  S  264. 

WILLS,  Ch  60  p  554. 

Who  mav  devise  estates  555  S  1. 
Devise  of  lands  how  construed  555  S  2. 
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Willf, 


WitncBBeB. 


WI LLS  -^Continued. 
Of  estate  acquired  after  will  made  556 

S3. 
Who  may  beqneath  personal  estate  556 

S  4. 
How  made  and  executed  556  S  5. 
Validity  of  nuncupative  or  unwritten 

556  JS  6. 

When  share  saved  to  witness  556  Se  7, 

8 
Manner  of  revoking  556  S  9. 
Duty  of  custodian  of  556  S  10. 
Executor  to  present  for  probate  557  S 

11.. 
Penalty  for  violating  two  preceding 

sections  557  S  12. 
Custodian  refusing  to  deliver  557  S  13. 
Notice  of  orobate  of  557  8  14. 
When  prooate  of  granted  557  S  15. 
Proof  in  absence  of  attesting  witnesses 

557  S  16. 

Not  effectual  unless  probated  557  S  17. 
Made  out  of  territory,  how   admitted 

558  S  18. 

Notice  of  hearing  in  such  case  558  S  19. 
If  allowed,  filed  and  recorded  558  8  20. 
Of  letters  testamentary  on  foreign  553 

S  21. 
Share  of  child  born  after  making  558 

S  22. 
Share  of  child  unintentionally  omitted 

558  S  23. 
Provision  for  child  omitted,  how  made 

558  S  24. 
Issue  of  deceased  legatee   to  receive 

share  559  S  25. 
Liability  of  estate  of  testator  559  S  26. 
Provisions  of,  to  be  followed  559  S  27. 
Provisions    of,  not  su^cient   to    pay 

debts — proceeding  559  S  28. 
Liability  of  devisee  and  legatee  559  S 

29. 
Estate  liable  for  debts,  may  be  retained 

by  executor  559  8  30. 
Devisee  or  legatee  holding  subject  to 

liability,  to  contribute  5#  8  31 . 
Insolvency  of  legatee,  liability  560  8  32. 
Amount  of  liability  settled  by  decree 

560  S  33. 
Wills  probated,  how  made  evidence  560 

8  34. 
Attested  copy  recorded  in  register  of 

deeds  560  8  35. 
Term  "  executor  "  construed  660  8  36. 

WINE 
Sold,  near  camp  meetine  300  S  137. 
Sold,  to  Indians  or  half-breeds  303  8 

145. 
Adulteration  of,  punished  304  8  152. 


WINE,— Cbn««wrf. 
Sold  to  soldiers  ZO^  Se  156—158. 
Obtained  by  soldier  deceitfallv  305  ^ 
157,  158. 

WITNESS 

May  be  examined  for  or  against  party 

charged  with  contempt  145  S  538. 
Required  to  signature  made  by  mark 

156  S  592. 
In  unlawful  entry  and  detainer  164  Sc* 

641.642. 
Subpoenaed  in  such  case  and  failing  Ui 

attend,  penalty  166  8  649. 
To  execution  of  conveyance  398  Ss  10- 

12. 
Fees  of  p  422. 

May  be  subpcBuaed  on  inquest  448  S  74 
Form  of  oath  of  at  inquest  448  S  75. 
To  wills  556  Ss  5,  7.  8 ;  557  S  16. 

WITNESSES  in  civil  actions 

To  attend  before  judge  or  referee  cor. 

cerning  property  ofjudgment  debtor 

when  91  S  291. 
In  garnishment,  punished  for  disobedi 

ence  91  8  294. 
Who  may  be  124  8  443. 
Credibility  of,  how  shown  124  S  443. 
Religious  belief  or  interest,  not  to  dif 

qualify  124  8  444. 
When  representative  of  deceased  per 

son  is  party  125  8  445. 
Persons  disqualified  to  be  125  8  446. 
Husband  not  to  be,  for  or  against  vil«, 

Axceptions  125  8  447. 
Wife  not  to  be,  for  or  against  hosbaod, 

exceptions  125  8  447. 
Attorney  or  counsellor  not  to  be  agaiMi 

client  125  8  448. 
Clergyman  or  priest,  disqualified,  vben 

1^  8  449. 
Physician  or  surgeon  disqualifiad.vbeD 

125  S  450, 
Public  officer  disqualified,  when  125  S 

451. 
When  judge  or  juror  may  be  126  S452 
Interpreter  when  allowed  126  S  453. 
Attendance  of,  etc.  127  8  454;  129  S 

468. 
Subpoena,  what  may  require  127S4f^ 
Attendance  oat  of  county  127  S  454. 
SubpoBua  for,  what  to  contain  and  re- 
quire 127  8  455. 
Subpoena,  how  served  127  S  456. 
Witness  concealed,  sabposna,  how  wrv^* 

127  8  457. 
Witness  in  court  may  be  required  ^ 

testify  128  8  458. 
Duty  of,  when  duly  eabpoBnara  128  S 

469. 
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WITNESSES,  civil  action,— Continued. 

Doty  and  rights  of,  on  stand  128  S460. 

What  questions,  required  to  answer  128 
S460. 

Disobedience  ofsubpona.how  punished 
128  S  461. 

Liability  of,  to  party,  for  disobedience 
128  S  462. 

Failing  to  obey  subpoena,  may  be  ar- 
rested 128  S  463. 

Imprisoned  for  felony,  how  examined 

128  S  464. 

Order  for  examination  of  same,  how 
made  128  Ss  464.  465. 

If  imprisoned,  not  for  felony,  how  ex- 
amined 129  S  466. 

Privileged  from  arrest,  when  129  S  467. 

Liability  of  officer  arresting  witness 

129  S  468. 

Examination  of  parties  as  129  S  469 ; 

130  S  472. 

Examined  at  instance  of  adverse  party 

129  S  470. 
Testimony  of  adverse  party  may  be  re- 
butted 130  S  471. 
Refusal  of  adverse  party  to  testify  130 

S  472. 
Depositions  of,  taken  in  territory  130 

§  477 ;  132  S  480. 
Depositions,  taken  out  of  territory  132 

S  481 ;  133  S  485. 
Proceedings  to  perpetuate  testimony  of 

133  S  486 ;  134  S  491. 
What  officers  may  administer  oaths,  etc., 

to  135  S  492;  617  SI. 
How  sworn  136  S  493. 
May  affirm  135  S  494. 
'    Form  of  affirmation  135  S  492. 
In  probate  court  352  S  201. 
At  inventory  of  estate  324  S  51. 
At  examining  papers  of  deceased  332 

Ss  77,  78. 
Pay  of  334  S  88. 
Administrator  can  be  335  S  97. 
Of  service  on  administrator  by  352  S 

S  199 ;  365  S  273. 

WITNESSES  in  criminal  case 
•  Qtk  complaint  of  offence  threatened  192 
S21. 

M^gistrftte  to  issue  subpoenas  for  203  S  79. 

Same,  to  cause,  summoned  203  S  82. 

Examined  in  presence  of  defendant  204 
S  92. 

Testimony  on  preliminary  examina- 
tion 205  S  92. 

Recognizance  of,  in  such  case  205  S  99. 

Sureties  of  on  recognizance  205  S  100. 

Recognizance  of  married  women  and 
minors  206  S  101. 
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WITNESSES,  criminal,— CbnttfiMtt?. 
Refusing  to  be  recognized,  committed 

206  S  102. 
Excluded,  when  defendant  desires  207 

Ss  109—113. 
Grand  juror  when  may  be  made  211  S 

128. 
Same,  when  not  to  be  211  S  129. 
Subpoena  for,  before  grand  jury  212  S 

136. 
Failing  to  obey  subpoena  in  such  case 

212  S  137. 
Refusing  to  testify  before  grand  jury 

212  S  138. 
Proceeding  by  court  in  such  case  212 

S139. 

WITNESSES  in  criminal  case 

Refusing  to  testify,  not  discharged  212 
S140. 

Names  of,  endorsed  on  indictment  214 
S157. 

Other,  subpoenaed,  when  214  S  157. 

Recognizea,  to  attend  on  change  of 
venue  225  S  230. 

Manner  of  procuring  testimony  of  235 
S293. 

Injured  person  competent  236  S  298 ; 
271  S  1 1. 

Expert,  when  admissible  as  236  S  299. 

Competency  of  on  indictment  for  gam- 
ing 236  S  300. 

On  inquisition  of  insanity  246  S  380. 

Subpoena  in  such  case  246  S  380. 

On  trial  of  insanity  of  defendant  248  S 
392. 

Costs  allowed  for,  when  252  S  415. 

To  attend  until  discharged  252  S  416. 

For  territory,  oath  of  fees  by  253  S  422. 

Subpoenas  on,  how  served  254  S  423. 

Punishment  for  disobedience  of  sub- 
poena 254  S  424. 

To  attend  from  any  part  of  territory 
254  S  425. 

Fees  of  254  S  425. 

Accused  entitled  to  process  for  254  8  426. 

Not  necessary  to  tender  fees  254  S  427. 

Depositions  of,  how  taken  254  S  418. 

Same,  for  defendant  in  certain  cases 
254  S  429. 

In  probate  and  justices'  courts  264  S  499. 

Recognizance  of,  on  appeals  from  same 
26o  S  506. 

On  continuance,  notified  265  S  514. 

Competency  of  271  S  14. 

Defendant  may  testify  271  S  15. 

May  affirm  272  S  16. 

In  duels  272  S  17. 

Jury,  judges  of  credibility  of  271  Ss  14, 
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WITNESSES,  criminal,— Omiinuerf. 
In  forgery  or  counterfeiting  290  S  97. 
Perjury  of  292  Ss  101, 102. 
In  case  liquor  deceitfully  obtained  305 
S168. 
WOOD,  burning  of  289  S  67. 
Maliciously  injuring  or  destroying  310 

S175. 
Setting  fire  to  310  Ss  178,  179. 
WORDS 
Used   in  civil  practice  act,  how  con- 
strued 156  S  592. 
••Persons,"  what  to  include  258  S  454. 
In  civil  practice  act,  adopted  in  crimi- 
nal 259  S  455. 
To  have  common  signification — excep- 
tion 389  S  1. 
*•  Grant,  bargain,  and  sell/*  construed 
404  S  50. 

See  Construction  of  Statutes. 
WORK,  by  administrator  337  S  118. 
WORK-HOUSE.     See  Poor. 
WOUNDING,  in  duel  274  S  23. 
Of  domestic  animal  309  S  172. 
WRIT  of  attachment.     See  Attachment. 
WRIT  of  certiorari 

How  denominated  139  S;606. 

By  what  court  granted  139  S  507. 

When  granted  139  S  507. 

Of  application  for  140  S  508. 

How  directed  140  S  509. 

What  shall  command  140  S  510. 

Stay  of  proceedings  by  140  S  511. 

How  served  140  S  512 

Review  by,  how  far  shall  extend  140  S 

513. 
Defective  return  of,  amended  140  S  514. 
Return  complete,  court  to  proceed  140 

S  514. 
Transmission  of  judgment  to  inferior 

court  140  S  515. 
What  to  constitute  judgment  roll  140  S 

516. 
Appeal  taken,  how  140  S  516. 

WRIT  of  error 

What  courts  to  examine  113  S  392. 

When  shall  be  prosecuted  113  S  393. 
.     When  deemed  to  have  issued  114  S  394. 

Undertaking  for  114  S  394. 

Notice  of  fihng  same  114  S  395. 

Form  of  notice  114  S  395. 

Cause  when  heard; on  114  S  396. 

Service  and  return  of  notice  114  S  396. 

Notice  by  publication  114  S^396. 

Transcript,  what  to  contain  114  S  397. 

Assignment  of  errors  115  S  398. 

Joinder  of  errors  115  S  398. 

Powers  of  appellate  court   reviewing 
115  S  399. 


WRIT  of  enoT, —Continued. 

Stay  of  execution  during  pendency  of 
115  S  400. 

Undertaking  for  stay  of  execution  115 
S400. 

Form  of  undertaking  for  115  S  401. 

Party  dying,  or  being  single  woman, 
marry  llo  S  402. 

Who  may  prosecute  116  S  403. 

Title    to  property,    how    a£fectad  bjr 
reversal  116  S  404. 

If  supreme  court  disagree,  cause  con- 
tinued 116  S  405. 
See  Appeals  in  Qriminal  Case. 

WRIT  of  habeas    corpus.    See  ffabcsu 
Corpus. 

WRIT  of  mandamus 
What  denominated  141  S  517. 
By  what  court  granted  141  S  518. 
In  what  cases  issued  141  S  519. 
Issued  upon  affidavit  141  S  519. 
Character  of  writ  142  S  520. 
When  an  alternative  writ  may  ittu« 

142  S  521. 

When  peremptory  may  issue  142  S  521 
Of  notice  for  142  S  521. 
Not  granted  by  default  142  S  521. 
When  defendant  may  show  cause  by 

answer  142  S  522 
Answer,  how  made  142  S  522. 
When  tried  by  jury  142  S  523. 
Introduction  of  proof  on  trial  1428525 
Motion  for  new  trial  142  S  525. 
Same,  how  made  142  S  525. 
New  trial  not  granted,  proceedine  143 

S  520. 
If  no  answers,  case  heard  on  papert 

143  S  527. 

If  judgment  for  applicant,  what  to  re- 
cover 143  S  528. 

Same,  peremptory  mandate  issued  US 
S  528. 

How  writ  served  143  S  529. 

Disobedience  to  peremptory  writ,  pun- 
ished 143  S  530. 

WRITING 
Larceny  of  283  S  75. 
Embezzlement  of,  by  officer  284  S  7^ 
Destroying  or  defacing  284  S  S2. 
Forging  or  counterfeiting  288  S  88. 
To  extort  money  298  S  128. 

WRONGS,  private 
Redress  or  prevention  ot  28  S  1. 

Y 

YEAR 
In  homicide  274  S  22 ;  275  S  30. 
What  construed  to  mean  389  S  1. 
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